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SUPREME COURT OF NEBRASKA 
SEPTEMBER TERM, 1943 


JOSEPH W. MULLER, APPELLANT, V. FRANK JENSEN, 
APPELLEE. 
12 N. W. 2d 80 


FILED DECEMBER 8, 1943. No. 31598. 


1. Appeal and Error. Where the sustaining of a special demurrer 
is assigned as error, and the transcript does not contain the 
pleading against which the demurrer was directed, nor the de- 
murrer, nor the court’s ‘ruling thereon, this court cannot deter- 


mine the error assigned. 


2. Evidence. Under the circumstances set out in the opinion the 
trial court did not err, to the prejudice of the plaintiff, in re- 


stricting the cross-examination of an expert witness. 


8. Trial. Error cannot be predicated upon the refusal of an in- 


struction which is not applicable to the evidence. 


Error alleged in an instruction to the jury must be 


called to the attention of the trial court, in the motion for a 


new trial, before it will be considered by this court. 


APPEAL from the district court for Platte county: ER- 


NEST G. KROGER, JUDGE. Affirmed. 
M.S. McDufee, for appellant. 


Kennedy, Holland, DeLacy & Svoboda, Walter, Flory & 


Schmid and Edwin Cassem, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 


YEAGER, CHAPPELL and WENKE, JJ. 
SIMMONS, C. J. 


This is an action against a physician and surgeon to re- 


(1) 
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cover damages for alleged malpractice. The case was tried 
to a jury and resulted in a verdict for the defendant. Plain- 
tiff appeals. We affirm the judgment of the trial court. 

Plaintiff’s witnesses related the following factual situa- 
tion: Plaintiff and his son were in an automobile accident 
on March 20, 1936. The son received an injured finger. 
The son, accompanied by the father, went to the defendant 
for treatment of the son’s injury on April 1. At that time 
the defendant volunteered to examine the plaintiff for in- 
juries to his body and found none. Defendant noted an old 
callous on the inner side of the little finger of the plaintiff's 
left hand. When the defendant asked about it he was told 
that it had been there for years and that it hurt sometimes 
when hard work was done with the hand. Defendant then 
volunteered to remove it. Defendant, without sterilizing the 
hand, injected a local anesthetic, took a knife from a table, 
made diagonal incisions like a star, opened the callous, 
probed it with an instrument, found nothing in'it, dressed 
it and told the plaintiff it would be all right. Plaintiff went 
home. The hand pained him during the night and in the 
early morning he had increasing pain. The doctor was 
called by telephone the next morning and instructed the 
plaintiff to soak the hand in hot water. On Saturday, April 
4, the plaintiff’s hand was inflamed, he was suffering pain 
and was having chills. He returned to the defendant’s office 
where the old dressing was removed, the wound cleaned and 
a wet-pack dressing applied. Defendant gave plaintiff a 
bottle of medicine to apply through the wet pack. Defend- 
ant informed the plaintiff that he would not be available on 
Sunday but to return Monday for treatment. On Sunday 
the plaintiff was worse and he went to Columbus where he 
consulted Doctor McGowan. At that time the dressing put 
on by defendant had not been removed. Doctor McGowan 
found the hand inflamed and the infection spreading. Plain- 
tiff was hospitalized and treated. A surgeon, Doctor Mor- 
row, was later called. Drains were put in the hand and 
arm, hemorrhages occurred, a blood transfusion was had, 
and finally on April 28, in order to save plaintiff's life, the 
lower left arm was amputated. 
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It was plaintiff’s contention that unsterile instruments 
were used and the infecting germs negligently placed in the 
wound when the callous was removed. 

Defendant’s evidence was, in many particulars, in direct 
confiict with plaintiff’s evidence. It supported this factual 
situation. Plaintiff and-his son came to the defendant’s of- 
fice on March 21. The son’s hand was treated. Plaintiff 
complained of pain in his body. He was examined and no 
broken bones or other injuries were found. Plaintiff and 
his son returned on April 1. Defendant treated the son’s 
hand. Plaintiff at that time showed defendant his left hand. 
There was an infected spot on the left little finger above the 
callous. A small closed perforation of the skin was evident. 
Defendant cleansed and sterilized his own hands and the 
hand of the plaintiff. He then, using a sterile needle, in- 
jected a local anesthetic. Then using a knife, that had been 
sterilized, he opened the wound, found pus, removed a small 
sliver, showed it to plaintiff, cleansed the wound, placed in 
it a sterile wick to aid in draining, dressed the wound with 
sterile gauze and instructed plaintiff to return the next day. 
Plaintiff did not return. Defendant denied having received 
the telephone call the next day. On Saturday, April 4, the 
plaintiff returned. The hand was examined, treated and a 
wet dressing applied. Defendant instructed the plaintifi to 
return the following day. Defendant denied that he had 
told the plaintiff he would not be at home on Sunday and 
testified that he was at home on that day. Plaintiff did 
not thereafter consult the defendant and defendant did not 
thereafter treat him. Defendant’s office assistant corrobo- 
rated him in detail as to the methods used to sterilize the 
instruments and as to the method and treatment given and 
the removal of the sliver. Defendant’s records corrobo- 
rated the testimony of the examination, the treatment and 
the removal of the sliver. 

Doctor McGowan was called as a witness by both plaintiff 
and defendant, and when testifying for the plaintiff on di- 
rect examination said that plaintiff had told him when first 
consulted that he, plaintiff, received an injury on his hand 
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in the automobile accident; that he did not know whether it 
was a piece of wire or glass or wood that caused the punc- 
ture wound; that he had had more or less pain in the hand 
from that time on and that the place on his little finger was 
opened by the home doctor April 1. The record of this his- 
tory, as given by the plaintiff, was made at the time. Doc- 
tor McGowan also testified as to the dressing on the hand 
on April 5 being different from that shown to have been 
placed on the hand on April 4 by the defendant. The jury, 
by their verdict, resolved these conflicts in the evidence 
against the plaintiff. 

We are then to consider whether or not error, prejudicial 
to the plaintiff and requiring a reversal, occurred at the 
trial. 

Plaintiff’s first assignment is that the trial court erred in 
sustaining ‘the special demurrer of Frank Jensen wherein 
the court held that there were several causes of action im- 
properly joined.” The transcript shows a petition filed. on 
March 4, 1941, entitled “Joseph W. Muller, Plaintiff, v. 
Frank Jensen, Defendant.” The first paragraph is “That 
on the 20th day of January, 1941, in the case of Joseph W. 
Muller, plaintiff, vs. Frank H. Morrow, Patrick H. McGowan 
and Frank Jensen, defendants, this court held that the orig- 
inal petition filed therein contained misjoinder of the causes 
of action, which holding was had upon the special demurrer 
of the defendant, Frank Jensen, and the plaintiff having 
procured leave to file petitions for each cause of action stat- 
ed in the original petition, and that they be docketed as 
separate causes and proceed without further service of sum- 
mons, alleges:’”” Subsequently an amended petition was filed 
containing the above allegation excepting the final word “al- 
leges” and eliminating all reference to Doctors Morrow and 
McGowan as defendants in other paragraphs of the peti- 
tion. Both the petition and amended petition concludes 
with a prayer for “judgment against the defendant.” 

It seems from this allegation that the plaintiff first 
brought an action against the three doctors, that a special 
demurrer was filed to that petition by the defendant Jensen 
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and that demurrer sustained, and subsequently plaintiff 
procured leave to file and did file petitions to be ‘‘docketed 
as separate causes.” Plaintiff now seeks by this assign- 
ment to test the correctness of the trial court’s ruling on the 
special demurrer. The transcript however does not contain 
the original petition, in which the three doctors were de- 
fendants, nor the special demurrer, nor the court’s ruling. 
Under these circumstances we are unable to determine the 
error assigned. See Ball v. Nelson, 45 Neb. 205, 63 N. W. 
361. 

Plaintiff next argues his assignment that the trial court 
erred in restricting his cross-examination of an expert wit- 
ness. This witness was being examined as to the habits, 
length of life, and the time within which and in what kind 
of a medium certain germs would become virulent. After 
some questions the court said ‘‘we have had enough about 
these germs I believe’? and stopped the cross-examination 
as to that subject matter. Plaintiff, by his own expert wit- 
nesses, had gone thoroughly into these matters and had 
done so also by cross-examination of defendant’s witness. 
We see no prejudicial error in the trial court’s ruling. 

Plaintiff next argues his assignment that the trial court 
refused to give the following instruction to the jury: “You - 
are instructed that if plaintiff’s son Earl called the defend- 
ant over the telephone on about March 21, 1936, and the de- 
fendant refused to respond to the call or to go to the de- 
fendant’s (plaintiff’s) home as requested by Earl, if he did 
request it, or that upon the 4th of April, 1936, the defend- 
ant after dressing the plaintiff’s hand told the plaintiff not 
to return the next day, then if you find that either or both 
of these statements are true they or either of them could 
constitute negligence on the part of the defendant.” There 
was no evidence that plaintiff’s son called the defendant 
over the telephone on or about March 21, 1986. Plaintiff's 
testimony was that he first went to the doctor’s office, so far 
as this matter is concerned, on April 1, 1936. The evidence 
of the son was that he called the defendant over the tele- 
phone on April 2 and “I told him about it and he said ‘What! 


6 NEBRASKA REPORTS [VoL. 144 


In re Application of City of Sidney 


That little incision I made yesterday?’ and I said ‘yes’ and 
he said ‘Don’t let him get excited about that, have him put it 
in some hot water, as hot as he can stand it, and it will be 
over in a day or so.’” He was then asked “And he didn’t 
come?” and answered “No, he never.” We do not find tes- 
timony of the son that he “requested” the defendant to go 
to the plaintiff’s home. Under these circumstances we see 
no error in the court’s refusal to give the requested instruc- 
tion. “Error cannot be predicated upon the refusal of an 
instruction which is not applicable to the evidence.” Che- 
zem v. State, 56 Neb. 496, 76 N. W. 1056. 

The plaintiff next, by separate assignments, complains of 
the court giving instructions numbered ten and thirteen. 
An examination of the motion for a new trial, as it appears 
in the transcript, reveals that the giving of these two in- 
structions was not assigned therein as error. It is the set- 
tled rule of this court that error alleged in an instruction to 
the jury must be called to the attention of the trial court in 
the motion for a new trial before it will be considered by 
this court. Stevenson v. Omaha Transfer Co., 87 Neb. 794, 
128.N. W. 503; Fred F. Shields Co. v. Chicago & N. W. Ry. 
Co., 107 Neb. 472, 186 N. W. 332; Bailey v. Lund, 184 Neb. 
319, 278 N. W. 506. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


IN RE APPLICATION OF THE CITY OF SIDNEY ET AL. 
CONSUMERS PUBLIC POWER DISTRICT, PETITIONER, V. CITY 
OF SIDNEY, RESPONDENT. 

12 N. W. 2d 104 


FILED DECEMBER 3, 1943. No. 31684. 


1. Courts. The appointment of the members of a court of con- 
demnation by the supreme court under the provisions of section 
19-702, Comp. St. 1929, is a ministerial act and as such it in no 
way enlarges the jurisdiction of the supreme court. 

The statutory power of the supreme court to appoint 
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the members of a court of condemnation does not have the ef- 
fect of lodging the condemnation proceeding in the supreme 
court. 


A proceeding in the supreme court to vacate the ap- 
pointment of the members of a court of condemnation because 
of irregularities in the condemnation proceeding is not within 
the original or appellate jurisdiction of the supreme court, nor 
is it incidental to any pending judicial proceeding which could 
have the effect of bringing it within the jurisdiction of the su- 
preme court. 

When the appointment of a court of condemnation by 
the supreme court appears to be in accordance with the appli- 
cable statute, a petition to vacate the appointment because of ir- 
regularities in the condemnation proceeding will not be enter- 
tained. 


Original proceeding In re Application of City of Sidney 
et al. for the appointment of judges to constitute a court of 
condemnation against Consumers Public Power District, 
wherein Consumers Public Power District petitioned for an 
order vacating the appointment of the court of condemna- 
tion previously appointed by the supreme court. Petition 
dismissed and injunctive order previously issued dissolved. 


Clarence A. Davis and William W. Redmond, for peti- 
tioner. . 


P. J. Heaton and L. J. TePoel, for respondent. 


Harold C. Linahan, W. W. Wenstrand, G. H. Seig, Ed- 
ward Sklenicka, Louis T. Carnazzo, H. A. Prince, James C. 
Kinsler, H. L. Blackledge, Kenneth H. Dryden, Max Kier 
and A. A. Whitworth, amici curiz. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESS MORE, 
YEAGER, CHAPPELL and WENKE, Jd. 


CARTER, J. 

The petitioner, Consumers Public Power District, prays 
for an order vacating the appointment of the court of con- 
demnation appointed by this court to appraise the value of 
the electric light and power system of the petitioner in and 
near the city of Sidney, Nebraska, pursuant to the pro- 
visions of sections 19-701 to 19-707, Comp. St. 1929. 
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The record shows that there was filed in this court on 
March 12, 1942, a certificate as required by section 19-702, 
Comp. St. 1929, and a request for the appointment of three 
district judges to constitute a court of condemnation for the 
ascertainment of the value of the electric light and power 
system of the petitioner at Sidney. On April 4, 1942, this 
court entered its order appointing three district judges as 
a court of condemnation pursuant to the provisions of the 
aforesaid statute. 

Petitioner prays for the vacation of the order of appoint- 
ment for the following reasons: First, the ordinance of the 
city and the election held pursuant thereto are void in their 
entirety in that the proceeding is directed against the 
property of the Western Public Service Company when the 
condemnor well knew that said property had been sold and 
transferred to the Consumers Public Power District prior 
to the submission of the pertinent question to the electors 
of the city of Sidney. Second, that the title to said property 
was in dispute and undeterminable, and the method of tak- 
ing and the nature of the property permitted to be taken 
being dependent upon the character of the ownership, a de- 
termination of ownership is a condition precedent to a valid 
condemnation. Third, that the ordinance enacted and the 
notice of election and ballot by which the proposition was 
submitted at the election are insufficient in form and sub- 
stance in that they are ambiguous and uncertain, and whol- 
ly fail to show the specific part of petitioner’s property 
sought to be condemned. 

The city of Sidney in its answer contends that the su- 
preme court does not have jurisdiction of the present pro- 
ceeding in that it is not appellate in character or one of the 
actions listed in the Constitution as being within the orig- 
inal jurisdiction of that court. It is also contended that the 
proceeding before us is not incidental to the appointment 
of the members of the court of condemnation as provided by 
the applicable statute. The city denies any insufficiency of 
the city ordinance and ballot submitted to the electors of 
the city and prays for the dissolution of the injunction 
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granted. It is upon these issues that the decision must turn. 

The record in the proceeding before us shows that an or- 
dinance was passed and an election held upon the question 
whether the city of Sidney should acquire by eminent do- 
main proceedings the entire electric light, steam and power 
plants, including both generating and distribution systems 
of the Western Public Service Company located and oper- 
ated partly within and partly without the city of Sidney, all 
of which purports to be specifically described in the ordi- 
nance enacted and the ballot used. The record further 
shows that the electors voted in the affirmative by the re- 
quired majority to carry the proposition submitted. These 
facts were communicated to the supreme court in the form 
of a certificate, regular on its face, together with a request 
for the appointment of three district judges to constitute a 
court of condemnation in accordance with section 19-702, 
Comp. St. 1929. In considering the powers of the supreme 
court. with relation to an application to vacate the order ap- 
pointing the members of the court of condemnation, the 
nature of the authority exercised in making the appoint- 
ment in the first instance becomes of primary importance. 

The power of the supreme court to appoint the members 
of the court of condemnation arises by virtue of section 19- 
702, Comp. St. 1929, which provides in part as follows: 
“* * * the city council or officer possessing the power and 
duty to ascertain and declare the result of such election 
shall certify such result immediately to the supreme court 
of the state and the supreme court shall within thirty days 
after the receipt of such certificate, appoint three district 
judges from three of the judicial districts of the state, and 
said three judges shall constitute a court of condemnation 
for the ascertainment, and finding of the value of any such 
plant, works, or system * * * .” 

It will be noted that the appointment of the members of 
the court of condemnation is required by the statute upon 
the filing of a certificate indicating an affirmative vote on 
the condemnation proposal. It does not arise incidentally 
to any case pending in the supreme court, either on appeal 
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or by original action. We have heretofore held that the 
proceedings of the court of condemnation are judicial in 
their nature, although it is not a court in the constitutional 
sense. Updike v. City of Omaha, 102 Neb. 782, 169 N. W. 
725. In State v. Neble, 82 Neb. 267, 117 N. W. 723, we 
said: “ * * * many executive or administrative acts per- 
formed by judicial officers, and many judicial acts per- 
formed by ministerial officers, are and must be held valid. 
* * * The appointment of an officer might properly, we 
. think, be classed as the exercise of an executive or adminis- 
trative function, at least not judicial. Yet courts and 
judges frequently find it necessary to make such appoint- 
ments in order that the judicial functions of the courts may 
be freely exercised. It often happens that courts or judges 
are clothed with this appointing power where the appointee 
may not be required to discharge any duty which could be 
in any way ancillary to the exercise of the judicial functions 
of the court or judge making the appointment, and yet the 
validity of the appointment could not be successfully ques- 
tioned, for the reason that the person appointed would ex- 
ercise judicial functions in the discharge of the duties im- 
posed under the appointment.”’ And in the Updike case the 
court concluded its discussion of this point in the following 
language: “We find no difficulty in holding, therefore, that 
no new court was created by the act in violation of article 
VI of the Constitution, and that the vesting of the power in 
this court, or in the chief justice, to appoint the members 
of the board of appraisers does not violate the constitution- 
al requirements (article JI) that the executive, legislative 
and judicial departments of the government be kept separ- 
ate, ‘and no person or collection of persons being one of 
those departments, shall exercise any powers properly be- 
longing to either of the others, except as hereafter express- 
ly directed or permitted.” These holdings were adhered 
to in City of Mitchell v. Western Public Service Co., 124 
Neb. 248, 246 N. W. 484. 

We conclude therefore that the supreme court had au- 
thority under the quoted provisions of the statute, upon the 
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filing of the certificate therein required as a condition pre- 
cedent to such appointment, to appoint the court of condem- 
nation as it did as shown by the record. 

The question then posed is whether the supreme court, 
after making the appointment in accordance with the stat- 
ute, may vacate its order of appointment because of irreg- 
ularities in the condemnation procedure, assuming for the 
purposes of this discussion that irregularities do exist. We 
do not think that such action has any relation to the ap- 
pointment of the members of the court of condemnation. 
We think the situation is similar to that discussed in Mat- 
theis v. Fremont, FE. & M. V. R. Co., 538 Neb. 681, 74 N. W. 
30, wherein this court in substance said with reference to 
a proceeding for condemning real estate for a right of way 
for a railway company: The selection of six freeholders by 
the county judge as required by the applicable statute did 
not constitute the proceeding a matter instituted and pend- 
ing in the county court. The power conferred by the act 
upon the county judge and the duty required of him by that 
act are not judicial powers or duties, but purely ministerial 
acts. 

We necessarily conclude that the condemnation proceed- 
ing in the case at bar was not instituted in the supreme 
court and that the proceeding is not now, nor has it been in 
the past, a pending action in this court. 

But it is urged that the right to pass upon the irregular- 
ity of the proceeding is incidental to the appointive power. 
We think this contention is without merit. This same the- 
ory was advanced in Mattheis v. Fremont, FE. & M. V. KR. 
Co., supra, wherein it was said: “A second theory upon 
which counsel for plaintiff in error seeks to maintain this 
action is that the county court is invested with equitable 
jurisdiction, and that this action is brought to that court, 
invoking its equity powers to set aside the condemnation 
proceeding because procured by fraud; but this theory, like 
the other, assumes that the condemnation proceeding oc- 
curred in the county court. It may be conceded that the 
county court, as a court of record, is invested with equitable 
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powers and jurisdiction in any case before it when by the 
Constitution or the laws of the state that court is invested 
with jurisdiction of the subject matter out of which the 
case or proceeding in hand grows. But neither the Consti- 
tution, nor any statute of this state, invests the county 
courts with general equitable jurisdiction; and if this con- 
demnation proceeding was procured by fraud practiced up- 
on the county judge and the appraisers, the county court 
is not invested with any equitable jurisdiction to vacate it. 
If in a suit brought before the county judge sitting as a jus- 
tice of the peace one party by fraud should obtain a judg- 
ment, it certainly would not be contended that the county 
court was possessed with equitable jurisdiction to set that 
judgment aside. ‘The county court, then, had no jurisdic- 
tion or authority to grant the relief prayed for in this ac- 
tion, viewing it as purely an equitable action invoking the 
equity powers of the county court.” 

The logic of the foregoing case is particularly applicable 
here. The condemnation proceeding was not instituted in 
or pending in the supreme court. Neither the Constitution, 
nor any statute of this state, consistent therewith, invests 
the supreme court with general equitable powers in mat- 
ters of this kind. The relief prayed for does not bring the 
action within the original jurisdiction of the supreme court 
as defined in the Constitution, and it is superfluous to say 
that it is not within the appellate jurisdiction of the court. 
The appointment of the members of the court of condemna- 
tion being a ministerial act, it cannot have the effect of en- 
larging the jurisdiction of the court, even though the ten- 
dered issues may appear to have some relation thereto. 

It is not necessary for us to decide whether the supreme 
court could pass upon the validity of its appointment of a 
court of condemnation under an unconstitutional statute. 
We merely point out that this court did pass upon constitu- 
tional questions on applications to vacate similar appoint- 
. ments in the cases of Updike v. City of Omaha, supra, and 
City of Mitchell v. Western Public Service Co., supra. 

Much of the briefs of the parties, as well as those pre- 
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pared and filed by amici curiz, are devoted to the contention 
that sections 19-701 to 19-707, Comp. St. 1929, are unconsti- 
tutional in that due process of law is not afforded the own- 
ers of the property purported to be condemned under the 
power of eminent domain. We are unable to pass upon this 
question for the reason that it is not relied upon in the peti- 
tion before us. We have many times held that this court 
will not anticipate a question of constitutional law in ad- 
vance of the necessity of deciding it and will not formulate 
a rule of constitutional law broader than is required by the 
precise facts to which it is to be applied. First Trust Co. v. 
Smith, 184 Neb. 84, 277 N. W. 762; Howarth v. Becker, 131 
Neb. 233, 267 N. W. 444. The question of constitutionality 
not being an issue under the pleadings filed, this court may 
not properly pass upon it. 

We conclude, therefore, that the appointment of the 
members of the court of condemnation in the instant case 
was in accordance with section 19-702, Comp. St. 1929; that 
the issue raised by the petition of the Consumers Public 
Power District is not within the original jurisdiction of 
this court or of its appellate jurisdiction as they are defined 
in the Constitution; that the appointment of the members 
of the court of condemnation by the supreme court as pro- 
vided by section 19-702, Comp. St. 1929, is a ministerial act 
only and does not lodge the condemnation proceeding in the 
supreme court or amount to such an institution of a pro- 
ceeding as to give this court any jurisdiction to pass upon 
the question posed by the petition. The petition of the Con- 
sumers Public Power District will therefore be dismissed 
and the injunctive order heretofore issued is hereby dis- 
solved. 

DISMISSED, 
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ALEXANDER A. BAUER, APPELLANT, Vv. EARL U. Woop AND 
Ep A. WOOD, ACTING AS COPARTNERS UNDER THE NAME 
OF EARL Woop’s DAIRY, APPELLEES. 

12 N. W. 2d 118 


FILED DECEMBER 8, 1943. No. 31633. 


1. Appeal and Error. In reviewing a motion for a directed verdict 
or dismissal, this court will assume the existence of every mate- 
rial fact which competent evidence tends to establish and give 
the plaintiff the benefit of the logical inferences therefrom. 

2. Fraud. To maintain an action for damages for false represen- 
tation, the plaintiff, in substance, must allege and must prove 
by a preponderance of the evidence the following elements: (1) 
What representation was made; (2) that it was false; (3) that 
the defendant knew it was false, or else made it without knowl- 
edge as a positive statement of known fact; (4) that the plain- 
tiif believed the representation to be true; (5) that the plaintiff 
relied on and acted upon the representation; (6) that the plain- 
tiff was thereby injured; and (7) the amount of the damages. 

Fraud is never presumed but must be proved by a pre- 
ponderance of the evidence by the person alleging it, and upon 
failure to so prove the party alleging fraud fails. 

4. Pleadings. The rule of law is inflexible that the allegations and 
the proof, allegata et probata, must agree. 

5. Trial. Where the evidence is insufficient to sustain a verdict 
for plaintiff, the dismissal of the action is not erroneous. 


APPEAL from the district court for Lancaster county: 
ELLWOOD B. CHAPPELL, JUDGE. Affirmed. 


T. R. P. Stocker and Bruce Fullerton, for appellant. 


Claude S. Wilson, Roy F. Gilkeson and Hymen Rosen- 
berg, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER and WENKE, JJ. 


MESSMORE, J. 

Plaintiff seeks to recover compensation for his services in 
selling dairy products for the defendants. At the close of 
the plaintiff’s evidence, defendants moved for a directed ver- 
dict which was sustained. Plaintiff’s action was dismissed. 
From this ruling plaintiff appeals. 


VoL. 144] SEPTEMBER TERM, 1943 15 


Bauer v. Wood 


Plaintiff’s amended petition is of great length. We here 
set forth the substance of it. In his first cause of action 
plaintiff alleged the partnership of the defendants and that 
they were engaged in the business of buying and selling, 
wholesale and retail, various dairy products and other mer- 
chandise, such as candy, cigars and cigarettes, operating 
various stores of the same nature throughout the city of 
Lincoln. The defendant with whom the transactions in this 
case were had was Earl U. Wood, who will be hereinafter 
referred to as Wood, and who acted for himself and the 
partnership. 

Pursuant to a contract between the plaintiff and defend- 
ants, dated May 38, 1935, plaintiff opened a store for busi- 
ness at 931 South Twenty-seventh street in the city of Lin- 
coln June 5, 1935, and entered the employment of defend- 
ants as manager, operating the store until March 22, 1941. 
He alleged that he performed all of the terms and agree- 
ments on his part, but that defendants neglected to do the 
things they agreed to do in such oral and written agree- 
ment. Plaintiff then detailed facts to disclose that he had 
had no previous business experience in the city and placed 
reliance upon the representations made by defendant Wood, 
which were inducements for plaintiff to operate the store; 
that such representations were false and untrue, made for 
the purpose of defrauding and injuring the plaintiff; that 
plaintiff, relying upon such representations and believing 
them to be true, accepted employment, and that defendants 
so induced the plaintiff, by various acts and artifices, false 
and fraudulent statements, to enter such employment. It 
was agreed that upon the sale of milk plaintiff was to re- 
ceive a commission of one cent a quart. This amount he re- 
ceived until about eight months after the opening of the 
store when the commission was changed to one-half cent a 
quart, the defendants representing to plaintiff that they 
were compelled to pay higher sums for the merchandise, 
business was falling off, and there was a milk-and-cream 
war on among various firms in the same locality, making it 
necessary for them to reduce plaintiff’s commission in order 
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to compete and carry on the business, which was losing 
money. Wood stated that he had negotiated with other 
firms in a similar business to meet and stabilize prices and 
regulate the business competition, to again put the business 
on a paying basis and reduce the overhead. Plaintiff plead- 
ed that, relying on such fraudulent representations of the 
defendants, he was injured thereby, and prayed for dam- 
ages in the sum of $2,000. 

The third cause of action incorporated the allegations of 
the first cause of action with reference to the fraud prac- 
ticed by the defendants against plaintiff, and was a quan- 
tum meruit pleading for services, and prayed for $2,000. 
The second cause of action incorporated all of the elements 
pleaded in the first cause of action and was for the reason- 
able value of services in selling merchandise, consisting of 
candy, cigars, cigarettes and tobacco. 

Defendants’ answer admitted the nature of the business, 
the employment of the plaintiff, the contract, and denied 
the fraud; alleged that there were no oral conditions or 
stipulations to the agreement; that after it had been en- 
tered into the commissions were agreed upon between the 
parties ; that after eight months had elapsed Wood informed 
the plaintiff that the original commission of one cent a quart 
on milk would be cut to a half cent, because business was 
falling off, and defendants were obliged to pay a larger sum 
for merchandise; further, that plaintiff informed Wood that 
he was agreeable to the modified commission schedule, and 
thereafter the sale of products was made by the plaintiff in 
accordance with the modified schedule of commissions. The 
answer was substantially the same to the third cause of ac- 
tion, and, with reference to the second cause of action, it ad- 
mitted that merchandise, such as candy and tobacco, was 
sold by the plaintiff actually for the purpose of promoting 
and increasing the sale of milk and other dairy products 
and promoting business generally. All other averments of 
the third cause of action were denied. 

The contract, attached to the amended petition and made 
a part thereof, is dated at Lincoln, Nebraska, May 3, 1935. 
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It designated the parties to the agreement, the place of 
business, and that plaintiff made a deposit of $200, acknowl- 
edged the receipt of this amount; then stated that Earl U. 
Wood, the managing operator of the defendants, for and in 
their behalf, was to equip the substation with everything 
necessary for its complete operation, to pay the light, heat, 
rent, refrigeration, and to supply the merchandise for sale 
at the location. Plaintiff was to furnish the help necessary 
to keep the business open from 7 a. m. to 9 p. m., and longer 
if business warranted, plaintiff to be the judge. Plaintiff, 
for his compensation, was to work on a commission basis, 
the same to be agreed upon from time to time by Wood and 
plaintiff, and to be taken out on the checking of each day’s 
business, to be done the following morning; the plaintiff to 
be responsible for the shortage of merchandise except that 
part which was spoiled or not up to standard; the contract 
to continue so long as the same was mutually satisfactory 
to both parties. In casé the plaintiff became dissatisfied 
and desired to terminate the relationship, he could do so 
immediately, and 90 days thereafter $200 was to be re- 
turned to him. A similar provision, so far as the defend- 
ants were concerned, was incorporated and, if taken ad- 
vantage of, would require the return of $200 with 5 per 
cent interest thereon. 

The record discloses that plaintiff was paid commissions 
in full on the basis of one cent a quart for about the first 
eight months; that he operated the store, and that from 
February 1, 1986, to March 1, 1941, 372,405 quarts of milk 
were sold by the plaintiff upon which a commission of one- 
half cent a quart was allowed, which the record shows he 
had received and had taken this amount for a period of 
nearly six years before terminating the contract. It will be 
noted that the contract provided that by mutual agreement 
the commission could be changed. It is quite apparent that, 
by receiving this amount of money for such period, the 
plaintiff acquiesced in and agreed to the change. There is 
evidence that the plaintiff repeatedly requested the defend- 
ants to replace the half cent commission for each quart of 
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milk sold, and plaintiff testified he was led to believe that 
the reduction in the commission was temporary and it 
would be replaced. He told defendants’ bookkeeper that he 
wished the defendants would replace the one-half cent com- 
mission which had been withheld; he stated that no final 
settlement was reached and that he had furnished defend- 
ants a written statement. He further testified that he and 
his wife, subsequent to January, 1936, complained to Wood 
and were told they had nothing to worry about, but that 
Wood kept putting them off. Wood testified that they were 
operating the business with little money, but that plaintiff 
had been paid his commission in full each and every week 
and that plaintiff had accepted such commission without 
complaint. 

The testimony with reference to the sale of candy and 
tobacco shows the sales of candy in the amount of $1,569.28 ; 
tobacco sales $1,318.31; that defendants’ gross profit in 
candy sales was $207.07, or 15 per cent, and on tobacco 
$131.50, or 11 per cent; total profit on the two items 
$339.57; the expense involved in selling the merchandise, 
including sacks and scales to handle the items and a tobacco 
license, which was $15 a year; the cost of defendants doing 
business at the station involved was 18 per cent of the 
sales in winter months and 10 per cent of the sales during 
the summer months. There is further testimony that this 
merchandise was placed in the plaintiff’s place of business 
in order to promote sale of dairy products, and that no 
agreement of any kind was reached as to plaintiff’s receiv- 
ing any compensation for the sale of this kind of merchan- 
dise. The foregoing constitutes the essential elements of 
plaintiff’s evidence. 

Plaintiff predicates error on the sustaining of defend- 
ants’ motion for a directed verdict. In considering the er- 
ror complained of, the following authority is pertinent: 

“A motion for a directed verdict must, for the purpose of 
a decision thereon, be treated as an admission of the truth 
of all material and relevant evidence submitted on behalf of 
the party against whom the motion is directed, and said 
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party is entitled to have every controverted fact resolved in 
his favor, and to have the benefit of every inference that 
can reasonably be deduced from the facts in evidence.”’ 
Moncrief v. Interstate. Transit Lines, 129 Neb. 168, 261 N. 
W. 168. See, also, Zielinski v. Dolan, 127 Neb. 153, 254 
N. W. 695; In re Estate of Skade, 1385 Neb. 712, 283 N. W. 
851; Bowerman v. Greenberg, 142 Neb. 721, 7 N. W. 2d 711; 
Long v. Railway Mail Assn., 143 Neb. 949, 12 N. W. 2d 113. 
We proceed with the foregoing rule in mind. 

Plaintiff contends that in this case there were controvert- 
ed issues of fact to be submitted to the jury, in that Wood 
withheld one-half cent commission for each quart of milk 
sold, which he would eventually raise to the original com- 
pensation agreed upon, continually informing the plaintiff 
that the defendants were “hard up,’”’ needed time and would 
“eatch up’ on the back payments, leading plaintiff to be- 
lieve that Wood would abide by his statements in such re- 
spect; and, with reference to the sale of candy and tobacco, 
that Wood had informed plaintiff he would figure out the 
commission for the reasonable value of the services in sell- 
ing such merchandise. Plaintiff claims that the profit of 
defendants on those items was $339.57, and that he is en- 
titled to a commission for the value of the services rendered. 

We refer to the contract and that part of it which reads: 
The plaintiff ‘for his compensation is to work on a com- 
mission basis, the same to be agreed upon from time to time 
between the said Earl Wood and” the plaintiff. The com- 
mission was changed, as heretofore stated, to one-half cent 
a quart, and this amount plaintiff received in full for a 
period of nearly six years after the change was made. We 
conclude that plaintiff is in no position at this time to orally 
dispute the agreement. It is obvious from a careful read- 
ing of plaintiff’s amended petition that he based his action 
upon fraud, rather than upon contract, and pleaded all of 
the elements of fraud. As held in one of the numerous de- 
cisions in this state to the same effect: 

“To maintain an action for damages for false representa- 
tion, the plaintiff, in substance, must allege and must prove 
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by a preponderance of the evidence the following elements: 
(1) What representation was made; (2) that it was false; 
(3) that the defendant knew it was false, or else made it 
without knowledge as a positive statement of known fact; 
(4) that the plaintiff believed the representation to be true; 
(5) that the plaintiff relied on and acted upon the repre- 
sentation; (6) that the plaintiff was thereby injured; and 
(7) the amount of the damages.” Peterson v. Schaberg, 
116 Neb. 346, 217 N. W. 586. 

Having pleaded fraud, the plaintiff was obligated to prove 
it, as disclosed by numerous decisions of this court, one of 
which held: 

“Fraud is never presumed but must be proved by a pre- 
ponderance of the evidence by the person alleging it, and 
upon failure to so prove, the party alleging fraud fails.” 
Ralston Purina Co. v. Cox, 141 Neb. 482, 3 N. W. 2d 748. 

“The rule of law is inflexible that the allegations and the 
proof, allegata et probata, must agree.” Traver v. Shaefle, 
33 Neb. 531, 50 N. W. 683. See, also, Clarke v. Omaha & 
S. W. R. Co., 5 Neb. 314; Imhoff v. House, 36 Neb. 28, 53 
N. W. 1032; Ayers v. Wolcott, 66 Neb. 712, 92 N. W. 1036. 

The defendants’ contention is that the trial court proper- 
ly directed a verdict against plaintiff, for the reason that 
this action was brought as one founded on fraud and the 
plaintiff failed to establish fraud; citing Reid v. Brechet, 
117 Neb. 411, 220 N. W. 590, wherein this court held: 

“Tn a law action to recover damages growing out of a con- 
spiracy to defraud, and such being the only issue tendered 
by the pleadings, the evidence of such conspiracy being in- 
sufficient to justify the trial court in submitting the case to 
the jury, it is error to submit the case to the jury on the 
theory of liability growing out of partnership relation.” In 
determining this question, the court found it necessary to 
resort to the pleadings to ascertain the nature and theory 
of the action under which the plaintiff sought recovery and 
to analyze the pleadings. The function of the pleadings is 
to state the issues involved and the facts upon which the 
parties rely for their success in the action. The court in 
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the cited case went on to say-: “Certainly the defendants in 
this case would have a right to know upon what theory the 
plaintiff was going to proceed and a right to rely upon piain- 
tiff's statement of the case in order that the defendants 
might meet the plaintiff’s evidence. The evidence must sup- 
port the allegations in the petition or judgment in plaintiff's 
favor cannot be sustained.” Citing Traver v. Shaefle, su- 
ora; Elliott v. Carter White-Lead Co., 53 Neb. 458, 73 N. 
W. 948. ‘ 

The plaintiff’s criticism that the court in Reid v. Brechet, 
supra, considered the defendants’ answer only as a general 
denial, is not warranted. While the contention was made 
that the defendants were not misled on the pleadings and 
that the defendants’ pleadings were sufficient to join the is- 
sue on contract, and in their answer set forth their contrac- 
tual defense, it is true that the very nature of the case re- 
quired an answer to the contract pleaded, to show its rela- 
tion with reference to the broad charges of fraud by the 
plaintiff upon which he premised his action. The defend- 
ants had a legal right to expect and anticipate that the 
plaintiff would proceed in accordance with the causes of 
action as pleaded in his amended petition. The testimony 
failed to establish any right of recovery in fraud, and the 
trial court properly directed a verdict for the defendants. 
The contract was mutual; plaintiff could have terminated it 
immediately and was not under obligation to accept the re- 
duction made by the defendants for a number of years. 

“Where the evidence is insufficient to sustain a verdict 
for plaintiff, the dismissal of the action is not erroneous.” 
Beber v. Beebe & Runyan Furniture Co., 97 Neb. 446, 150 
N. W. 204. 

While the plaintiff attempted to lay a foundation for the 
reasonable value of the services rendered for selling the 
candy and tobacco, it is apparent that he lacked knowledge 
of all of the elements necessary to disclose the reasonable 
value of such services. He did not take into consideration 
the overhead involved but premised his testimony merely 
on the cost price of the merchandise and the retail sale price 
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thereof. A proper objection was made to this testimony 
which the court sustained. No other testimony to show the 
reasonable value of such services was offered by plaintiff. 
From an analysis of the record, we conclude that the 
judgment of the trial court should be affirmed. 
AFFIRMED. 


GRACE TITE, APPELLEE, V. OMAHA COLISEUM CORPORATION, 
APPELLANT. 
12 N. W. 2d 90 


FILED DECEMBER 3, 1943. No. 31595. 


1. Theaters and Shows. An operator of a place of public amuse- 
ment is not an insurer of the safety of his patrons, but he owes 
them that duty which under the particular circumstances is or- 
dinary and reasonable care for their safety. 

The duty resting on such operator requires him to 
warn his patrons of any dangers known to him, or which he 
should know in the exercise of reasonable care, and not known 
to his patrons, unless such dangers are observable to them in 
the exercise of reasonable care for their own safety. 
Evidence that the operator constructed and operated 
a hockey rink in conformity with the custom and approved meth- 
ods of prudent operators in the business did not conclusively fix 
the standard of care of the operator as a matter of law, but is 
evidence only, which the jury may consider with other evidence, 
under proper instructions, in determining whether due care was 
exercised by the operator. 

A spectator at a hockey game assumes the risk of such 
dangers as are incident to the playing of the game of which he 
had knowledge or which should have been obvious and apparent 
to a reasonable and prudent person under the circumstances. 

5. Negligence. A spectator at a game of hockey must exercise due 
care in protecting himself against known dangers or such dan- 
gers as should be known and appreciated by a reasonable per- 
son in the exercise of due care. 

6. Theaters and Shows. The manner of the construction of a hock- 
ey arena and the dangers incident to the spectators attending 
a game of hockey are not so general as to be matters of com- 
mon knowledge. 
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A spectator at a hockey game who voluntarily places 
himself in a box seat not protected by a screen does not as a 
matter of law assume the risk of being hit by a flying puck 
from the playing arena. 

8. Trial. Instructions examined and held that errors relating there- 
to require the granting of a new trial. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Reversed. 


Kennedy, Holland, DeLacy & Svoboda, for appellant. 
Swarr, May & Royce, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL, 
and WENKE, JJ., and POLK and Nuss, District Judges. 


POLK, District Judge. 

This is an action for personal injuries received by plaintiff 
and appellee while attending a hockey game being conduct- 
ed by the defendant and appellant in the city of Omaha, Ne- 
braska. On trial the case was submitted to a jury. From 
a judgment in favor of plaintiff and appellee and an order 
overruling a motion for a new trial defendant and appeliant 
prosecutes an appeal. 

The record shows that appellee, together with her hus- 
band and another married couple, attended the hockey game 
on the evening of January 1, 1941. It was an amateur ex- 
hibition with no reserved seats being sold. The appellee’s 
party purchased tickets that entitled them to sit in any un- 
occupied seats in the coliseum, including the box seats next 
to the playing arena. They were not ushered to any par- 
ticular seats and selected seats in one of the boxes. There 
was a wire screen in front of the seats at the end of the 
playing arena but none in front of the box and side seats. 
Around the arena there was erected a board wall about 
three and one-half feet high. Appellee’s party occupied 
these box seats immediately behind this wall and during the 
second game a flying puck from the playing arena struck 
appellee in the face, causing injuries for which she seeks re- 
covery in this action. 

In the petition negligence is attributed to the appellant 
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for its failure to erect a screen in front of the box seats and 
its failure to give any warning of the danger of pucks leav- 
ing the field of play and going into the stands. The appel- 
lant answered, alleging freedom from any negligence and 
contributory negligence on the part of the appellee, and fur- 
ther alleged that the rink with all appurtenances were stand- 
ard in construction and conformed to those in common and 
general use in all well managed and prudently operated 
coliseums in the country; and that appellee’s injury was 
the result of risks and dangers which were incident to the 
sport and inherent therein, that said risks and dangers 
were open, apparent and obvious and in the exercise of or- 
dinary care were, or ought to have been, known to and ap- 
preciated by her and they were by her voluntarily assumed. 

Appellant assigns error of the trial court in its refusal to 
direct a verdict in its favor after the close of all evidence, 
and in the giving of certain instructions on its own motion 
and its refusal to give certain instructions requested by ap- 
pellant. 

We shall first consider the assigned error of the trial — 
court in its failure to direct a verdict for the appellant. It 
is the contention of the appellant that inasmuch as the un- 
disputed evidence shows that the playing arena with all the 
equipment, including the arrangement of seats and screens, 
were in strict conformity with the customs and usages of 
hockey arenas throughout the country, there was no evi- 
dence of negligence and the case was improperly submit- 
ted to the jury. Appellee insists that the failure of appel- 
lant to erect a screen in front of the box seats or to give any 
warning of the danger of pucks leaving the field of play and 
going into the stands was evidence of negligence on the part 
of the appellant, and therefore the case was properly sub- 
mitted to the jury, and that the hockey business, itself, can- 
not determine the standards of due care in the erection and 
operation of an arena, and that the question as to whether 
the arena in question was erected and conducted by the ap- 
pellant free from negligence was a question for the jury un- 
der all the facts and circumstances of the case. In addition 
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appellant insists that under the defenses of contributory 
negligence and assumption of risk as heretofore set forth 
the appellee could not recover and that for all of the fore- 
going reasons the trial court should have directed a verdict 
for the appellant. 

An operator of a place of public amusement is not an in- 
surer of the safety of his patrons, but he owes them the 
duty which under the particular circumstances is ordinary 
and reasonable care for their safety. Such duty requires 
him to provide reasonable protection from and to warn his 
patrons of any dangers known to him, or which he should 
know in the exercise of reasonable care, and not known to 
his patrons, unless such dangers are observable to them in 
the exercise of reasonable care for their own safety. Shear- 
man and Redfield, Negligence (Rev. ed.) sec. 779; 2 Re- 
statement, Torts, sec. 343; 38 Am. Jur. 754, sec. 96; Welsh 
v. Jefferson County Agricultural Society, 121 Neb. 166, 236 
N. W. 331; Emery v. Midwest Amusement & Realty Co., 
125 Neb. 54, 248 N. W. 804; James v. Rhode Island Audt- 
torium, Inc., 60 R. I. 405, 199 Atl. 293; Ivory v. Cincinnati 
Baseball Club Co., 62 Ohio App. 514, 24 N, E. 2d 837; Dan- 
telson v. Reeves, 211 Minn. 491, 1 N. W. 2d 597; Hudson v. 
Kansas City Baseball.Club, Inc., 349 Mo. 1215, 164 S. W. 2d 
318, 142 A. L. R. 858; Lemoine v. Springfield Hockey Assn., 
Inc., 307 Mass. 102, 29 N. E. 2d 716; Shanney v. Boston 
Madison Square Garden Corporation, 296 Mass. 168, 5 N. E. 
2d 1; Waddel’s Admr. v. Brashear, 257 Ky. 390, 78 S. W. 
2d 31, 98 A. L. R. 553. 

Is ‘this standard of care as outlined by the foregoing au- 
thorities fulfilled as a matter of law by evidence that the 
hockey rink was constructed and operated in conformity 
with the custom and methods of prudent operators in the 
business throughout the country? In other words is this 
standard of care fixed exclusively by the practices of pru- 
dent operators, or are these practices evidence to be used by 
the jury together with other evidence in determining the 
question of due care? Appellant cites a number of Nebras- 
ka cases which, it insists, show that this state has adopted 
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the position that the standard of care is fixed by the custom 
and usages of the business, and that a jury is not free to fix 
a standard different than that established generally by pru- 
dent operators in the particular business. These cases are: 
Missouri P. Ry. Co. v. Lewis, 24 Neb. 848, 40 N. W. 401; 
Omaha Bottling Co. v. Theiler, 59 Neb. 257, 80 N. W. 821; 
O’Neill v. Chicago, R. I. & P. Ry. Co., 66 Neb. 638, 92 N. W. 
731; Weed v. Chicago, St. P., M. & O. Ry. Co., 5 Neb. (Un- 
of.) 623, 99 N. W. 827. 

In the case of Missouri P. Ry. Co. v. Lewis, supra, a re- 
covery was denied an injured employee for the reason that 
no evidence was introduced to show that blocking switches 
was such a safeguard as was generally recognized by those 
engaged in operating railroads. It was held in the case of 
Omaha Bottling Co. v. Theiler, supra, that where it was 
shown that the injury to an employee was due to excessive 
pressure in a bottle, rather than providing a screen for pro- 
tection, that the duty an employer owed his employee was 
that “care required by the usual and ordinary usage of the 
business.” In the case of O’ Neill v. Chicago, R. I. & P. Ry. 
Co., supra, it was held that the company was not liable to 
one of its employees for an injury received from an un- 
blocked guard rail for mere error of judgment in furnish- 
ing structures and appliances for the use of its servants in 
the prosecution of its business. The court said: “The ser- 
vant assumes the risks incident to the nature of his employ- 
ment. Among these is the danger of error of judgment by 
his employer in the choice of tools and mechanisms with 
which his tasks are to be performed, * * * .” In Weed v. 
Chicago, St. P., M. & O. Ry. Co., supra, the court said an al- 
legation of negligence against the company could not be 
maintained by an injured employee for the reason that the 
car on which he was injured “was constructed, equipped, 
and ‘had all the appliances that cars of its class have on all 
railroads.” 

In Volume 68, American Law Reports, page 1400, there 
appears an exhaustive note under the title “Custom as a 
Standard of Care.” In this note cases involving master 
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and servant and other negligence cases are examined and 
discussed. As a preliminary statement the author says on 
page 1401: “Where the question does not arise between 
master and servant, the usual holding is that conformity to 
custom is not, in itself, the exercise of due care.” And 
again on page 1416 he says: “While the authorities make 
little attempt expressly to distinguish cases arising between 
employer and employee from other negligence cases, the 
cumulative effect of the decisions, as a whole, is to em- 
phasize general practices as being of more importance in 
determining the liability of the master to his servant, than 
in determining the liability of other persons, for alleged 
negligence. The proposition that the master is not liable if 
he furnishes appliances of a sort in general use, and con- 
ducts his business in a manner conforming to the usage of 
others engaged in the same business under similar circum- 
stances, is clearly traceable in many of the cases to the basic 
rule that the servant assumed the ordinary risks of his 
work, such ordinary risks evidently being deemed by many 
courts to be those usual to the employment.” 

This recognition of the basis of the rule in master and 
servant cases will be found in the quoted language from 
O’Neill v. Chicago, R. I. & P. Ry. Co., supra. There is sound 
reason for this recognition. A duty to a servant, familiar 
with the construction and operation of appliances used in 
his work, is obviously different from that duty owed to the 
public generally. , 

While the rule that custom and usages of business estab- 
lish a standard of care has been recognized in other states 
outside the field of master and servant cases, it has not, to 
our knowledge, been recognized in this state. As a matter 
of fact this court in the case of Albrecht v. Morris, 91 Neb. 
442, 186 N. W. 48, refused to hold that the establishing of 
a custom of leaving trenches for water pipes open under 
certain conditions would constitute a complete defense to 
an allegation of negligence. The position taken by the 
courts in both master and servant and negligence cases is 
found in 388 American Jurisprudence, 680, sec. 34, where it 
is said: 
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“Although there is considerable uncertainty in some of 
the decisions as well as some authority directly in conflict, 
the rule which has been supported generally by most of the 
authorities and which appears to be sound is that conform- 
ity to custom is not in itself the exercise of due care. The 
weight of authority supports the view that since negligence 
is the failure to do that which an ordinarily prudent man 
would do, or the doing of that which an ordinarily prudent 
man would not do, under the same circumstances, an ordi- 
nary custom, while relevant and admissible in evidence on 
the issue of negligence, is not conclusive, especially where 
the custom is clearly a careless or dangerous one.” 

The majority view is succinctly stated in the well known 
case of Texas & P. Ry. Co. v. Behymer, 189 U. S. 468, 23 
S. Ct. 622, where it is said: “What usually is done may be 
evidence of what ought to be done, but what ought to be 
done is fixed by a standard of reasonable prudence, whether 
it usually is complied with or not.” 

In the case of Thurman v. Ice Palace, 36 Cal. App. 2d 364, 
97 Pac. 2d 999, it was held that even though the evidence 
showed that the Ice Palace had constructed and equipped a 
skating rink in conformity to the general custom and usage 
prevailing throughout the United States and Canada, the 
question of whether the company was negligent in not pro- 
viding either notices warning patrons of danger from fly- 
ing pucks or screens to protect the spectators in case a puck 
should be driven above the railing surrounding the rink is 
one of fact for the jury. The same position is taken by the 
court in the case of James v. Rhode Island Auditorium, Inc., 
supra, where the defendant argued that it had discharged 
its full duty when it constructed its hockey rink like other 
hockey rinks in various cities. The court said: “We do not 
agree with this contention. The practice in other places 
and the opinion of the expert in this case are circumstances 
entitled to proper consideration as evidence, but they are 
not conclusive.” 

In view of the holdings in the California and Rhode Island 
cases and of the courts generally in all classes of cases and 
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the apparent reason given for the holding in the Nebraska 
case of O’Neill v. Chicago, R. I. & P. Ry. Co., supra, to wit, 
that the servant assumes the risks incident to the nature of 
his employment, we are constrained to hold that the rule 
should not be extended to this case. 

We conclude that evidence that an operator constructed 
and operated a hockey rink in conformity with the custom 
and approved methods of prudent operators in the business 
did not conclusively fix the standard of care of the operator 
as a matter of law, but is evidence only which the jury may 
consider with other evidence, under proper instructions, in 
determining whether due care was exercised by the oper- 
ator, and that the issue of whether or not the appellant was 
negligent was properly submitted to the jury. 

In its answer the appellant has pleaded the defenses of 
contributory negligence and assumption of risk. The ap- 
pellee has joined issue with the answer and the case was 
tried and submitted to the jury on all defenses without ob- 
jection. In treating the defenses of contributory negligence 
and assumed risk in relation to the motion to direct a ver- 
dict it can be said that these defenses in this case overlap 
and any conclusion reached herein pertaining to the conduct 
of the appellee applies with equal force to each defense. 
We have recently held in the case of Landrum v. Roddy, 143 
Neb. 934, 12 N. W. 2d 82, that the defense of assumption of 
risk is not inconsistent with the defense of contributory 
negligence and that the two defenses may arise under the 
same state of facts. The position of the appellant is that. 
under either or both defenses appellee’s conduct was such 
that a verdict should have been directed against her. Un- 
der both defenses appellant insists that appellee placed her- 
self and remained in a position of danger after she knew, or 
in the exercise of ordinary care should have known, that 
she was in a dangerous situation which required some af- 
firmative act on her part for her safety. 

A spectator at a hockey game assumes the risk of such 
dangers as are incident to the playing of the game of which 
he had knowledge or which should have been obvious and 
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apparent to a reasonable and prudent person under the cir- 
cumstances. An operator owes the spectator reasonable 
care for his safety but as a concomitant to this duty the 
spectator owes the duty to protect himself against known 
dangers or such dangers incident to the game as would be 
apparent to a reasonable person in the exercise of due care. 
38 Am. Jur. 845-848, secs. 171-173; 2 Restatement, Torts, 
sec. 466; Shearman and Redfield, Negligence (Rev. ed.) 
sec. 185; Edwards v. Kirk, 227 Ia. 684, 288 N. W. 875; Le- 
moine v. Springfield Hockey Assn., Inc., supra; James v. 
Rhode Island Auditorium, Inc., supra. 

Appellant refers to a number of cases in which spectators 
at baseball games were denied recovery, and, by analogy 
after reviewing the manner in which the playing arena of 
both games are constructed, the way the games are played, 
and the dangers incident thereto, contends that spectators 
at hockey games should be treated in law as occupying sim- 
ilar positions to spectators at baseball games. In other 
words, that the games of baseball and hockey and their in- 
cidental dangers to spectators are equally familiar to the 
attending public and that the mutual duties of operator and 
patron are in legal contemplation the same in both games. 
Inferentially the position is taken that the law obtaining in 
baseball cases is unique for this particular game, and should 
likewise be applied to the game of hockey. A few of the 
leading baseball cases, including those cited by the appel- 
lant are: Keys v. Alamo Baseball Co., 150 S. W. 2d (Tex. 
Civ. App.) 368; Williams v. Houston Baseball Assn., 154 
S. W. 2d (Tex. Civ. App.) 874; Hudson v. Kansas City Base- 
ball Club, Ine., supra; Brisson v. Minneapolis Baseball & 
Athletic Assn., 185 Minn. 507, 240 N. W. 903; Wells v. Min- 
neapolis Baseball & Athletic Assn., 122 Minn. 327, 142 N. 
W. 706; Ivory v. Cincinnati Baseball Club Co., supra; Crane 
v. Kansas City Baseball & Exhibition Co., 168 Mo. App. 
301, 158 S. W. 1076. 

What is this distinguishing feature which in appellant’s 
opinion exists in baseball cases? An analysis of these cases 
reveals a definite trend of the courts to deny recovery for 
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injuries received by spectators from balls going into un- 
screened stands from the playing field. The basis of the de- 
nial seems to be placed on the conduct of the spectator and 
culpability on his part. It seems to be predicated on the 
principle that a spectator with knowledge of the dangers in- 
cident to the playing of the game assumes the risk of being 
injured thereby, and this. without regard to any negligence 
on the part of the operator. In those cases, however, in 
which the spectator denied actual knowledge of the dangers 
a recovery was not permitted because it was held that the 
circumstances surrounding his attendance were such and 
the game of baseball was so commonly known that knowl- 
edge was imputed to him and he was held to have assumed 
the hazards of the game. Seemingly the tendency of the 
courts is to hold that in all baseball cases involving injuries 
to spectators from balls going into the unscreened stands 
from the playing field the question of knowledge, either ac- 
tual or constructive, is one of law for the courts. While in 
some cases there was evidence that would show knowledge, 
the courts in deciding that the spectator had knowledge as 
a matter of law emphasized the fact that there is a common 
knowledge of baseball and its incidental dangers. This 
common knowledge seems to have been the deciding factor | 
in causing the courts to view the question as one of law for 
the court rather than one of fact for the jury. The dis- 
tinction which appellant perceives in baseball cases does not 
show a different rule of substantive law as respects the du- 
ties of the operator or spectator. It merely shows estab- 
lishment of knowledge of danger which precludes recovery 
is arrived at in a different manner. 

Should this doctrine of common knowledge of baseball 
and the dangers incident to the playing of the game be ex- 
tended to hockey cases? This question has been considered 
and answered in very few cases. They are cited in the 
briefs and are as follows: Hammel v. Madison Square Gar- 
den Corporation, 156 Misc. 311, 279 N. Y. Supp. 815; Inger- 
soll v. Onondaga Hockey Club, Inc., 245 App. Div. 187, 281 
N. Y. Supp. 505; Elliott and Elliott v. Amphitheatre Ltd., 
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(Man.). (1934) 3 W. W. R. 225; Shanney v. Boston Madison 
Square Garden Corporation, supra; James v. Rhode Island 
Auditorium, Inc., supra; Lemoine v. Springfield Hockey 
Assn., Inc., supra; Thurman v. Ice Palace, supra; Thurman 
v. Clune, 51 Cal. App. 2d 505, 125 Pac. 2d 59. 

The New York court has announced in two cases that it 
fails to find any distinction, in so far as the mutual duties of 
operators and spectators are concerned, between the games 
of baseball and hockey, and has followed the rule found in 
baseball cases heretofore discussed. 

In the case of Ingersoll v. Onondago Hockey Club, Inc., 
supra, in an opinion by a divided court, we find the follow- 
ing language: “It seems to me that appellant in attending a 
hockey game occupied precisely the same status as a spec- 
tator at a baseball game and that the same rules should be 
applied in each instance. There was no obligation on the 
part of respondents to protect appellant against a danger 
incident to the entertainment which any reasonable specta- 
tor could foresee and of which she took the risk. The risk 
of being hit by a baseball or by a puck at a hockey game is 
a risk incidental to the entertainment and is assumed by 
- the spectators.” 

In the Canadian case of Elliott and Elliott v. Amphithe- 
atre Ltd., supra, recovery was denied the plaintiff because 
it was shown that he had played hockey for a number of 
years and must be held to have a thorough knowledge of the 
risks assumed by the public. Actual knowledge having 
been found to exist, this case is of little value in the instant 
‘case where the ‘question of knowledge is a controverted is- 
sue. 

The states of Massachusetts, Rhode Island and California 
have denied the applicability in hockey cases of the rule fol- 
lowed in baseball cases. In the case of: Shanney v. Boston 
Madison Square Garden Corporation, supra, the court in re- 
ferring to the New York hockey cases said: “We are not in- 
clined to agree with the two decisions last mentioned. Cases 
as they arise must be decided by the application of general 
principles to the particular facts shown and not by arbi- 
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trary classification according to the names of various 
games.” 

In the case of James v. Rhode Island Auditorium, Inc., 
supra, the court said: “We find considerable difficulty in 
reaching the conclusion that the average person has a sim- 
ilar knowledge of the risks incident to hockey and to base- 
ball. The games are fundamentally different. In hockey 
the puck is supposed to be driven along the ice towards the 
goal at each end of the playing surface while in baseball the 
ball is pitched through the air to be batted out toward the 
playing field, far or near, on the ground or in the air, ac-' 
cording to the skill of the batter or to chance. The average 
person of ordinary intelligence in this country is so familiar 
with the game of baseball that it is reasonable to presume 
that he appreciates the risk of being hit by a pitched or bat- 
ted ball without. being specially warned of such danger. 
Therefore, a spectator at this nationally known game may 
ordinarily be held to have assumed such a risk. It is going 
quite far to assume, however, that the average person has 
the same knowledge respecting the risk of being hit by a 
flying puck in a hockey game played in a specially construct- 
ed rink, which, according to the testimony of the defend- 
‘ant’s expert, is not yet fully standardized in all details. Fur- 

. thermore, the game of ice hockey in rinks is of rather recent 
origin in this country. The dangers incident to the game 
may be or become known to those who attend such perform- 
ances, but we have great difficulty in believing that those 
dangers are a matter of common knowledge in the com- 
munity.” 

And again in the case of Thurman v. Ice Palace, supra, 
we find the following language: “The rule which has ap- 
parently uniformly been applied to baseball cases is, we be- 
lieve, inapplicable to ice hockey games, for the reason that 
the average person of ordinary intelligence in this country 
is familiar with the game of baseball and it is reasonable to 
presume that such person appreciates the risk of being hit 
by a pitched or batted ball without being specifically warned 
of such danger. Hence a spectator at this nationally known 
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game may ordinarily be held to assume such risk. However, 
the average person does not have the same knowledge re- 
specting ice hockey or the risk of being hit by a flying puck 
while observing such a game.” 

Appellant attempts to distinguish the instant case, where 
it appears that appellee had attended a hockey game at a 
previous season, and one game and a part of another on the 
evening she was injured, from the cases in Massachusetts, 
Rhode Island and California, by pointing ‘out that in these 
cases, the persons injured were attending games for the 
first time. We do not think this position is well taken. It 
will be noted that in the New York case of Ingersoll v. On- 
ondaga Hockey Club, Inc., supra, cited by appellant, a re- 
covery was denied even though the plaintiff there was at- 
tending her first hockey game, the court saying that this 
did ‘“‘not change the rule of liability so far as respondents 
are concerned.” 

It would seem that the courts of Massachusetts, Rhode 
Island and California have refused to follow, in hockey 
cases, the “common knowledge” rule found in baseball cases 
because of the apparent difference in the knowledge of the 
games and the dangers incident thereto. 

In view of the novelty of the game of hockey in this state, 
and the acquaintanceship and experience of appellee with 
the game and its incidental dangers, as shown by the rec- 
ord, we feel that the question of her knowledge of the game 
and its dangers, and her entire conduct as it related to the 
issue of dereliction of duty on her part was a matter for the 
consideration of the jury. 

We hold that the trial court did not commit error in over- 
ruling appellant’s motion to direct a verdict in its favor. 

The remaining assignments of error relate to the giving 
’ of certain instructions by the trial court and its refusal to 
give certain requested instructions of the appellant. As- 
signments II, III and IV complain of the failure of the court 
to properly instruct the jury on the duties of the appellee 
under the defenses of contributory negligence and assump- 
tion of risk. The court told the jury in instruction No. VI 
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that the appellee ‘did not assume the risk of being struck by 
a flying puck, unless you find from the evidence that plaintiff 
knew and appreciated the danger of being struck by such 
puck.” This is not a complete statement of her legal duties. 
The jury should have been informed in substance that a 
spectator assumes the risk of dangers incident to the play- 
ing of the game which she knew or which a reasonably pru- 
dent person under the circumstances should have known or 
foreseen. The duties of the appellee, under the defense of 
contributory negligence, likewise should have been defined. 
In this connection the jury should have been told, in sub- 
stance, that her duties required her to exercise reasonable 
care in protecting herself against known dangers, if any 
there were, and such dangers incident to the playing of the 
game that should have been known and appreciated by a 
reasonable person in the exercise of due care. This court 
has recently held in the case of Grantham v. Watson Bros. 
Transportation Co., 142 Neb. 367, 9 N. W. 2d 157, that 
“Want of ordinary care, and not knowledge of danger, is ° 
the test of contributory negligence.” We hold that the fail- 
ure to properly instruct the jury on the duties of appellee 
as outlined was prejudicial error. 

In instruction No. XI the court instructed the jury on the 
law under the comparative negligence statute. The jury 
were told in this instruction and a supplemental instruction 
that if the plaintiff’s negligence was slight in comparison: 
with the negligence of the defendant the plaintiff could 
recover. In instruction No, XJ, however, in addition to the 
foregoing, the jury were told that the plaintiff could re- 
cover if her negligence was slight and the defendant’s neg- 
ligence was gross in comparison. As to the correctness of 
instruction No. XI and the supplemental instruction we 
have serious doubt. However, in view of the fact that a re- 
trial must be had for errors above set forth, we do not feel 
required to pass on this matter. 

The court did not err in refusing to give appellant's re- 
quested instruction No. V. We think instruction No. VII 
given by the court correctly submitted to the jury the law 
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relating to evidence of custom and usages of the business. 
For the errors of the trial court in giving instruction No. 
VI and its failure to correctly instruct on the duties of the 
appellee to which the appellant was entitled under its de- 
fenses, the judgment of the trial court is reversed and the 
cause remanded for a new trial in harmony with the views 
herein expressed. 
REVERSED. 


IN RE WILL OF JOHN T. SULLIVAN. 
MARGARET SULLIVAN, APPELLEE, V. F. EUGENE SULLIVAN 
ET AL., TRUSTEES, APPELLANTS. 
12 N. W. 2d 148 


FILED DECEMBER 10, 1943. No. 31605. 


1. Trusts. Ordinarily, a trust for the support and maintenance of a 
named beneficiary can be reached to satisfy the claim of a wife 
or minor child for support against such beneficiary. 

The fact that the provisions of a testamentary trust 

provide that the trustee is under a duty to support the named 

beneficiary, and the extent of the exercise of such duty is left 

to the discretion of the trustee, does not defeat the claim of a 

wife or minor child for. support. 

The extent of the discretion conferred upon a trustee 

is measured by the settlor’s manifestation of intention. 

Where the settlor provides that the trustee shall have 

uncontrolled discretion in carrying out the purpose of the trust, 

the words “uncontrolled discretion” are ordinarily construed as 
merely dispensing with the standard of reasonableness. 

Where the exercise of a power by a trustee is required 

by the terms of the trust or by the principles of law applicable 

to the duties of trustees, and the trustee fails to act at all, his 
failure constitutes arbitrary action which the courts will correct 
in a proper action. 

Where the court may properly control the exercise of 

a power by a'‘trustee, but not the discretion to be employed by 

such trustee, it may do so by directing him to act or refrain 

from acting, by setting aside the transaction when he has al- 
ready acted, by holding him liable for the results of his action 
or nonaction, or, if it be necessary, remove him as such trustee. 
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A court may not, however, substitute its discretion for 
that reposed in the trustee under the provisions of a testamen- 
tary trust. 


APPEAL from the district court for Douglas county: WIL- 
LIS G. SEARS, JUDGE. Reversed, with directions. 


Ellick, Fitzgerald & Smith, for appellants. 
Wear, Boland & Nye, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CARTER, J. 

This is an action to compel the trustees of a testamentary 
trust to pay to the wife and minor child of the named bene- 
ficiary sufficient sums for their support and maintenance. 
The district court found for the plaintiff and ordered the 
defendant trustees to pay her the sum of $50 a month from 
and after December 4, 1941. The defendants appeal. 

The record shows that the will of John T. Sullivan was 
admitted to probate on March 23, 1940, and contained the 
following provisions pertinent to the present controversy: 
“to my executors hereinafter named, or their successors, or 
such executor hereof as may be named by the proper court, 
I give, devise and bequeath the remaining undivided one- 
fifth thereof, in trust, however, for the use and benefit of 
my son, Lawrence P. Sullivan, of Omaha, Nebraska, who is 
an invalid. My said executor or executors shall securely 
and properly invest and re-invest said trust estate, or any 
part thereof available for such purpose, in good and valid 
investments under orders from the county court in which 
this instrument is admitted to probate, and they shall apply 
the proceeds or income therefrom for the proper use, sup- 
port and maintenance of said son, Lawrence P. Sullivan, as 
the same is received by them or as his needs may require or 
- necessitate, and for that purpose may use and apply any 
part or portion of the principal of said trust estate from 
time to time as in their judgment may be required or neces- 
sary therefor, they being the sole judges of such necessity 
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without applying to the courts for authority so to do, and 
I declare that said executors shall have full and uncontrolled 
discretion as to the application of said income and trust es- 
tate for the uses aforesaid. 

“Upon the death of said son, Lawrence P. Sullivan, I de- 
vise and bequeath whatever part of said trust estate re- 
mains at his death to the heirs at law of my said son as their 
absolute property.” 

The record further shows that Lawrence P. Sullivan, the - 
named beneficiary of the trust, is wholly incapacitated and 
that there is no possibility of his condition improving. At 
the time of trial he was being cared for in a hospital, the 
cost of which, together with that of doctors, nurses and sup- 
plies, was approximately $300 a month. There is evidence 
that the life expectancy of the named beneficiary is about 
ten years. It is not disputed that the value of the trust es- 
tate on September 30, 1942, was $14,825.80. 

The plaintiff is the wife of Lawrence P. Sullivan. The 
record shows that her health is such that she is unable to 
support herself. Plaintiff has two children residing with 
her, one of which, a daughter, has reached her majority, 
and the other, a son, was 18 years of age when the case was 
commenced. At the time of trial the son was earning ap- 
proximately $100 a month. The evidence is, however, that 
the son has a physical deformity which requires constant 
medical care and attention and which limits his earning 
capacity. Without going into detail, it was upon this state 
of facts that the defendant trustees failed to provide sup- 
port and maintenance from the trust fund for the wife and 
minor son of the named beneficiary of the trust. 

The question appears to be one of first impression in this 
state, and while the courts of other states have passed upon 
similar cases, their holdings have not been uniform. We 
think the general rule is that a trust for the support and 
maintenance of a named beneficiary can be reached to satis- 
fy the claim of a wife or minor child for support against 
such beneficiary. Restatement, Trusts, sec. 157. This is 
so, even if the testamentary provision provides that the 
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trustee is under a duty to support the named beneficiary 
and the extent of its exercise is left to the judgment of the 
trustee. Under such a trust arrangement the trustee may 
be required by the courts to apply at least the minimum 
amount, which could reasonably be considered necessary 
for the support of the beneficiary, to the accomplishment of 
the settlor’s expressed purpose. Similarly, if the trustee 
undertook to apply more than the maximum amount which 
could reasonably be considered necessary for the benefici- 
ary’s support, the proper court will exercise its processes to 
restrain such an application of the trust funds by the trus- 
tee. But within these limits the power of decision rests 
with the trustee and the court may not properly substitute 
its judgment for that of the trustee. In re Moorehead’s Es- 
tate, 289 Pa. St. 542, 1387 Atl. 802, and cases therein cited. 
See, also, Haton v. Haton, 81 N. H. 275, 125 Atl. 433; Haton 
v. Eaton, 82 N. H. 216, 132 Atl. 10; Bucknam v. Bucknam, 
294 Mass. 214, 200 N. E. 918. 

Defendants call our attention to the following statement 
in the testator’s will with reference to the powers of the 
trustees: ‘and I declare that said executors shall have full 
and uncontrolled discretion as to the application of said in- 
come and trust estate for the uses aforesaid.” The extent 
of the discretion conferred upon the trustees is, of course, 
measured by the settlor’s manifestation of intention. We 
think a correct statement of the law appears in Restate- 
ment, Trusts, sec. 187 (j), wherein it is said: “The settlor 
may, however, manifest an intention that the trustee’s judg- 
ment need not be exercised reasonably, even where there is 
a standard by which the reasonableness of the trustee’s con- 
duct can be judged. This may be indicated by a provision 
in the trust instrument that the trustee shall have ‘absolute’ 
or ‘unlimited’ or ‘uncontrolled’ discretion. These words are 
not interpreted literally but are ordinarily construed as 
merely dispensing with the standard of reasonableness. In 
such a case the mere fact that the trustee has acted beyond 
the bounds of a reasonable judgment is not a sufficient 
ground for interposition by the court, so long as the trustee 
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acts in a state of mind in which it was contemplated by the 
settlor that he would act. But the court will interfere if 
the trustee acts in a state of mind not contemplated by the 
settlor. Thus, the trustee will not be permitted to act dis- 
honestly, or from some motive other than the accomplish- 
ment of the purposes of the trust, or ordinarily to act arbi- 
trarily without an exercise of his judgment.” And in Re- 
statement, Trusts, sec. 187 (e) it was further said: “Tf dis- 
cretion is conferred upon the trustee in the exercise of a 
power, the court will not interfere unless the trustee in ex- 
ercising or failing to exercise the power acts dishonestly, or 
with an improper even though not a dishonest motive, or 
fails to use his judgment, or acts beyond the bounds of a 
reasonable judgment. The mere fact that if the discretion 
had been conferred upon the court, the court would have 
exercised the power differently, is not a sufficient reason for 
interfering with the exercise of the power by the trustee.” 

Our conclusion in this respect is that the trustees are ob- 
liged to carry out the purposes of the trust, but that they 
are not bound by the usual standard of reasonableness. 
Their failure to act at all, however, is no less an arbitrary 
action on their part. Roats v. Roats, 128 Neb. 194, 258 N. 
W. 264; In re Estate of Vohland, 135 Neb. 77, 280 N. W. 
241. Weare of the opinion, therefore, that the trustees are 
required to act in respect to providing maintenance and 
support for plaintiff and her minor son in accordance with 
the provisions of the testamentary trust as construed here- 
in. They cannot ignore testator’s desire that “they shall 
apply the proceeds or income therefrom for the proper use, 
support and maintenance of said son, Lawrence P. Sulli- 
van,” by refusing his needy wife and son support from the 
trust fund created for his support. While it may be true 
that the judgment of the trustees, when exercised, is final 
and not subject to review by the courts under the wording 
of this particular trust arrangement, they are nevertheless 
required to act in respect to providing support for a wife 
and minor son shown to be in need thereof. 

This holding makes it necessary for us to consider the 
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form of the decree or judgment which can properly be en- 
tered in a case of this kind. It appears clear at the outset 
that the court was without authority to determine the 
amount of support to which plaintiff was entitled from the 
trust fund. The settlor of the trust prescribed that this 
was to be a duty of the trustees and clearly the court has no 
authority to substitute its judgment for that of the trustees. 
The court can, in a proper case and by proper proceedings, 
compel the trustees to carry out the terms of the trust in 
the manner that the settlor contemplated that they would 
act. But the court cannot act for the trustee or do anything - 
other than prescribe the minimum or maximum limits with- 
in which the trustees must act and compel such action with- 
in such limits. i 

In Haton v. Eaton, 82 N. H. 216, 132 Atl. 10, the court, in 
dealing with a similar subject, said: 

“The trustee having made no payments for the child’s 
support, the court determined what amount was proper 
therefor, apparently from the time of the divorce, and or- 
dered the trustee to pay it from the fund. In making this 
order the court erred. The question was whether the trus- 
tee had acted reasonably. If it was found he had not, the 
appropriate order was to require him to do so. His failure 
to administer the fund properly did not entitle the court to 
act as a substitute trustee. It was to the reasonable exer- 
cise of the trustee’s judgment that the determination of the 
need of support from the fund was committed. The ques- 
tion is one of fact, which the will provides the trustee should 
decide, and his decision stands if it is a reasonable one. His. 
failure to act for inadequate reason is unreasonable, and, if 
persisted in, would be ground for his removal by the court 
appointing him, but not for any court to act in his place. 

“The court, in passing on the reasonableness of the trus- 
tee’s action by way of revision, may find the least amount 
that a reasonable judgment would allow, and order payment 
accordingly. The court may also find the most that would 
be thus allowed, and enjoin payment in excess thereof. 
But within the limits of reasonableness the trustee alone 


42 NEBRASKA REPORTS [VoL. 144 
In re Will of Sullivan 


may exercise discretion, since that is what the will re- 
quires.” 

While it is true in the Haton case that the trustee was 
limited in acting by the rule as to reasonableness and that 
the trustees in the present case were not limited by such a 
rule, nevertheless, the power of the court, or want thereof, 
to substitute its judgment for that of the trustees was no 
different. 

“When the court controls the exercise of a power by the 
trustee, it may do so by directing him to act or refrain from 
acting; by setting aside the transaction where he has al- 
ready acted; or by holding him liable for the results of 
his action or non-action. The court will sometimes remove 
a trustee or deny or diminish his compensation where he 
has abused discretion conferred upon him.” Restatement, 
Trusts, sec. 187 (b). 

In our opinion the district court erred in entering a judg- 
ment for support money in the amount of $50 a month to be 
paid from the trust fund. If the wife and minor son were 
in need of support as the court found, the district court 
should have entered a decree pointing out the duties of the 
trustees under the will and directing that they proceed to 
act in accordance therewith. If and when the trustees pro- 
ceed to act as required by the trust provisions in the will 
and as directed by the court, whether their action meets the 
requirements of the will raises a question which is not now 
before the court. The judgment of the district court is re- 
versed and the cause remanded with directions to enter a 
judgment in accordance with this opinion. 

REVERSED. 
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ERLE O. ROBBINS, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR, 
12 N. W. 2d 152 


FILED DECEMBER 10, 1943. No. 31622. 


1. Licenses. Where a defendant was prosecuted for unlawfully 
and feloniously negotiating for sale, assignment, transfer and 
exchange, certain securities to a person not a dealer in such se- 
curities, and which securities were not specifically exempt from 
the provisions of sections 81-5436 to 81-5475, inclusive, Comp. St. 
Supp. 1939, without authority from the department of banking 
of the state of Nebraska, as provided for by law; and where such 
defendant, relies for his defense on section 81-5440, Comp. St. 
Supp. 1941, that such securities are exempt for the reason that 
they have been outstanding and in the hands of the public for a 
period of not less than five years, and assumes the burden of 
proof to establish such exemption, produces the evidence to show 
the exemption, which is not contradicted, the burden of proof 
has been met by the defendant, as provided in said section, and 
no crime has been committed by him as charged in the infor- 
mation. , 

Where a defendant is charged with the sale, exchange 

and offering for sale and exchange, certain securities (named), 

and engaged in the business of selling, exchanging and offering 
to sell and exchange securities, without having secured from the 
department of banking of the state of Nebraska a permit to do 
business as a broker, as required by law, and the evidence shows 
beyond a reasonable doubt that such person did not secure from 

the proper authorities a permit to do business as a broker, a 

jury’s verdict of conviction will not be set aside. 


ERRoR to the district court for Otoe county: WILMER W. 
WILSON, JUDGE. Reversed and dismissed as to counts one 
and two; affirmed as to count three. 


Thomas E'. Dunbar, for plaintiff in error. 
Walter R. Johnson, Attorney General, and Rush C. Clarke, 
contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
‘YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 
The plaintiff in error was prosecuted under an informa- 
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tion containing three counts. Three separate forms of ver- 
dict were submitted to the jury, the jury returning a verdict 
of guilty on each of the three counts. Plaintiff in error was 
sentenced to three to five years’ imprisonment on each count, 
the sentence to run concurrently. From judgment on the 
verdict and overruling of the motion for a new trial, the 
plaintiff in error (hereinafter referred to as defendant) 
brings the case to this court for review. 

The information, in substance, is as follows: On or about 
May 5, 1941, the defendant unlawfully and feloniously did 
negotiate for sale, assignment, transfer and exchange of 
certain securities to one Essie V. McDowell, a person resid- 
ing in the state of Nebraska, and not a dealer in such secur- 
ities, being known as “Mid-Continent Cary Trust Units,” 
which securities were and are not specifically exempt from 
the provisions of sections 81-5436 to 81-5475, Comp. St. 
Supp. 1939, without authority from the department of 
banking of the state of Nebraska, as provided by law, con- 
trary to the form of the statutes. The second count is the 
same as the first, but covers the transfer of certain secu- 
rities to one Fern Perkins. The third count is that the de- 
fendant then and there did sell, exchange, offer for sale and 
exchange certain securities known as the “Mid-Continent 
Cary Trust Units” and engaged in the business of selling, 
exchanging and offering for sale and exchange securities 
without having secured from the department of banking of 
the state of Nebraska permits to do business as a broker, as 
required by article 54, ch. 81, Comp. St. Supp. 1939, con- 
trary to the form of the statutes. The defendant contends 
that the verdict is not sustained by sufficient evidence as to 
counts one and two. 

Section 81-5440, Comp. St. Supp. 1941, in so far as the 
first two counts need be considered, exempts securities out- 
standing and in the hands of the public for a period of not 
less than five years. 

Section 81-5441, Comp. St. Supp. 1941, provides, in sub- 
stance, that in a criminal case, where any person relies for 

‘his defense upon any of the exemptions provided, the bur- 
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den of proof to establish such exemption is on such person. 

In this connection, the defendant offered the evidence, by 
deposition duly and properly taken, of one V. H. Van Horn, 
assistant secretary and treasurer of Mid-Continent Cary 
Trust, Tulsa, Oklahoma. This testimony discloses that the 
company had outstanding and in the hands of the public 
since August 1, 1935, 3,860 units, having a stated public 
sales price of $100 each, and that the complete issue was out- 
standing and in the hands of the public for a period of over 
five years; that the first unit was sold August 1, 1935, and 
the last unit November 21, 1935, and the sale of the last 
unit completed the sale of all the units in the trust. The 
witness stated: “Mid-Continent Cary Trust units have 
never been listed on any registered stock exchange. The 
original issue was sold by registered over-the-counter deal- 
ers and all subsequent dealings between members of the 
public have been through over-the-counter dealers.” There 
was no evidence contra to this offered by the state. The de- 
fendant established that the securities described in the in- 
formation were exempt from the operation of the security 
law. The convictions on counts one and two are set aside. 

Count three was properly proved by the state, and a re- 
view of the evidence fully discloses the defendant’s failure 
to comply with the provisions of article 54, ch. 81, Comp. St. 
Supp. 1941. The conviction on count three is affirmed. 

We have searched the record in vain to discover any mis- 
conduct on the part of the state’s attorney or the trial judge 
which in any way constitutes prejudicial error. 

Objection is made that the trial] court marked “Given” on 
certain instructions which were, in fact, not given. The 
instructions were peremptory instructions to find the de- 
fendant not guilty on all three counts and were offered by 
defendant’s counsel. At most it was a slip of the pen, and 
the trial judge no doubt intended to write “Refused.” The 
failure of the trial judge to write the word “Refused” on 
the margin of an instruction requested by defendant is not 
ground for reversal, where such failure is not prejudicial. 
See City of Chadron v. Glover, 43 Neb. 732, 62 N. W. 62; 
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Jolly v. State, 43 Neb. 857, 62 N. W. 300; Home Fire Ins. 
Co. v. Decker, 55 Neb. 346, 75 N. W. 841; McClellan v. Hein, 
56 Neb. 600, 77 N. W. 120; Clasen v. Pruhs, 69 Neb. 278, 
95 N. W. 640. 

We conclude that the first two counts of the information 
should be dismissed; that the conviction should stand on the 
third count of the information, and that the sentence of 
three to five years should be sustained. 

JUDGMENT ACCORDINGLY. 


FEDERAL LAND BANK OF OMAHA, APPELLEBR, V. LAURA L. 
PALMER, ADMINISTRATRIX, ET AL., APPELLANTS: 
HARVEY T. BRADDOCK, APPELLEE. 

12 N. W. 2d 125 


FILED DECEMBER 10, 1943. No. 31713. 


1. Mortgages. A foreclosure sale will not be set aside on account 
of inadequacy of price unless it appears that the inadequacy of 
price is so great as to shock the conscience or justify a finding 
of fraud, surprise or mistake. 


2. On objection to confirmation of foreclosure sale an ele- 
ment to be considered is the question of whether or not a higher 
bid may be obtained in event of resale. 

3. A notice of sale under foreclosure decree is not ren- 


dered invalid by including therein more property than was au- 
thorized by the decree, in the absence of anything to indicate 
that any one was prejudiced or misled thereby. 

4, Trial. An objection to taxation of costs in the district court 
must be addressed to that court on motion to retax costs to make 
it available for review by the supreme court. 


APPEAL from the district court for Dawes county: EARL 
L. MEYER, JUDGE. Affirmed with leave to redeem within 30 
days from issuance of mandate. 


Charles A. Fisher, for appellants. 


Greydon L. Nichols, William W. Graham, Philip M. Well- 
man and Franklin L. Pierce, contra. 
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Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This matter comes to this court on objections to confirm- 
ation of sale of real estate under decree foreclosing mort- 
gage against certain lands in Dawes county, Nebraska. 

The plaintiff in the foreclosure action was the Federal 
Land Bank of Omaha, a corporation. The defendants were 
Laura L. Palmer, as administratrix of the estate and as 
widow of Samuel Palmer, deceased, Arthur H. Palmer and 
Thomas J. Palmer. The mortgage had been executed by 
Samuel Palmer in his lifetime and on his death Laura L. 
Palmer, widow, became administratrix of the estate. Ar- 
thur H. and Thomas J. Palmer were heirs of Samuel Palm- 
er. Harvey T. Braddock was the purchaser at the fore- 
closure sale. The defendants are appellants here and plain- 
tiff and the purchaser at the foreclosure sale are appellees. 

The mortgage was against 3595.89 acres of land. Fore- 
closure decree was entered February 27, 1936, fixing the 
amount of the lien at $10,379.08 with interest at 8 per cent 
per annum. On October 1, 1988, the administratrix was 
adjudged a bankrupt under subsection s, sec. 75 of the Na- 
tional Bankruptcy Act. From this date until] December 15, 
1942, the lands remained under control of the bankruptcy 
court. On the latter date by order of the United States dis- 
trict court these mortgaged lands were abandoned to the 
secured creditors. For the purposes of the bankruptcy pro- 
ceeding plaintiff’s claim as a secured creditor was allowed 
in the sum of $11,000. On December 8, 1941, out of the 
bankruptcy proceeding plaintiff was paid the sum of $1,- 
156.08, and on November 10, 1942, it was paid $700. 

In 1937 a sale of the land under the foreclosure decree 
was made but it was never confirmed. The sale was set 
aside on objection to confirmation by appellants in January, 
1943. 

On March 26, 1943, plaintiff obtained an order of sale in 
the amount of the lien with 8 per cent interest per annum 
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and for costs in the amount of $100.11. Notice of sale un- 
der this order was duly published and on May 5, 1943, the 
sheriff sold the lands to the appellee, Braddock, for $13,100. 

On May 8, 1948, appellees served notice on the attorneys 
for appellants that they would seek confirmation of the sale 
before the district judge at chambers in Alliance, Box Butte 
county, Nebraska, at two o’clock p. m., May 20, 1948. On 
May 19, 1943, appellants filed objections to confirmation. 

Hearing was started on the application for confirmation 
and objections thereto on May 20, 1948, and continued for 
further hearing on June 1, 1943. Final order was rendered 
confirming the sale on this latter date, which order was fiied 
June 25, 19438. 

Appellants urge that the court erred in confirming the 
sale. The claimed grounds of error are numerous and will 
be discussed in the order assigned. 

The first assignment is that the court erred in holding 
that the property sold at its fair value and that at another 
sale it would not bring a greater amount. This contention 
is not sustained by the record. Appellants adduced evi- 
dence by affidavits that the value of the land was greatly in 
excess of the bid which was the basis of the sale. Appeilees 
produced witnesses who testified to the contrary. Here was 
a determinable question of fact. From the record we can- 
not say that the price was inadequate. Certainly we can- 
not, on the evidence, say that the price was so inadequate 
as to shock the conscience or justify a finding of fraud, sur- 
prise or mistake. Metropolitan Life Ins. Co. v. Heany, 122 
Neb. 747, 241 N. W. 525; F. H. Lougee, Inc., v. Matters, 
124 Neb. 228, 246 N. W. 242; Hill v. Campbell, 125 Neb. 
585, 251 N. W. 106; Lorenzen v. Stobbe, 134 Neb. 796, 279 
N. W. 774. 

There is another supporting reason why, on the record, 
this objection of appellants is untenable. There is nothing 
to indicate that at another sale a greater price would be ob- 
tained. The express purpose of the continuance of the hear- 
ing on confirmation was to obtain information that a higher 
bid could be obtained. No information upon which reliance 
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could be placed was forthcoming. In Equitable Trust Co. v. 
Groves, 1383 Neb. 177, 274 N. W. 457, this court considered 
insufficiency of evidence to prove the prospect of a higher 
bid in the event of resale as an element in overruling objec- 
tions to confirmation of sale. 

The second assignment is that in the published notice of 
sale lands other than those described in the decree were in- 
cluded and that thereby an improper sale was had. It is 
true that other lands, lands belonging to a third person, 
were erroneously included in the notice, but at the saie and 
to all bidders the deputy sheriff explained the error and 
stated that such lands were not being sold. There was no 
showing and no effort made to show that this in any wise 
affected the bids or the price paid for the lands properly 
included in the notice and we find nothing to indicate that 
the sale was adversely affected by this inclusion. We are of 
the opinion that this situation is controlled by the principle 
announced in the third syllabus point in Northwestern Mu- 
tual Life Ins. Co. v. Marshall, 1 Neb. (Unof.) 36, 95 N. W. 
357, as follows: “A notice of sheriff’s sale is not rendered . 
invalid by including therein more than the sheriff was au- 
thorized to or did in fact sell.” The only factual distinction 
between that case and the one here is that there the order 
of sale was for lands while the notice included the right to 
future rents, issues and profits, whereas here the order em- 
braced certain lands and the notice included other lands. 
The authorities cited by appellants do not contemplate a sit- 
uation such as the one presented here. 

‘The third assignment is that in the amount for which con- 
firmation was had was included $14.85 for revenue stamps 
to be placed by the sheriff on the deed to the purchaser. 
On this point suffice it- to say that this was included as an 
item of costs. This is a matter to be addressed to the dis- 
trict court on motion to retax costs and is not available as 
an objection to confirmation of sale. Burton v. Stute, 34 
Neb. 125, 51 N. W. 601; Hartford Fire Ins. Co. v. Corey, 58 
Neb. 209, 73 N. W. 674; Lamaster v. Eliott, 53 Neb. 424, 
73 N..W. 925.. 
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The fourth assignment is that the court erred in holding 
that the return to the order of sale showed the correct 
amount due plaintiff. This may be answered by stating 
that the order of confirmation is silent on this subject. 

The fifth assignment is that the court erred in holding 
that plaintiff was entitled to interest during the time this 
land was held in the bankruptcy action. Plaintiff was a 
secured creditor and appellees cite no authority to the effect 
that interest does not continue to accrue upon the debt of 
a secured creditor after adjudication in bankruptcy. In 
Wilson v. Dewey, 1383 Fed. 2d 962, it is stated: “The rule 
that no interest accrues on the debts or claims of unsecured 
creditors after the date of bankruptcy where the bankrupt- 
cy estate is insolvent does not apply to the debts or claims 
of secured creditors.”’ The contention of Se in this 
respect is without merit. 

There is no merit in the sixth and seventh sculpameite: 
These two assignments pertain to the computation of the 
balance due on the mortgage with interest and costs. We 
find no error in the computation as presented to the court 
at confirmation. Credit was duly given for the amounts 
paid through the bankruptcy court. Also the plaintiff vol- 
untarily reduced the rate of interest of 8 per cent per an- 
num on the decree to 6 per cent and confirmation was made 
in conformity therewith. In addition to this, deficiency 
was waived. Thus it will be seen that appellants were not 
prejudiced but profited by this waiver of interest and of de- 
ficiency. 

The eighth and last assignment is that the issuance of an 
order for writ of assistance in the decree of confirmation 
outside Dawes county was error. This may be answered by 
the statement that the issuance of the order complained of 
was of no consequence in any event and was mere surplus- 
age and unnecessary. The decree in foreclosure entered in 
February, 1936, contained a good and sufficient order for 
writ of assistance which was in full force and effect at the 
time of confirmation of sale. 

Finding no error in the proceedings the decree of the dis- 
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trict court is affirmed. Appellants however are allowed 30 

days from the issuance of mandate to redeem. On failure 

to redeem within the time specified deed shall issue. 
AFFIRMED, 


LESLIE CAROL BARTHOLOMEW, APPELLANT, V. SKELLY OIL 
COMPANY, APPELLEE. 
12 N. W. 2d 122 


FILED DECEMBER 10, 1943. No. 31676. 


1. Landlord and Tenant. In the absence of an express covenant or 
stipulation a lessor is not bound to make repairs to leased prop- 
erty. 

2. Principal and Agent. A person relying upon the act of an agent 
has the burden of proving such agent’s authority. 


APPEAL from the district court for Nemaha county: VIR- 
GIL FALLOON, JUDGE. Affirmed. 


E. F. Armstrong, Lowell E. Hahn and Edgar Ferneau, 
for appellant. 


Beghtol, Foe & Rankin and Lee Kelligar, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL, 
and WENKE, JJ., and POLK and Nuss, District Judges. 


Nuss, District Judge. 

Action by Leslie Carol Bartholomew against the Skelly 
Oil Company to recover damages for personal injuries suf- 
fered by the plaintiff as a result of an explosion of gasoline 
at a filling station where the plaintiff was working. At the 
conclusion of the evidence the trial court directed a verdict 
for the defendant and the plaintiff appeals. 

It is undisputed in the evidence that the defendant, Skel- 
ly Oil Company, owned the filling station in question; that 
on the 19th day of August, 1940, it leased the same in writ- 
ing to Dean Turnbull! who operated the same. The lease 
provided in substance that the lessee should do nothing to 
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injure or damage the property; that on the termination of 
the lease to return the same to lessor in as good condition 
as when received, reasonable wear and tear excepted, and 
to pay for any part which might be destroyed or damaged; 
to save the lessor harmless against all claims and demands 
for any loss, damage or injury to person or property caused 
by the lessee’s operation of the station ; and that none of the 
provisions of the lease should be construed as reserving to 
lessor any right to exercise any control over the business 
or operations of the lessee or to direct in any manner how 
such business should be conducted; that the lessor should 
have no control or direction over the employment or con- 
duct of employees of lessee and that in no event should any 
person or persons employed by lessee be considered an em- 
ployee of lessor. 

About two months before January 31, 1941, the lessee, 
Turnbull and his employees noticed excessive gasoline fumes 
around the station and particularly from the pits where the 
storage tanks were located. Turnbull testifies that he noti- 
fied the company thereof; that he “had mentioned the fact 
to the district manager; I had notified the district repre- 
sentative, his name was T. E. Badger.” Being asked by 
plaintiff's attorney who Mr. Badger was he replied, “He 
was the district representative for Skelly Oil Company.” 
That he knew him well; that he came to the filling station 
at fairly regular times, once or twice a week or some times 
once every two or three weeks. That he mentioned the 
fumes to Badger at the station and Badger, “suggested I 
get a plumber.” That he, Turnbull, contacted one Steve 
Combs, a plumber, who made an investigation and informed 
Turnbull it would cost $5 or $6 to make the repairs. “I told 
the district representative and he told me to go ahead and 
hire Mr. Combs.” ‘“Q. He instructed you to go ahead and 
have him make the repair, did he? A. That’s right.” That 
Mr. Combs came to the station on the 3lst day of January, 
1941. That in order to drive the fumes from the pit he ob- 
tained an electric fan, took it to the mouth of the pit of the 
manhole and started the fan going when a spark from the 
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fan ignited the gas and caused a terrific explosion which 
killed Combs and injured the plaintiff who was standing 
about five or six feet away. The plaintiff at that time and 
for some time prior thereto had been an employee of Turn- 
bull. 

The foregoing is all the evidence upon which the plaintiff 
seeks to hold the defendant company liable. 

The accident and plaintiff’s injuries in this case were 
caused by the obvious negligence of the plumber, Combs. 
The question, therefore, is whether the defendant is re- 
sponsible for the negligence of Combs. Admittedly if Combs 
‘were an employee of the defendant the defendant would be 
liable for his negligence. It is not claimed that the defend- 
ant would be liable otherwise. 

Under the lease it was the duty, not of the defendant com- 
pany, but of Turnbull to make any and all repairs upon or 
in connection with the premises. In the absence of an ex- 
press covenant or stipulation in the lease, a lessor is not 
bound to make ordinary repairs to leased property. Turner 
v. Townsend, 42 Neb. 376, 60 N. W. 587; Murphey v. Illi-, 
nois Trust & Savings Bank, 57 Neb. 519, 77 N. W. 1102; 
Young v. Rohrbough, 88 Neb. 101, 129 N. W. 167; Daggett 
v. Panebianco, 106 Neb. 572, 184 N. W. 117; Roberts v. 
Rogers, 129 Neb. 298, 302, 261 N. W. 354; 36 C.J. 125; 32 
Am. Jur. 522, sec. 657. There is nothing whatever in the 
lease in this case either directly or indirectly imposing upon 
the company the duty to make any repairs. 

On the contrary, the provision of the lease requiring the 
tenant to yield the premises at the termination thereof in 
substantially the same condition as when the tenant took 
over, completely negatives any duty of the landlord to re- 
‘pair or to pay for repairs. Turner v. Townsend, supra. 
Since the lease imposes upon the tenant, Turnbull, and not 
upon the company, the duty of making repairs, any claiin 
that the company assumed or undertook to make the repairs 
in question, must, under the above authorities, be substan- 
tiated by a preponderance of evidence to that effect. 

Has the plaintiff sustained this burden? We think not. 
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1? 


Mr. Badger could have “suggested I get a plumber,” and 
could have “told me to go ahead and hire Mr. Combs,” and 
could have, indeed, instructed Turnbull to go ahead and 
have Combs make the repair, as was suggested in the ques- 
tion of counsel, and still not have undertaken to waive the 
company’s rights under the lease or to undertake for the de- 
fendant the hiring and paying of Combs. Those statements 
are entirely consistent with a mutual recognition of the ten- 
ant’s duty of making the repairs. We believe that a verdict 
based, as it would have to be, upon that evidence alone could 
not be sustained. 

Assuming, however, that Badger did direct Turnbull to 
hire Combs for the company and that the company would 
pay him therefor, there is, nevertheless, an insuperable ob- 
stacle. There is a total failure of any evidence to show that 
Badger had any authority to waive the company’s rights 
under the law and the lease and to undertake or assume for 
the company a duty which was stipulated against in the 
lease. Both Turnbull and the plaintiff testify that Badger 
was “district representative” for the defendant company, 
but beyond that there is nothing whatever to show his sta- 
tus, duties or authority.. It would require sheer assumption 
to find that Badger had authority to waive the provisions of 
the lease and to make repairs in the filling station. A per- 
son relying upon the act of an agent has the burden of prov- 
ing such agent’s authority. C. F’. Blanke Tea & Coffee Co. 
v. Eager, 75 Neb. 562, 106 N. W. 603; Trephagen v. City of 
South Omaha, 69 Neb. 577, 96 N. W. 248, 111 Am. St. Rep. 
570; Ketelman v. Chicago Brush Co., 65 Neb. 429, 91 N. W. 
282; 14a C. J. 399; 18 Am. Jur. 905, sec. 944. 

The evidence fails completely to show that Badger had 
any authority, actual or ostensible, to bind the company in 
the making of the repairs. Surely the term “district repre- 
sentative” is too vague to permit an assumption by the court 
or a jury of the requisite authority. 

Since this disposes of the case it is not necessary to con- 
sider whether the plaintiff was guilty of contributory neg- 
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ligence in knowingly remaining within the area of danger 
just prior to the explosion. 
The judgment of the district court is affirmed. 
AFFIRMED. 


ELIZABETH H, WOLFE, APPELLANT, v. WARREN B. WOLFE, 
APPELLEE. 
12 N. W. 2d 368 


FILED DECEMBER 21, 1943. No. 31596. 


j. Trial. The ordinary meaning of the term “hearing in equity” 
is the trial of the case, including the introduction of evidence, 
the argument of counsel, and the decree of the court. 

Where the word “hearing” is qualified by the word 
“final,” it clearly refers to the proceeding by which the case was 
absolutely determined and necessarily includes the rendition of 
the final order or decree. 

8. Divorce. The entry of a final order or decree is a necessary 
attribute to a final hearing as used in an order awarding tem- 
porary alimony in monthly payments pending the final hearing 
of said cause. 


APPEAL from the district court for Madison county: LYLE 
E. JACKSON, JUDGE. Reversed and dismissed. 


Bernard Ptak and Forrest Lear, for appellant. 
H. G. Greenamyre, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER and CHAPPELL, JJ. 


CARTER, J. 

This is a suit to obtain an injunction against the plaintiff, 
enjoining the collection of certain temporary alimony pay- 
ments awarded the plaintiff in a divorce action. The trial 
court found for the defendant and enjoined the collection of 
the questioned payments. Plaintiff appeals. 

The record shows that Elizabeth H. Wolfe commenced a 
suit for a divorce against her husband, Warren B. Wolfe, on 
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November 23, 19388. On December 3, 1938, the district court 
entered an order requiring the defendant to pay the plain- 
tiff “the sum of $50 per month temporary alimony pending 
the final hearing of said cause.” The cause came on for 
trial on May 2, 1939, at which time evidence was taken and 
the rests of the parties noted. The cause was thereupon 
taken under advisement until July 31, 1939, at which time 
a final decree of divorce was entered, providing for the pay- 
ment of alimony and support money in the amount of $1,- 
000, no mention being made of the order for temporary ali- 
mony. It is the contention of the defendant that a “final 
hearing” was had on May 2, 1939, and that under the lan- 
guage of the order, fixing the temporary alimony, no fur- 
ther payments became due after that date. The plaintiff 
contends that the “final hearing” mentioned in the order fix- 
ing temporary alimony was had on July 31, 1939, and that 
the payments due on the first days of May, June and July, 
1939, remain due and unpaid. The sole question is whether 
the plaintiff wife is entitled to $50 a month on the three 
payment dates accruing between the formal trial and the 
date the decree was entered. 

The statute providing for temporary alimony states in 
part: “In every suit brought, either for a divorce or for a 
separation, the court may, in its discretion, require the hus- 
band to pay any sum necessary to enable the wife to carry 
on or defend the suit during its pendency; * * * .”) Comp. 
St. 1929, sec. 42-308. It is evident therefore that the dis- 
trict court in its discretion could have ordered the payment 
of temporary alimony up to the date the final order was en- 
tered and that the meaning of the words “‘pending the final 
hearing,” as used in the trial judge’s order, are in no way 
limited by the statute providing for the allowance of tem- 
porary alimony. 

The term “final hearing’? seems to have been given sev- 
eral meanings dependent upon the nature of the situation 
existing when the term was defined. It has been said that 
the hearing in equity is equivalent to the trial of an action 
at law. In other words, the term “hearing” applies to suits 


VoL. 144] SEPTEMBER TERM, 1943 57 
Wolfe v. Wolfe 


in chancery and the term “trial” applies to actions at law. 
30 C. J. S. 876, sec. 480. “The ordinary meaning of the 
term ‘hearing in equity’ is the trial of the case, including 
the introduction of the evidence, the argument of counsel, 
and the decree of the court.” American Grain Separator 
Co. v. Twin City Separator Co., 202 Fed. 202; State v. See- 
horn, 283 Mo. 508, 223 S. W. 664. See, also, 10 Ency. Plead- 
ing & Practice, 8. 

In Babcock v. Wolf, 70 Ia. 676, 28 N. W. 490, the court 
said: “The trial of a chancery suit is called a hearing, and, 
technically considered, this includes not only the introduc- 
tion of evidence and the arguments of the solicitors, but the 
pronouncing of the decree by the chancellor; * * * .” 

But when the word “hearing” is qualified by the word 
“final,” it clearly denotes the proceeding by which the case 
was absolutely determined and necessarily includes the final 
order or decree. A hearing that does not result in a final 
order is not a final hearing. The one is therefore a neces- 
sary attribute of the other. See Muller v. Tobin, 18 Fed. 
609; McArthur Bros. Co. v. Commonwealth, 197 Mass. 187, 
83 N. E. 334. © 

Can it be said that the hearing held on May 2, 1939, was a 
final hearing in the absence of a final order or decree dis- 
posing of the issues of fact and law raised at such hearing? 
If the decree had been appealed or a new trial required for . 
any reason, could it reasonably be said that the hearing of 
May 2, 1939, was a final hearing? We think not. The use 
of the words “final hearing” in the order fixing temporary 
alimony contemplated the proceeding by which the issues 
were finally disposed of on their merits. -The rendition and 
entry of the final decree on July 31, 1939, was an integral 
part of the final hearing and it cannot be successfully con- 
tended that the final hearing was completed prior to that 
date. 

In this connection it must be noted that the district court 
is authorized by section 42-308, Comp. St. 1929, to require 
the husband to pay temporary alimony during the pendency 
of the action. While it is within the discretion of the trial 
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court as to the amount of temporary alimony, if any, which 
is to be paid by the husband, the presumption is that regu- 
larly prescribed payments are to continue during the pen- 
dency of the litigation, and it is only when a contrary intent 
is clearly manifested by the court’s order that it will be in- 
terpreted in a restricted sense. The statute contemplates 
that a husband will be required to make it possible for the 
wife to carry on the suit during the pendency of the litiga- 
tion, and in the absence of an order clearly restricting 
monthly payments to a shorter period, it must be presumed 
that the trial court intended them to run during the pen- 
dency of the suit. 

We think the trial court erred in failing to dismiss the 
defendant’s petition for an injunction. The permanent in- 
junction granted by the trial court is therefore vacated and 
the cause of action dismissed. An attorney’s fee of $100 is 
allowed plaintiff’s attorneys for services rendered in this 
court. 

REVERSED AND DISMISSED. 


MART FENDER, APPELLANT, V. C. F. MCCAIN, APPELLEE, 
12 N. W. 2d 541 


FILeD DECEMBER 21, 1943. No. 31583. 


1. Payment. A payment or other performance by a third person, 
accepted by a creditor as full or partial satisfaction of his 
claim, discharges the debtor’s duty in accordance with the terms 
on which the third person offered it. 

2. Contracts. Where a debt has been satisfied and extinguished by 
the voluntary act of the creditors, making settlement in full, 
a promise to pay accrued interest on the original indebtedness 
is not supported by a sufficient consideration, or a moral con- 
sideration. 

3. Case Overruled. The case of Krause v. Swanson, 141 Neb. 256, 
3 N. W. 2d 407, is hereby overruled in so far as it conflicts with 
the rules of law announced in the instant case. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 
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C. J. Campbell and J. Jay Marz, for appellant. 
Mockett & Finkelstein, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

The plaintiff brought this action to recover on a promis- 
sory note, executed April 27, 1937, in the amount of $86, 
due one year after date, with interest. The history of this 
note, briefly summarized, is as follows: 

Sarah M. McCain and her husband, C. F. McCain, defend- 
ant, were indebted to the First Trust Company of Lincoln, 
as successor-trustee for certain bondholders, including the 
plaintiff who was interested to the extent of $1,000. The 
total amount of indebtedness of the McCains was in the sum 
of $13,415.01, secured by a mortgage on real estate belong- 
ing to Sarah M. McCain, wife of the defendant. On or 
about the 27th day of January, 1934, this mortgage indebt- 
edness was refunded by a new loan, made by the Home 
Owners Loan Corporation in the sum of $13,515. There re- 
mained the sum of $952.08, which constituted accrued and 
unpaid interest on the indebtedness, and on January 27, 
1934, the defendant executed a note in the amount of 
$952.08, due and payable in two years. Subsequently, in 
lieu of the previous note and after it became due in 1936, 
the defendant executed and delivered to each bondholder, as 
a renewal, his note for his or her proportionate share of the 
larger amount, with accrued interest, and the note for 
$952.08 was canceled. The renewal note to the plaintiff, 
the bondholder in this action, was due in April. The de- 
fendant was unable to pay it; thereafter, on the date noted, 
the present renewal note was executed. 

The defendant’s answer denied liability on the note sued 
on, for the reason that the original note and mortgage of 
the McCains went out of existence at -the time of the final 
settlement entered into on January 27, 1934; alleged that 
the bondholders agreed to take the H. O. L. C. bonds in full 
settlement of the original note and mortgage, so that when 
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the settlement was made and the bondholders took the 
$952.08 note from this defendant, which was unsecured, for 
accrued interest, there was no consideration; that the H. O. 
L. C. required an agreement from the bondholders before 
the note was taken that they would accept the bonds in full 
settlement, and after the transaction was closed the H. O. 
L. C. required a further receipt from the bondholders that 
they had taken the bonds in full settlement; that the taking 
of the original $952.08 note was a fraud on the H. O. L. C. 
and that such corporation was not apprised of the matter; 
that the rule of the H. O. L. C. in all refunding matters is 
that the application for a loan and all supporting documents 
be sent to Washington, D. C., together with a copy of the 
contract and proposed contract, approved by the H. O. L. C. 
board of directors, which was not done. The settlement 
sheet disclosed that the property was appraised for $17,092. 
The H. O. L. C. would accept no agreement with the debt- 
ors, concluding an agreement with the successor-trustee for 
the balance between the $83 and par value of the bonds. 
The bonds subsequently paid out in full at the par value of 
$100 each. : 

The trial court found for the defendants. We are not 
concerned with the finding with reference to public policy 
and need not determine the validity of such finding in the 
present opinion. We are concerned with the finding that 
defendant C. F. McCain gave the note and for the purpose 
as heretofore set out, and that the note in question was a 
secret transaction with the bondholders, unauthorized and 
illegal and not collectible. We therefore determine the ques- 
tion on the basis of the applicability of contract law, in 
accordance with Murphy v. Omaha Loan & Bldg. Assn., 141 
Neb. 230, 3 N. W. 2d 408, and other cases cited in the opin- 
ion. The plaintiff appeals, assigning as error that the judg- 
ment is contrary to the evidence and the law. The H. O. 
L. C. will hereinafter be referred to as the corporation and 
the First Trust Company of Lincoln as the successor-trus- 
tee. 

The record contains exhibits setting forth the transaction 
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which will be briefly set out chronologically, in accordance 
with their importance and as we deem necessary. 

On August 22, 19338, the assistant trust officer, by letter to 
the defendant, informed him that the bondholders refused 
to accept the corporation’s bonds; called his attention to 
certain taxes and dates due, and the waiving of certain in- 
terest. 

On November 7, 1933, at a meeting of the bondholders, it 
was stated that the loan had been approved for $12,072, and 
that the defendant had agreed to make up the difference of 
principal and past-due interest and interest to accrue to 
date of delivery of the bonds, to save the bondholders harm- 
less for two years from date of delivery as against the mar- 
ket value and par value, should the bonds not pay 100 cents 
on the dollar. It was understood that the second mortgage, 
to cover interest and the difference in principal and possible 
loss on the sale of bonds, could not be considered of any 
value at the time, but the bondholders thought that a second 
mortgage, secured by the property, subject to a lien of $12,- 
000 to the corporation, might have some advantages. 

Exhibit 12 is a letter, dated November 14, 1933, from the 
branch manager to the defendant, with reference to an ap- 
plication for a loan of $12,073, stating that, after recheck- 
ing and personal investigation, a loan for $13,000 would be 
recommended, and calling attention to a bulletin received 
from the department at Washington, to the effect that an 
agreement by the defendant with the mortgagee to make up 
any loss that might be incurred through a sale of the bonds, 
owing to the selling price being less than par, would be ineli- 
gible; that “The Corporation requires, if it refunds, that the 
mortgagee accept the bonds outright at face value plus accu- 
mulated interest and absolutely release the mortgagor to 
that extent,” and, if the loan could be refinanced on the basis 
of $13,000, without such an agreement to discount the 
bonds, then the loan would be recommended for headquar- 
ter’s approval. 

On November 16, 1933, the defendant wrote one Ihringer, 
a bondholder, calling attention to a conference held with the 


62 NEBRASKA REPORTS [VoL, 144 


Fender v. McCain 


branch manager of the corporation at the time defendant 
was requesting revaluation of the property; that he, de- 
fendant, was asked outright if any agreement had been re- 
quested of him to make up the difference between the mar- 
ket value and the par value of the bonds, and the defendant 
stated he “could only answer him truthfully. It was then 
that he agreed to raise the valuation to an extent where the 
full amount of the loan could be refunded by the issue of 
the Loan bonds. The balance of the proposed loan would 
have to be used for payment of taxes.” In this letter the 
defendant said: “I regret exceedingly that this ruling of 
the Home Owners’ Loan Corporation necessitates a recon- 
sideration of the matter, but you will recognize that their 
ruling must be observed. It is permitted that I make ar- 
rangements with your Trustee for the payment of the past 
due interest and this I stand ready to do.” 

Exhibit 10 is a notation of the meeting of the bondhold- 
ers, dated November 22, 1933, wherein a motion was made 
that the First Trust Company act as trustee, “under a note 
which Mr. McCain agrees to give to cover all interest due 
the bondholders to date, we to make collection for a-period 
of two years and pay same to the bondholders.” 

The “‘Mortgagee’s Consent to Take Bonds,” dated Decem- 
ber 4, 1938, reads in part: “the undersigned (successor- 
trustee) has considered the method of refunding mortgages 
provided in Home Owners’ Loan Act of 1938, as passed by 
Congress and approved by the President, and the under- 
signed hereby consents, if said refunding can be consum- 
mated, to accept in full settlement of the claim of the under- 
signed the sum of $12,500—12/20-33;”’ signed by the as- 
sistant trust officer. 

Exhibit 8 is a receipt, dated February 9, 1934, acknowl- 
edging receipt of $12,560.96 in bonds, and $1.54 in cash, in 
full payment of the amount due the successor-trustee as 
lienholder in the loan of Sarah M. McCain and the defend- 
ant, refunded by the corporation. 

On April 18, 1986, the assistant trust officer of the succes- 
sor-trustee wrote to Mr. Ihringer, enclosing the original 
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note of January 27, 1934, for $952.08, signed by the de- 
fendant, which became due January 27, 1986, stating that 
the note had been canceled for the reason that individual 
notes, representing the pro rata share of such note, had been 
signed by the defendant and delivered to the individuals, 
original bondholders. 

On April 11, 1986, the bondholders released the successor- 
trustee from any further responsibility for the collection of 
the original note. 

It was stipulated that the original note was given for 
accrued interest on the original mortgage transaction. 
Throughout the record there appears nothing, other than 
the statement of the defendant, contained in his letter of 
November 16, 19338, to Ihringer, who was charged with the 
collection of the individual notes, to show that the corpora- 
tion had knowledge of any kind with reference to the orig- 
inal note as being part of the transaction involving the re- 
funding, which was accepted by the successor-trustee for 
the benefit of the bondholders. 

The plaintiff’s contention is that the defendant represent- 
ed to him and the other bondholders and the trustee that 
the giving of his note for the accrued interest was approved 
by the corporation and that the corporation had permitted 
it; directing our attention to the case of Murphy v. Omaha 
Loan & Bldg. Assn., supra, and its similarity to the instant 
case. In the Murphy case a second mortgage was involved, 
and there had been a full disclosure made to the H. O. L. C. 
of the taking of the evidence of debt and the second mort- 
gages to secure the debt, and the H. O. L. C., with full 
knowledge of the fact, consummated its new loan. The 
new evidence of debt and the original mortgage were held 
valid and enforceable. Likewise our attention is directed 
to Krause v. Swanson, 141 Neb. 256, 3 N. W. 2d 407, as be- 
ing similar, in that the note sued on in the Krause case was 
executed after the refunding transaction. The plaintiff, 
Donald Krause, urged defendant Lenore B. Swanson to ex- 
ecute the consent to take the H. O. L. C. bonds. Defendants 
testified, in substance, that the plaintiffs at that time were 
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to pay the difference between the value of the bonds and the 
balance due on the land contract in cash, and no second 
mortgage was contemplated. Donald Krause testified that 
he was to pay in cash, if he could, and, if he could not, then 
pay a portion in cash and give a second mortgage for the 
balance. This court held: 

“*A payment or other performance by a third person, ac- 
cepted by a creditor as full or partial satisfaction of his 
claim, discharges the debtor’s duty in accordance with the 
terms on which the third person offered it.’ Restatement, 
Contracts, sec. 421.” The court said that, under the evi- 
dence, the debt was legally extinguished. The case turned 
on the principle, as the court held: 

“Where a person honestly owes a debt, and ought, in equi- 
ty and good conscience, to pay it, there is a sufficient consid- 
eration for the execution of a note and mortgage given for 
payment of the debt.”” That is, a moral obligation was ex- 
istent, and, therefore, the foregoing rule was applied. 

Krause v. Swanson, supra, cited as authority Fourth Nat. 
Bank of Cadiz v. Craig, 1 Neb. (Unof.) 849, 96 N. W. 185, 
wherein it was said: “The principle is well settled that a 
moral obligation to pay a pre-existing legal debt is a good 
consideration for the execution of a note and mortgage in 
its payment.” The rule was applied by upholding the note 
by a promise to repay the surety the amount he had paid on 
the principal obligation, even on the assumption that the 
surety might, for some ulterior reason, have lost his right 
of action. 

In the Craig case, John Craig on August 7, 1893, executed 
to the First National Bank of Cadiz, Ohio, a note for $8,744, 
and to secure the same he and his wife executed a mortgage 
on certain lands in this state. John Craig sent the note to 
his father, Walter Craig, who resided in Cadiz, the father 
endorsed his name on the back of the note and delivered it 
to the bank, and appellant John Craig received the money. 
After maturity, the appellants failed to pay the note. Suit 
was brought against the father, as surety, in Ohio, resuiting 
in a judgment against him for the amount due on the note. 
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The father made payments on the judgment from time to 
time. Finally, an execution was issued on the judgment, 
and on September 3, 1895, the sum remaining due was paid 
from the proceeds of the sale of the father’s property. On 
June 3, 1895, the father was indebted to the bank on the ob- 
ligation in- the amount of several thousand dollars, and he 
executed an assignment of his claim against the son, John 
Craig, arising by reason of the repayment of the note de- 
scribed, and authorized the bank to proceed to collect the 
amount due from John and the other appellants. The bank 
presented the claim, demanded that John and the other ap- 
pellants satisfy it, and John Craig executed the note and 
mortgage in suit. The answer alleged fraud. A decree was 
entered, foreclosing the mortgage. There was no evidence 
of fraud in the record. Judgment was taken against Walter 
Craig on the note nearly a year before the assignment. He 
had made payments on it. The transfer was completed by 
an actual transfer of the note 30 days before the execution 
of the mortgage in suit. The proceedings operated to trans- 
fer to the bank the right which the father undoubtedly had 
to collect the amount he had paid from his son John. This 
was a Sufficient legal consideration for the note and mort- 
gage in suit. Back of this is the fact that the father’s sure- 
ty had paid the debt of the son John and was entitled to re- 
payment of the amount. Therefore, there was a moral ob- 
ligation to pay a preexisting and legal obligation which con- 
stituted sufficient consideration for a note given in its pay- 
ment. There is a difference between an existing legal obli- 
gation and no obligation at all. 

We have detailed the facts. in Fourth Nat. Bank of Cadiz 
v. Craig, supra, to disclose its inapplicability to the situa- 
tion as presented in Krause v. Swanson, supra. We deem it 
inadvisable to distinguish the Wisconsin cases, cited in the 
Krause case, as the factual situation is not analogous to 
either the instant case or Krause v. Swanson. 

We take cognizance of the case of McMillan v. Palmer, 
198 Ark. 805, 131 S. W. 2d 943, wherein the court sustained 
the proposition of a moral consideration, tantamount in 
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character to that which was pronounced in Krause v. Swan- 
son, supra. The McMillan case is the minority view, and 
we conclude its reasoning is contrary to the best accepted 
reasoning by a majority of the courts on the subject, and 
consequently do not follow the McMillan case. The major- 
ity rule is reflected by the following statement in the Anno- 
tation, 17 A. L. R. 1335: 

“While, as has been seen, the cases are nearly unanimous 
in upholding the validity of a new promise without a new 
consideration, after a discharge by operation of law in bank- 
ruptcy or insolvency proceedings, they, with a few excep- 
tions (which will be subsequently noted), unite in holding 
that a new promise, after a voluntary discharge by act of 
the parties, is invalid without a new consideration, even 
when the debt, or a portion of it, is unpaid.” 

The following cases pronounce in principle the proper 
rule: A debt is voluntarily discharged by a compositiori 
among creditors, and it is wholly gone and leaves no obli- 
gation to pay, either legal or moral, which will support a 
new promise. Martin Lewis & Co. v. Simons, 1 -Handy 
(Ohio) 83. A new promise, after a voluntary release by 
the act of the parties, is not founded on a sufficient consid- 
eration. T. P. Shepard & Co. v. Rhodes, 7 R. I. 470, 84 Am. 
Dec. 573. A debt released upon an accord and satisfaction 
by a composition assented to by all the creditors is extin- 
guished, and cannot form the consideration of a new prom- 
ise. Evans, Fite, Porter & Co. v. Bell, 15 Lea (Tenn.) 569. 
Where a debtor has entered into a deed of composition with 
his creditors by which they release him from his debts, a 
promissory note subsequently given to a creditor for the re- 
mainder of the debt is a nudum pactum. Ex parte Hall, 
1 Deacon, Bankr. (Eng.) 171. 

The foregoing cases held in principle: It is well settled 
that a mere moral obligation does not constitute a valid con- 
sideration for a promise, and the cases which seem to be ex- 
ceptions to this rule are cases in which the provisions of 
some positive law had interposed to prevent the enforce- 
ment of a just and legal claim. 
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In the instant case, when the McCains were in default of 
their mortgage, the bondholders had a remedy to which 
they could resort. They chose to have the successor-trustee 
settle the debt in its entirety. This was done. Under the 
circumstances, there was nothing left upon which to base a 
moral consideration. The interest on the indebtedness went 
out when the refinancing was completed on account of the 
settlement. 

A moral obligation, as heretofore shown by the Annota- 
tion, supra, cannot have consideration founded on that which 
is not in existence. We refer to the rule in Tarascio v. 
Mancuso, 141 Neb. 225, 3 N. W. 2d 400, which has hereto- 
fore been stated in Krause v. Swanson, supra, which is ap- 
plicable to the facts in the instant case, and which has been 
adhered to in Murphy v. Omaha Loan & Bldg. Assn., supra. 

The case of Krause v. Swanson, 141 Neb. 256, 3 N. W. 2d 
407, in so far as it conflicts with the instant case as to the 
applicability of a moral consideration being present in a 
state of facts as here existing, is overruled and vacated. 

AFFIRMED. 

YEAGER, J., dissents. 


IN RE CONDEMNATION OF REAL ESTATE IN BLOCKS 138, 14 
AND 15, KOEHLER’S SUBDIVISION, CITY OF GRAND ISLAND, 
SALLIE NAGLE, APPELLEE, V. CITY OF GRAND ISLAND, 
APPELLANT. 

12 N. W. 2d 540 


FILED DECEMBER 21, 19438. No. 31652. 


1. Municipal Corporations. When the legislature has enacted a law 
affecting municipal affairs, which are also of state-wide concern, 
such law takes precedence over any provisions in a home rule 
charter and the provisions of the charter must yield. 

2. Held, procedure in condemnation is a matter of state-wide con- 
cern. 


APPEAL from the district court for Hall county: WILLIAM 
F. SPIKES, JUDGE. Reversed. 
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Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL, 
and WENKE, JJ., and POLK and Nuss, District Judges. 


WENKE, J. 

This is a condemnation proceeding by the city of Grand 
Island under the provisions of section 16-602, Comp. St. 
1929, to acquire certain property within the city of Grand 
Island for park purposes. From an award of the apprais- 
ers, Sallie Nagle, owner of a part of the property, appealed 
to the district court for Hall county. From an order of the 
district court dismissing the action, the city has appealed. 

That the establishment of the park within the corporate 
limits of the city was strictly of local concern and that the 
city of Grand Island has the right to take the property for 
park purposes under the power of eminent domain is with- 
out question. 

The question presented here is whether or not the pro- 
cedure for condemning this property under the power of 
eminent domain is a matter of state-wide concern so that 
when the legislature provided a procedure therefor, as it 
did in section 16-602, Comp. St. 1929, for cities of a certain 
class, which class includes Grand Island, such statutory en- 
actment is controlling and the charter provisions of the city, 
which provide for condemnation as by railroad companies, 
being chapter 74, art. 3, Comp. St. 1929, must yield thereto. 

Grand Island adopted a home rule charter in 1928 and 
under the provisions of section 2, art. XI of the Constitu- 
tion, its charter must be consistent with and subject to the 
Constitution and laws of this state. Such cities may pro- 
vide for the exercise of every power, not contravening con- 
stitutional inhibitions, connected with a proper and efficient 
government of the municipality, but are subject to the gen- 
eral laws of the state, except as to municipal matters of 
strictly local concern. When the legislature has enacted a 
law affecting municipal affairs, but which are also of state- 
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wide concern, such law takes precedence over any provi- 
sions in a home rule charter and the provisions of the char- 
ter must yield. This same principle is set forth in Arberg 
v. City of Lincoln, 141 Neb. 55, 2 N. W. 2d 613: “The pur- 
pose of the home rule charter provision of the Constitution 
was to render the cities adopting such charter provisions as 
nearly independent of state legislation as was possible. Un- 
der it a city may provide for the exercise of every power 
connected with the proper and efficient government of the 
municipality where the legislature has not entered the field. 
Where the legislature has enacted a law affecting municipal 
affairs, but which is also of state concern, the law takes 
precedence over any municipal action taken under the home 
rule charter. But where the legislative act deals with a 
strictly local municipal concern, it can have no application 
to a city which has adopted a home rule charter. Whether 
or not an act of the legislature pertains to a matter of local 
or state-wide concern becomes a question for the courts 
when a conflict of authority arises.” 

Eminent domain is the right or power to take private 
property for a public use. It belongs to the state and it may 
be exercised either directly by the legislature or through 
the medium of corporate bodies, which includes munici- 
palities, or of individual enterprises to whom it sees fit 
to delegate such power in the public’s interest. While this 
power may be delegated, it belongs to the state and sub- 
ject to its control and regulation and is a matter of state 
concern. Condemnation is the procedure whereby this pow- 
er is exercised. The exercise thereof may affect every prop- 
erty owner of the state in the matter of his property being 
taken for a public purpose and fixing the compensation he 
is to receive therefor. 

Uniformity of this procedure, since it may affect every 
person in the matter of the ownership of his property and 
the compensation he is to receive, is a matter of state-wide 
concern and not of strictly municipal or local concern. We 
have therefore come to the conclusion that the statute pro- 
_viding for condemnation procedure is a matter of state- 
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wide concern applicable in all cities within the class therein 
designated, which includes the city of Grand Island, wheth- 
er they be home rule cities or not and the provisions of the 
home rule charter of the city of Grand Island must yield 
thereto. | 

The action of the lower court in dismissing the action was 
in error and is reversed with directions that the action con- 
tinue under section 16-602, Comp. St. 1929. 

REVERSED. 


BEN A. GOBLE, APPELLEE, V. NATHAN ZOLOT, APPELLANT: 
JOSEPH D. GOLDBERG, APPELLEE. 
12 N. W. 2d 311 


FILED DECEMBER 21, 1943. No. 31635. 


1. Fixtures. Removable chattels annexed to the freehold may re- 
main personalty where the intent that they shall do so is evi- 
dent from the conduct or actions of the parties. 

2. Taxation. The assessment of property and the collection of tax- 
es are governmental as distinguished from proprietary functions. 

3. Estoppel. Public policy, to prevent loss to the state through the 
negligence of public officers, forbids the application of the doc- 
trine of estoppel to the state growing out of the conduct and 
representations of its officers. 


APPEAL from the district court for Gage county: CLOYDE 
B. ELLIS, JUDGE. Affirmed. 


Rinaker, Hevelone & McCown, for appellant. 
Dean R. Sackett, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and POLK and NUss, District Judges. 


Nuss, District Judge. 

The sole question in this case is whether certain property 
is personal property and, as such, subject to distraint for 
taxes, or whether it is real estate and not subject to dis- 
traint. 
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It appears that some 20 years ago the John H. Von Steen 
Company, being the owner of certain rea] estate in Beatrice, 
constructed a building thereon for the purpose of conduct- 
ing a wood-working shop and bought and put into the build- 
ing in question the property involved in this case, to wit: 
1 planer, 1 edger, 1 band saw, 1 Buffalo post drill, 1 Buffalo 
forge, 1 bench vise, 1 Peter Wright anvil, 1 power rip saw, 
1 blade grinder, 1 knife grinder. © 

According to the findings of the trial court, who viewed 
the premises by agreement of the parties, the building was 
not specially designed for the equipment nor for a wood- 
working shop; that any building of suitable size would have 
served as well; that the machinery was not designed to op- 
erate together in the sense of an assembly line, but each 
piece thereof was designed separately and used for its par- 
ticular purpose without regard to the other equipment; that 
each machine, except the post drill, had a separate motor 
and was therefore an independent unit, not requiring a line 
shaft for its operation. Each did, however, require wiring 
which in some instances was by cable or conduit beneath 
the earthen floor, or in others was attached to posts and 
rafters. None of the machines, except the post drill, were 
fixed or attached to the real estate. 

They were simply bolted to planks or timbers which rest- 
ed on the ground by the force of gravity alone. 

Commencing with the year 1932, the John H. Von Steen 
Company defaulted in the payment of its personal taxes and 
continued to be delinquent to and including the year 1940, 
except for the year 1935. On August 22, 1941, a distress 
warrant was issued to the sheriff based on such delinquent 
taxes and on the 12th day of September, 1941, he levied 
upon the property in question. However, on September 10, 
1941, the defendant Zolot bought the real estate in question 
from the Von Steen company or its trustees and claims 
thereby to have acquired the property in question as a part 
of said real] estate. 

The trial court decreed the property to be chattels and 
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not fixtures and the defendant appeals. We believe the trial 
court was right. 

The manner of annexation, the adaptability of the prop- 
erty to the use and purpose for which the building was ap- 
propriated and the intention of the Von Steen company, all 
lead to the conclusion that the machines in question were 
chattels. There was no physical annexation, except as to 
the post drill, and that, doubtless, was merely bolted to a 
post or upright timber. The building was not designed for 
the property in question, nor were the machines designed 
for the building, but were merely placed therein and so used. 

Although the evidence is quite inconclusive, it is fair to 
infer therefrom that the Von Steen company considered the 
property not real estate but personal property and listed 
the same for taxation, as such. This seems to be indicated 
by the fact that during the first four years of the tax delin- 
quency the personal property return made by the company 
was over $1,000, and it was stipulated that at no time did 
the company have to exceed $1,000 worth of other personal 
property. 

“« * * * removable chattels annexed to the freehold may 
remain personalty where the intent that they shall do so is 
evident from the conduct or actions of the parties.” 22 Am. 
Jur. 719, sec. 6, note 20; Frost v. Schinkel, 121 Neb. 784, 
238 N. W. 659, 77 A. L. R. 1381. 

The defendant seems to make some claim of estoppel by 
virtue of certain statements claimed to have been made to 
one Wier, a trustee for the Von Steen company, during the 
negotiations for the sale of the real estate from the com- 
pany to the defendant in which the county board is claimed 
to have informed said Wier that it considered the property 
real estate and not personaity. Taxation and the collection 
of taxes are strictly governmental activities as distinguished 
from private and proprietary activities, and the public as to 
such activities cannot be estopped. Philadelphia Mtg. & 
Trust Co. v. City of Omaha, 63 Neb. 280, 88 N. W. 523, 93 
Am. St. Rep. 442, 57 L. R. A. 150; 19 Am. Jur. 818, sec. 166; 
26 R. C. L. 364, sec. 321; note, 87 A. L. R. 988. See, also, 
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Volker v. McDonald, 120 Neb. 508, 233 N. W. 890, 72 A. L. 
R. 1267. 
The judgment of the district court was right. 
AFFIRMED. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1944 


WALTER QO. LICKERT ET AL., APPELLEES, Vv. CITY OF OMAHA 
ET AL., APPELLANTS. 
12 N. W. 2d 644 


FILED JANUARY 7, 1944. No. 31606. 


1. Appeal and Error. [It is a rule of universal application in ap- 
pellate proceedings that the examination of the reviewing court, 
whether on appeal or writ of error, will be confined to the ques- 
tions determined by the trial court. : 

2. Action. The above rule applies to appeals under the declara- 
tory judgment act. 

3. Municipal Corporations. The existence of legislation making pen- 
sion and retirement provisions for members of a police depart- 
ment and the acceptance or retention of employment as a meni- 
ber of a police department does not establish a contract, be- 
tween the member and the city, that such members will there- 
after be granted the retirement and pension benefits provided 
in such legislation. 

The right of the legislative body to amend the pension 
law is not affected by the fact that a given sum was required 
by law to be, and was deducted each month. from the police offi- 
cer’s pay by the disbursing officer and paid into a pension fund; 
such a provision in legal effect says that the officer shall receive 
each month the net amount payable to him. 

5. Constitutional Law. Until the particular event happens upon 
which the pension is to be paid there is no vested right in the 
police officer to such payments. 

: Municipal Corporations. The legislative change amend- 

ing the pension provisions, previous to the happening of one or 

more of the conditions mentioned in the act, impairs no absolute 
right of property in the police officer. 


(75) 
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APPEAL from the district court for Douglas county: FRAN- 
cis M. DINEEN, JUDGE. Reversed, with directions. 


Harold C. Linahan, W. W. Wenstrand, G. H. Seig and 
Edward Sklenicka; for appellants. 


Thomas J. Sheehan, Jr., and Yale C. Holland, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


SIMMONS, C. J. 

In this action the plaintiffs, as members of the police force 
of the city of Omaha, sought a declaratory judgment declar- 
ing their rights, duties and liabilities under the pension 
provisions of the Omaha city charter, a declaration that a 
charter amendment was unconstitutional and void and for 
other relief. The trial court entered a judgment declaring 
the status of plaintiffs under the charter provisions. From 
that judgment the defendants appealed. We reverse the 
judgment of the trial court. 

In 1921 the Legislature adopted “An act to incorporate 
Metropolitan cities, and pertaining to the government, pow- 
ers and duties of such cities” and to repeal certain provi- 
sions of existing law. This act contained article V, entitled 
“Police Department.” See Laws 1921, p. 496 and follow- 
ing. This act is now found in sections 14-601 to 14-619, 
inclusive, Comp. St. 1929, being chapter 14, art. 6. 

In 1922 the city of Omaha, being a metropolitan city, 
adopted the provisions of said article as a part of its home 
rule charter under the provisions of section 5, art. XI of the 
Constitution of the state of Nebraska. 

Subsequently, in 1940, the city of Omaha proposed to 
amend its home rule charter in, among others, the provi- 
sions of part of said chapter 14, art. 6. The district court 
for Douglas county enjoined the placing of the proposal 
upon the ballot at the election to be held on November 5, 
1940. On appeal this court dissolved the injunction and dis- 
missed the petition upon which it was issued. Munch v, 
Tusa, 140 Neb. 457, 300 N. W. 385. In that opinion we 
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held: “The police relief and pension fund, set forth in ar- 
ticle 6, ch. 14, Comp. St. 1929, may be amended by a pro- 
posed ordinance adopted by the city council and submitted 
to the electors, where the proposed ordinance affects mere- 
ly the form of the relief and pension law and does not de- 
stroy the purpose for which such fund was created.” 
Further, in Munch v. Tusa, supra, we considered the prop- 
osition that provisions for pensions of policemen and fire- 
men in the Omaha city charter could not be amended by the 
city in the manner contemplated, and this, on the contention 
that to do so, would make the charter provisions in conflict 
with the state law on the matter; in other words that the 
amendment “should give way to state legislation on the sub- 
ject.” For reasons stated in the opinion we held when the 
city adopted its 1922 charter that “as to the city of Oma- 
ha,” the legislative act of 1921 (which includes chapter 14, 
art. 6, supra) “lost its qualities as a statutory charter or 
law imposed by the sovereign power of the state, and in lieu 
thereof, by virtue of an explicit constitutional grant, its 
terms then existing became a home rule charter created and 
to be thereafter continued in force at the will of the grantee 
municipality lawfully expressed, every section of which was 
expressly made subject to its own lawful amendments. No 
other legislative charter, as such, was thereafter applicable 
to Omaha than the law thus adopted.” We further held 
“Outside of the provisions contained in the Omaha charter, 
there is no statutory provision whatever relating to the sub- 
ject-matter of the proposed amendment, the adoption of 
which is enjoined in this proceeding. * * * And further- 
more, the sovereignty of the state having refrained from 
directly expressing its will by applicable statute on the sub- 
ject here involved in this litigation, we may not, until such 
expression actually occurs, consider the matter of firemen’s 
relief and pensions defined and regulated by the Omaha 
charter as ‘a matter of exclusively state concern.’ ”’ 
Thereafter the city, by ordinance, passed on March 3, 
1942, submitted the amendments at an election held on May 
12, 1942. The amendments were passed and became a part 
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of the city charter effective on June 30, 1942, at midnight. 
So far as it affects the police department the changes effect- 
ed by the amendment are set out in the discussion in Munch 
v. Tusa, supra, and will not be restated here, extept in so 
far as it may be necessary to discuss the questions pre- 
sented. 

The provisions of the charter as originally adopted pro- 
vided, in effect, that when any member had served twenty 
years or more in the police department and was fifty years 
or over of age, he had the “absolute right” on application to 
retire and be allowed a pension equal to half his salary at 
the time of retirement. The charter, as amended, changed 
the period of service to 25 years or over and the age to 55 
years or over and reduced the pension to be allowed. 

The plaintiffs, as members of the police department of the 
city of Omaha, brought this as a representative action seek- 
ing a declaratory judgment to determine their rights, du- 
ties, and liabilities. 

It was alleged that plaintiff Lickert had served for over 
22 years but was 46 years of age and hence ineligible for re- 
tirement and pension; that plaintiff Berger was 50 years of 
age but had served 19 years and was likewise ineligibie; 
that plaintiff Shoehigh was 49 years of age and had served 
19 years and was likewise ineligible. 

Plaintiffs alleged the capacities of the various defendants, 
the passage of said chapter 14, art. 6; its provisions includ- 
ing the deduction, by the city comptroller, of $1 per month 
from their pay to be, by the comptroller, paid into the police 
relief and pension fund; and the provisions hereinbefore 
recited as to the age and length of service necessary as a 
basis for retirement. 

Plaintiffs further alleged that they entered the service in 
the police department of the city with the agreement that 
the pensions provided by the statutes above cited were a 
part of the compensation for their services; that they per- 
mitted the city to withhold the $1 monthly to assist in the 
creation of the pension fund; that thereby there was creat- 
ed a contract between the plaintiff and defendant city; that 
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plaintiffs have performed their part of the contract and de- 
sire to continue to perform ; that the city is obligated to per- 
form the contract under the terms of the law as it existed 
when they entered the service; that they have rights and 
interests in the pension fund which may not be denied or 
disturbed so long as plaintiffs comply with the contract and 
the law as it existed when the alleged contract was made. 

Plaintiffs further alleged the approval of the amending 
ordinance by the vote of the electorate and set out an an- 
alysis of its terms. They alleged that the adoption of the 
amendments was an attempt to cancel their contract and 
they have thereby been deprived of their property rights. 

They further alleged that the proposal to amend as adopt- 
ed was unconstitutional as violative of four separate sec- 
tions of our state Constitution and of two separate sections 
of the Constitution of the United States. They further al- 
lege that chapter 14, art. 6, supra, is a part of the general 
laws of the state of Nebraska, of state-wide concern and not 
subject to repeal or amendment by the city of Omaha or its 
electors. 

Finally it is alleged that a controversy exists between the 
plaintiffs and defendants with respect to the validity of said 
amendment and that the defendants threaten to enforce its 
provisions. 

Plaintiffs pray for a declaration of the rights, duties and 
liabilities of the parties, a determination that the proposed 
amendment is unconstitutional and void and for other re- 
lief. 
Defendants answering denied generally, alleged that the 
defendant city was one of the metropolitan class operating 
under a home rule charter adopted in 1922 pursuant to sec- 
tion 5, art. XI of the Constitution; alleged the proceedings 
by which the amendment in question was adopted and that 
it went into effect at midnight, June 30, 1942; and that the 
pension program existing prior to the amendment was ac- 
tuarily unsound and discriminating and the pension fund 
being rapidly depleted. Defendants prayed for a dismissal 
of plaintiffs’ petition and other relief. 
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At the trial plaintiffs offered evidence of their ages and 
length of service, as pleaded. They and other members of 
the department testified that when they entered the employ- 
ment of the city as policemen they were familiar with the 
provisions of law relating to salaries and pensions; that the 
pension provisions were taken into consideration when they 
applied for and accepted employment; that the pension was 
their main reason for entering the service and that they nad 
relied upon receiving the pension as a protection to them- 
selves and their families. 

They also testified that moneys received from rewards, 
witness fees and special services had been paid into the pen- 
sion fund, as provided in the law; that there had been de- 
ducted the $1 monthly from their salary and that it had 
been placed in the fund and that compliance had been had 
with the provisions relating to disability payments and de- 
ductions. 

It further appears from plaintiffs’ evidence that one of 
the plaintiffs, and other members of the department, en- 
tered the employment of the city before the enactment of 
chapter 14, art.'6, by the legislature and, of course, also be- 
fore its adoption by the city as a part of its home rule char- 
ter. 

Plaintiffs also offered “the Charter as contained in the 
statutes, at Article 6 of Chapter 14 of the Compiled Statutes 
of Nebraska for 1929, and all of the sections thereof * * * 
which constitute the provisions of the Charter of the City 
of Omaha, the rules of the police department, and the pen- 
sion of the department, and the members thereof.” Pur- 
suant to said offer there were received in evidence sections 
14-601 to 14-619, inclusive, Comp. St. 1929. 

Plaintiffs offered ‘“‘the amendment to the Charter * * * 
passed by the City Council * * * and submitted to the elec- 
torate * * * which proposed ordinance went into effect * * * 
and which amendment, by virtue of said election, was 
passed and became a part of the City Charter * * * and be- 
came effective on June 30, 1942, at midnight.” Pursuant to 
said offer, ordinance 15086 was admitted in evidence. 
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Defendants offered testimony showing the receipts and 
disbursements of the pension fund for the five-year period 
before the trial which tended to show that the fund was be- 
ing rapidly depleted and unable to meet the future fixed 
charges against it. 

The trial court entered a “declaratory judgment”? which 
we now set out in full: 

“The court in passing on this case has followed the law 
established in the State of Nebraska and many other states 
of the Union. These courts have repeatedly held that pen- 
sions are not gratuities, but a part of the stipulated com- 
pensation, and that the purposes of pensions are to promote 
efficiency and encourage continuity of service. Pension is 
an integral portion of the contemplated compensation set 
forth in the contract of employment between the City and 
members of the Police Department, and the right to a pen- 
sion becomes a vested one upon acceptance of the employ- 
ment by the applicant. 

“The court therefore finds that these plaintiffs and all 
others similarly situated who entered the employment of 
the City before the enactment of the new pension plan are 
not subject to the provisions of the new plan and are enti- 
tled to continue their services under the old plan. All ap- 
plicants for employment as police officers and those appoint- 
ed to the force since the passage of the Amendment, as well 
as those who were on probationary service at the time of 
the passage of the Amendment, are to continue their serv- 
ices under the provision of the new pension plan.” 

From this decree the defendants appeal assigning three 
errors. Plaintiffs as appellees, in their brief, discuss a 
number of propositions, however, they ask that the judg- 
ment of the trial court be affirmed. 

This court has repeatedly said: “It is a rule of universal 
application in appellate proceedings that the examination 
of the reviewing court, whether on appeal or writ of error, 
will be confined to the questions determined by the trial 
court.” Central Nebraska Public Power & Irrigation Dis- 
trict v. Walston, 140 Neb. 190, 299 N. W. 609. This rule ap- 
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plies to appeals under the declaratory judgment act. Comp. 
St. 1929, sec. 20-21,146; 16 Am. Jur. 342; Borchard, De- 
claratory Judgments, 253. 

What questions were determined by the trial] court in its 
declaratory judgment? In the first paragraph of the judg- 
ment the trial] court declared that pensions are not gratu- 
ities ; that their purpose is to promote efficiency and encour- 
age continuity of service; that pensions are a part of the 
stipulated compensation, and an integral portion of the 
contemplated compensation set forth in the contract of em- 
ployment between the city and members of the police de- 
partment, and that the right to the pension becomes a vest- 
ed one upon acceptance of employment. 

The finding in the second paragraph is that the plaintiffs 
and all others similarly situated, having entered the em- 
ployment of the city before the enactment of “the new pen- 
sion plan” (Ordinance 15036) are not subject to its provi- 
sions but are entitled to continue their service and to re- 
ceive the benefits of the pensions provided in the “‘old plan” 
(charter provision adopted from chapter 14, art. 6, supra). 
The trial court further found that those appointed to the 
service since the passage of the ‘‘aamendment” (Ordinance 
15086) and those on probationary service are subject to the 
pension provisions of the new plan (Ordinance 15036). This 
finding necessarily presupposes a finding by the trial court 
that the charter provisions adopted from chapter 14, art. 6, 
have been amended and that the amendment is constitution- 
al, valid and in full force and effect. The finding is that the 
amendment does not apply to these plaintiffs, and others 
similarly situated, who entered the employment of the city 
as policemen and had passed their probationary service be- 
fore the effective date of the charter amendment. 

The defendants here assign as errors relied upon that the 
trial court erred: “(1) * * * in holding that plaintiffs ob- 
tained vested rights in the pension provisions of the law ex- 
isting at the date of their employment; (2) * * * in holding 
that plaintiffs, through their contract of employment, had 
obtained pension rights of which they never could be divest- 
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ed, even prior to their fulfillment of all the necessary re- 
quirements for retirement; (3) * * * in holding that all 
those who entered the employ of the city of Omaha. as police 
officers prior to the enactment of the new pension plan were 
not subject to the provisions of this new law.” 

These ‘assignments of error present the matters which 
we are called upon to decide. 

We have heretofore set out that plaintiffs alleged they 
entered the service with the agreement that the pension as 
provided at the time was a part of their compensation and 
that they “permitted” the defendants to withhold from 
their salaries the sum of one dollar each month to assist in 
the creation of the pension fund; and that “thereby there 
was created * * * a contract.” There was no evidence of 
any such agreement having been made. The charter pro- 
vision as it existed prior to the amendment provided for 
payment to the treasurer of moneys from various sources 
“to constitute a police relief and pension fund, viz.: * * * 
sixth. A sum not to exceed one dollar of the monthly pay, 
salary or compensation of each member of the police de- 
partment, which sum shall be deducted monthly by the 
comptroller from the pay, salary or compensation of each 
and every member of the police department, and the comp- 
troller is hereby authorized, empowered and directed to de- 
duct the sum as aforesaid and forthwith to pay the same to 
the treasurer of the said police relief and pension fund.” 
Comp. St. 1929, sec. 14-610. The provisions of this act do 
not support the construction that the members. “permitted” 
the deduction of sums from their pay. The deduction, by 
the clear provisions of the act, is mandatorily made before 
_ their salary is paid. 

A provision of the charter, prior to the 1942 amendment, 
was “Whenever any person * * * shall have been duly ap- 
pointed or selected and sworn and has served for twenty 
years or more, in the aggregate, as a member, * * * of the 
regularly constituted police department * * * being of the 
age of fifty years, or over, such person shall have the abso- 
lute right and be entitled * * * to retire from active service 
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on such police force, and shall be allowed a pension equal to 
half his salary at the time of retirement * * * .” Comp. St. 
1929, sec. 14-613. Under this provision the “absolute right” 
“to retire” and “be allowed a pension” does not arise when 
the member is “‘appointed or selected and sworn’ but when- 
ever the member has served 20 years or more and has be- 
come 50 years, or over, of age. Clearly until those condi- 
tions are met the “right” is not “absolute.” 

The two propositions just above discussed and the con- 
tentions of the plaintiffs, to the extent accepted by the trial 
court in its declaratory judgment, have been before the 
courts of the country repeatedly. For reasons stated in the 
opinions, the holdings have been against the position taken 
by the plaintiffs here. The decisions fully sustain the fol- 
lowing propositions. We have been cited to no authorities 
upon which a contrary holding could be based. 

The existence of legislation making pension and retire- 
ment provisions for members of a police department and 
the acceptance or retention of employment as a member of 
a police department does not establish a contract, between 
the member and the city, that such members will there- 
after be granted the retirement and pension benefits pro- 
_vided in such legislation. 

The right of the legislative body to amend the pension 
law is not affected by the fact that a given sum was re- 
quired by law to be deducted and was deducted each month 
from the police officer’s pay by the disbursing officer and 
paid into a pension fund; such a provision in legal effect 
says that the officer shall receive each month the net amount 
payable to him. 

Until the particular event happens upon which the pen- — 
sion is to be paid there is no vested right in the police officer 
to such payments. 

The legislative change amending the pension provisions, 
previous to the happening of one or more of the conditions 
mentioned in the act, impairs no absolute right of property 
in the police officer. 40 Am. Jur. 981; 43 C. J. 818; 16 C. 
J. 8. 754; 1 Dillon, Municipal Corporations (5th ed.) 754; 
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Pennie v. Reis, 182 U. S. 464, 10 S. Ct. 149; Dodge v. Board 
of Education, 302 U. S. 74, 58 S. Ct. 98; Lage v. City of 
Marshalltown, 212 Ia. 58, 235 N. W. 761; Talbott v. Inde- 
pendent School District, 230 Ia. 949, 299 N. W. 556; State v. 
Board of Trustees, 121 Wis. 44, 98 N. W. 954; State v. 
Gantter, 240 Wis. 548, 4 N. W. 2d 153; Johnson v. State 
Employees’ Retirement Assn., 208 Minn. 111, 292 N. W. 
767; Salley v. Firemen’s & Policemen’s Pension Fund Com- 
misston, 124 N. J. Law 79, 11 Atl. 2d 244; Bader v. Crone, 
116 N. J. Law .329, 184 Atl. 346; Hughes v. Traeger, 264 
Ill. 612, 106 N. E. 431; Kern v. State, 212 Ind. 611, 10 N. 
EK. 2d 915; Dodge v. Board of Education, 364 Ill. 547, 5 
N. E. 2d 84; Jordan v. Retirement Board, 35 Cal. App. 2d 
653, 96 Pac. 2d 973; State v. Board of Education, 155 Kan. 
754, 129 Pac. 2d 265; Sweesy v. Los Angeles County Peace 
Officers’ Retirement Board, 17 Cal. 2d 356, 110 Pac. 2d 37; 
Butterworth v. Boyd, 12 Cal. 2d 140, 82 Pac. 2d 434, 126 A. 
L. R. 838; Friel v. McAdoo, 101 App. Div. 155, 91 N. Y. 
Supp. 454; City of Birmingham v. Penuel, 242 Ala. 167, 5 
So. 2d 723; State v. City of Tampa, 119 Fla. 556, 159 So. 
292; Miller v. Price, 282 Ky. 611, 1389 S. W. 2d 450; City of 
Dallas v. Trammell, 129 Tex. 150, 101 S. W. 2d 1009; Board 
of Education v. City of Louisville, 288 Ky. 656, 157 S. W. 
2d 337; Arnold v. Browning, 294 Ky. 164, 171 S. W. 2d 239; 
MacLeod v, Fernandez, 101 Fed. 2d 20. See Annotations, 
54 A. L. R. 945; 98 A. L. R. 506; 112 A. L. R. 1010; 187 A. 
L. R. 252. 

The authorities cited by the plaintiffs do not support their 
position on the issues here presented. Plaintiffs cite 19 R. 
C. L. 726 and 43 C. J. 818. These citations go to the consti- 
tutional validity of a pension act. That question is not pre- 
sented here. Plaintiffs cite the statement found in Ham- 
mond v. City of Fulton, 220 N. Y. 337, 115 N. E. 998, to the 
effect that there was read into the contract of employment 
of “a. call fireman” the provision of the statute providing 
for payment of certain sums to him if injured or his repre- 
sentatives in case of death. The question there presented 
was whether or not the widow of a deceased call fireman 
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had a valid claim against the city under the law as it exist- 
ed when her husband was killed. The power of the law- 
making body to change the act before the injury and death 
of the fireman was not involved nor decided. 

Plaintiffs cite the statement found in Schieffelin v. Berry, 
127 Misc. 178, 215 N. Y. Supp. 341, that “The granting of 
a pension or retirement allowance is sustainable only on 
the ground that it is deferred compensation.”’ The question 
presented and decided in that case was whether or not the 
municipal assembly had the power to amend a state statute 
relating to retirement allowances. Just why the quoted 
sentence appears in the opinion is not clear. Similar state- 
ments in the authorities cited by plaintiffs appear to be in- 
tended to show why a constitutional barrier to the payment 
of public funds for private purposes does not apply to pen- 
sions. In any event the quoted sentence does not go to the 
questions here presented. The same may be said as to the 
quote from People v. Abbott, 274 Ill. 380, 1138 N. E. 696, 
that pensions are “in effect, pay withheld to induce long- 
continued and faithful service, * * * . Such pensions gen- 
erally are not considered donations or gratuities.” The 
quote is taken from 1 Dillon, Municipal Corporations (5th 
ed.) 750, sec. 430, and is a part of a statement dealing with 
the constitutionality of statutes granting pensions. That 
constitutional question was an issue in the cited case. It is 
not an issue in this appeal. The same situation existed in 
Hayes v. Mayor & Council of City of Hoboken, 93 N. J. Law 
432, 108 Atl. 868, where a statute granting a pension was 
attacked on the ground that it was unconstitutional as vio- 
lative of a provision prohibiting a city from giving any 
money to any individual. The court, holding against the 
contention, said: “The moneys paid for pensions are a part 
of the compensation to be paid for the services rendered by 
members of the force, and are an inducing cause to their 
enlistments.” 

The same situation applies to the quotation from O’Dea 
vy. Cook, 176 Cal. 659, 169 Pac. 366. There a member of the 
police force was injured in line of duty in 1912. He died 
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as a result of his injuries in 1915. At the time of the mem- 
ber’s injury, the law provided a pension for his widow. In 
1913, and while the member was living, the law was amend- 
ed to provide for a pension if death occurred within a year 
from the date of the injury. The court stated that if a pen- 
sion were a gratuity it would be void under the Constitu- 
tion but that “where, as here, services are rendered under 
such a pension statute, the pension provisions become a 
part of the contemplated compensation for those services 
and so in a sense a part of the contract of employment it- 
self.” 

Plaintiffs next cite the statement found in Aitken v. 
Roche, 48 Cal. App. 7538, 192 Pac. 464, that “the right to 
pension is a vested one, and that it enters into the contract 
of employment when a man enters the police department.” 
(Emphasis supplied.) The case of O’Dea v. Cook, supra, is 
cited. Subsequently in the opinion it is said: “In the O’Dea 
case it was held that the right to a pension entered into the 
contract of the employment of a policeman” and “Since, 
under the O’Dea case, the right to participate in the pension 
fund enters into the contract of employment * * * .” The 
issue decided in the O’Dea case was that the amendment of 
1918 had a prospective and not a retrospective effect and 
hence, so far as the widow’s claim was concerned, the act 
as it existed at the time of the injury, controlled. We do 
not find anything in the opinion holding that the right to 
the pension was a “vested one’ nor that the right entered 
into the contract of employment “when a man enters the 
police department.” Tihese questions were not presented. 
The opinion itself negatives any such conclusions. The 
court there says: “Cases are abundant, many of them are 
cited by appellants, where pensions are predicated merely 
upon the death occurring during the period of service. As 
death, and death only, by the terms of these statutes fixes 
the right to a pension, a repeal before death operates to de- 
stroy the pension right.’”’ The court further said that the 
widow had “no vested right in the pension until the death” 
of her husband. The “when a man enters the police depart- 
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ment” has no sustaining language in the O’Dea opinion. If 
“a, repeal before death operates to destroy the pension 
right” then it seems clear that the right to a pension, would 
not become a “‘vested one” before death in the sense that it 
was not subject to subsequent amendment or repeal of the 
authorizing law. It may be suggested here that if in a case 
where “death, and death only * * * fixes the right to a pen- 
sion, a repeal before death operates to destroy the pension 
right” then in a case where 20 years or more of service and 
50 years or over of age fix the right to a pension (Comp. 
St. 1929, sec. 14-613) that an amendment of those provisions 
before those conditions are met “operates to destroy the _ 
pension right” under the act as it existed prior to the amend- 
ment. ; 

We return now to Aitken v.. Roche, swpra.. In that case 
the petitioner had been retired when the pay of a patrolman 
was $102 a month. Subsequently the pay was increased to 
$140 a month. The petitioner sought to have his pension 
based upon the higher pay rate and accordingly increased. 
For reasons stated in the opinion the court held that he was 
entitled to a pension based upon the pay of a patrolman 
when the installments “successively become due.” The rea- 
soning of the court might sustain a conclusion that the peti- 
tioner had a vested right in a pension, but not in one for a 
fixed amount. It might also sustain a conclusion that, if a 
pension could be increased for the reasons stated in the 
opinion, if the voters saw fit to do so, they could also de- 
crease the amount of the pension. Such is the holding in 
the later case of Casserly v. City of Oakland, 6 Cal. 2d 64, 
56 Pac. 2d 237. 

Plaintiffs also cite the statement found in Dryden v. 
Board of Pension Commissioners, 6 Cal. 2d 575, 51 Pac. 2d 
177, that “It has been clearly held that the pension provi- 
sions of the city charter are an integral portion of the con- 
templated compensation set forth in the contract of em- 
ployment between the city and a member of the police de- 
partment, and are an indispensable part of that contract, and 
that the right to a pension becomes a vested one upon ac- 
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ceptance of employment by an applicant. (Emphasis sup- 
plied.) This opinion was later adopted by the supreme 
court of California in Dryden v. Board of Pension Commis- 
stoners, 6 Cal. 2d 575, 59 Pac. 2d 104. 

The citations of authority given in the opinion do not sup- 
port the language quoted. The O’Dea and Aitken cases 
have been analyzed here. Additional citations are Frenci 
v. Cook, 173 Cal. 126, 160 Pac. 411, and section 183 of the 
city charter. We find nothing in the French case to support. 
the language used. It involved the right of a widow to a 
pension. The questions presented were questions dealing 
with procedure and the powers of the trustees of the pen- 
sion fund to make a judicial determination of facts. The 
only reference in the opinion to vested rights which we find 
is “the widow has a vested right from the date of death of 
her husband” and “The party having a vested right in the 
performance of the act * * * has also the right to have his 
claim as to the facts judicially determined.” The charter 
provision quoted in the Dryden case to sustain the language 
relied upon by the plaintiff is “Whenever any member * * * 
shal] die * * * then an annual pension shall be paid * * * to 
his widow * * * .” The language of the court in the O’Dea 


“case now becomes pertinent to our problem here. ‘‘As death, 


and death only, by the terms of these statutes fixes the right 
to a pension, a repeal before death operates to destroy the 
pension right.” 

In the case of Risley v. Board of Civil Service Commis- 
stoners, 140 Pac. 2d (Cal. App.) 167, the court quoted the 
language of the Dryden case hereinbefore set out, wherein 
the O’Dea and Aitken cases are cited, and said: “We do not 
find this statement controlling in our case because it is 
plainly dictum and the cases cited by the author of the 
opinion, which was not written in but was adopted by the 
Supreme Court, do not support the statement. The cases, 
where the question is before the court, agree that the right 
to a pension is not a part of a contract which, having been 
entered into, cannot constitutionally be altered.” (Em- 
phasis supplied.) 
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In view of the strong reliance placed upon the California 
decisions by the plaintiffs we venture also to quote from 
three of the more recent decisions of that jurisdiction. 

In Jordan v. Retirement Board, supra, the court said: 
“Pension rights do not vest at the time of the enactment of 
the law, but only upon the happening of the contingency or 
event upon which the right thereto accrues and at any time 
before the happening of the contingency upon which the 
right to the pension vests the law granting such right is 
subject to alteration or repeal.” 

In Sweesy v. Los Angeles County Peace Officers’ Retire- 
ment Board, supra, the supreme court clearly recognized 
that the officer’s “pension rights vested at the time he was 
retired from service, that is, upon the happening of the con- 
tingency upon which the pensionable right depended,” cit- 
ing both the O'Dea and Jordan cases as authority ; and fur- 
ther with reference to the widow’s pension (citing the Jor- 
dan case) held it to be “‘an increase of benefits which may be 
taken away before the right vests by the happening of the 
event calling for the fulfillment of the grant” and “as to any 
prospective grantee of the pension it * * * may be taken 
away at any time before it becomes vested in her.” 

In the case of Butterworth v. Boyd, supra, the supreme 
court of the state said: “It is well settled that public em- 
ployees have no vested right in any particular measure of 
compensation or benefits, and that these may be modified or 
reduced by the proper statutory authority.” 

We are unable to accept the California cases cited by the 
plaintiffs as authority for the propositions advanced in the 
quotations. 

Plaintiffs further cite Stevens v. Minneapolis Fire De- 
partment Relief Assn., 124 Minn. 381, 145 N. W. 35. There 
the question was whether or not the pensions, payable from 
the pension fund of the association, were a gratuity. The 
court held that because of payments made by the member 
into the fund he had vested “in him substantial rights of 
which he cannot be deprived except by due process of law” 
that his rights were analogous to those “possessed by mem- 
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bers of mutual benefit societies” and that the pension was 
not a gratuity. The issue there determined is not presented 
in the instant case. 

Plaintiffs cite the language in State v. City of Minneapo- 
lis, 174 Minn. 594, 219 N. W. 924, as to when pensions are 
not gratuities. There the question was whether or not the 
injured laborer was an employee of the city during the time 
that he was receiving compensation. The court stated rules 
as to when a pension was a gratuity and when it was not 
and found that to grant a pension would be a gratuity for 
the period covered by a part of the claim. The decision is 
not of assistance here. 

Plaintiffs also rely upon three statements found in State 
v. Love, 89 Neb. 149, 181 N. W. 196, to the effect that a fire- 
man’s pension is not a gratuity, that it may be classified as 
compensation for services rendered and that it forms an in- 
ducement to enter and remain in the service and “in a sense 
is part of the compensation paid for those services.” These 
statements were made in deciding the questions presented 
by a constitutional attack upon the act, similar to that pre- 
sented in other cases cited by the plaintiffs. The statements 
do not go to the questions presented in the instant case. It 
is to be noted however that this court, in the course of the 
opinion, said, “Of course, the fireman must * * * have re- 
tired while the law was in force * * * ,” the relator “earned 
a right to his pension under that act so long as it shall re- 
main in force” and “the legislature may transform that du- 
ty (moral obligation to its injured firemen) into a legal ob- 
ligation * * * and, so long as the law is not repealed, that ob- 
ligation will be enforced by the courts.” 

The syllabus, which was prepared by the writer of the 
opinion, says: “A fireman entitled to a service pension * * * 
may only receive the pension provided by law at the time of 
his retirement.” These statements negative any contention 
that this court determined that a fireman had vested con- 
tractual rights that could not be modified or taken away by 
amendment or repeal of the law prior to “the time of his re- 
tirement.” See the discussion of State v. Love, supra, in 
Lage v. City of Marshalltown, supra. 
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Finally plaintiffs cite statements from Allen v. City of 
Omaha, 136 Neb. 620, 286 N. W. 916, that “while it is true 
that a policeman’s pension is classified as a part of his com- 
pensation and not a gratuity, and for which a city is ulti- 
mately liable * * * ” and ‘“‘the moneys in the (police relief 
and pension) fund do not belong to the city * * * but are 
* * * held * * * in trust, for the benefit and protection of 
those who under the terms of the act may become claimants 
against such fund.” It is obvious that this case did not de- 
cide any of the issues here presented. 

For the reasons stated herein it is held that the pension 
rights of these plaintiffs are to be determined by the charter 
provisions of the defendant city which became effective at 
midnight June 30, 1942. The judgment of the district court 
is reversed and the cause remanded with directions to enter 
a declaratory judgment in accord with this opinion. 
REVERSED, WITH DIRECTIONS. 
PAINE, J., dissents. . 


JOHN MCCULLOUGH, BY JOHN W. MCCULLOUGH, HIS FATHER 
AND NEXT FRIEND, APPELLEE, V. OMAHA COLISEUM 
CORPORATION, APPELLANT. 

12 N. W. 2d 639 


FILED JANUARY 7, 1944. No. 31681. 


1. Appeal and Error. It is sufficient, in assigning the grounds for 
a motion for a new trial, to assign the same in the language of 
the statute and without further or other particularity. 

The defendant properly raised the assignment of error 
to be submitted to this court in conformity with section 20-1142, 
Comp. St. 1929. 

3. Theaters and Shows. An operator of a place of public amuse- 
ment is not an insurer of the safety of his patrons, but he owes 
them that duty which, under the particular circumstances, is or- 
dinary and reasonable care for their safety. 

The duty resting on such operator requires him to 

warn his patrons of any dangers known to him, or which he 

should know in the exercise of reasonable care, and not known 
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to his patrons, unless such dangers are observable to them in 

the exercise of reasonable care for their own safety. 

One who participates in ice skating in a public skat- 
ing rink assumes the necessary and obvious risks incidental to 
the recreation. 

6. Negligence. Negligence is the failure to do that which an ordi- 
narily prudent person would do, or the doing of that which an 
ordinarily prudent person would not do, under the same circum- 
stances. 


Negligence may not be proved by guess, surmise, spec- 
ulation or conjecture. 

8. Appeal and Error. While the findings of fact by a trial judge, 
when a jury is waived, have the same force and effect as a jury’s 
verdict, the judgment will be set aside, on appeal, when it is 
clearly wrong. 


APPEAL from the district court for Douglas county: JAMES 
M. FITZGERALD, JUDGE. Reversed and dismissed. 


Kennedy, Holland, DeLacy*& Svoboda and Edwin Cas- 
sem, for appellant. 


Gordon Diesing, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

This is a law action. Plaintiff charged defendant with 
negligence in the maintenance, and in keeping in an unsafe 
condition the ice surface, of an ice skating rink, and in fail- 
ing to limit the number of skaters thereon to a reasonable 
and safe number. Jury was waived, trial had to the court, 
and judgment rendered in favor of the plaintiff in the 
amount of $600. From this judgment and overruling of the 
motion for a new trial the defendant appeals. 

Plaintiff's amended petition alleged, in substance, that 
plaintiff was injured while skating on rough, rutty and dan- 
gerous ice, where several inches of ice shavings had ac- 
cumulated, covering the ruts so that they were not visible 
to his sight; that the defendant was negligent in permitting 
the rink to become congested by an immense throng of skat- 
ers in close proximity to each other, creating a dangerous 
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condition; that defendant failed to scrape or clean the sur- 
face of the ice from the time the rink opened on the night in 
question until the accident occurred; that defendant should 
have used, but failed to use, a steam and sprinkler machine 
to fill up, smooth over and refreeze the ruts in the ice at reg- 
ular periods on the night of the accident; permitted the ice 
to become badly cut up and failed to have an adequate num- 
ber of guards on hand, to limit the skaters to a reasonable 
number ; that the plaintiff, a paid customer, fell face down- 
ward, with his hands extended, and a skater behind him 
skated over plaintiff’s left hand, causing severe and per- 
manent injury. 

Defendant’s answer alleged that the ice skating rink was 
of modern construction ; that the plaintiff fell while making 
a turn, and the fall was due to his own negligence and lack 
of skill; further alleged that the injury was not proximate- 
ly caused by the defendant but by a friend of plaintiff; that 
the plaintiff entered the rink and in doing so assumed the 
risks inherent in such sport. The answer contained a gen- 
eral denial, and the reply was a general denial. 

The plaintiff and a friend, Donald Yechout, both about 16 
years of age, on New Year’s Eve, December 31, 1941, pro- 
ceeded to Ak-Sar-Ben Coliseum in Omaha, to skate. Plain- 
tiff was a good skater, with five or six years’ experience, 
and had skated at the coliseum during its open sessions to 
the public from about November to March of each year for 
the past three or four years. He had received for Christ- 
mas a new pair of hard-toed hockey skates which he had 
used once previously. The two boys started to skate shortly 
after 8 o’clock; the surface of the ice was smooth and in 
first-class condition. At intervals they took time out for re- 
freshments. During the course of the evening the crowd 
multiplied until there were 1,200 to:1,500 people skating, as 
estimated by plaintiff’s witnesses, and 300 or 400 specta- 
tors. The evidence of the defendant in this respect showed 
308 paid admissions and not to exceed 14 or 15 spectators. 
The number of season-ticket purchasers skating was not 
given. 
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During the course of two hours of skating, the skaters 
cut the ice, causing ruts on the surface over the rink gener- 
ally. Plaintiff’s witnesses testified that the ice shavings, so 
accumulated, were as deep as six inches, more generally at 
the edges and at the ends of the rink, and on occasions cov- 
ered the toes of their skating shoes. The plaintiff at the 
time of the accident was attempting to negotiate a turn, had 
it about three-fourths completed, and was skating in a 
straight line at the time he fell. He testified that when he 
fell he did not see any ruts for the reason that the surface 
of the ice was covered with ice shavings, and as he proceed- 
ed around the turn and when about eight feet therefrom he 
fell; his “foot stuck. It hit something. * * * It felt like it 
went down and sunk into the ice when I fell;” that he ex- 
tended his hands to break the fall, and his hands went out 
on the ice. Frank Berigan, a friend, who was skating be- 
hind him, skated over his left hand causing injury to the 
third and fourth fingers. Berigan proceeded to a distance 
of about six feet and stopped. Yechout was at plaintiif’s 
right two or three feet and proceeded the same distance 
after plaintiff fell. Plaintiff testified that he did not see 
anything that his skate caught on because ‘‘there were shav- 
ings on the ice,” and all he knew was that his foot went 
down and he fell. Yechout testified that he did not go back 
to examine the place where plaintiff fell, did not see any- 
thing in the ice with which plaintiff's foot came in contact 
and which caused him to fall; that any idea he might have 
on the subject was from a general inference of the condition 
of the ice. Berigan testified that right after the accident 
he saw no ruts or cuts at the place where the plaintiff fell; 
that the ice shavings had covered up any ruts, and he did 
not know what caused the plaintiff to fall. 

There is further testimony that from 45 minutes to an 
hour prior to the accident, due to the continuous skating, 
ice shavings, causing snow to accumulate, made the ice 
rough, cut it, and the ruts were covered by shavings to such 
an extent that snowballs could be made out of the accumu- | 
lated ice shavings. The skating was carried on normally; 
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the crowd was apparently well-behaved, and there were 
guards on the ice. There is no evidence that the plaintiff, 
at the time he fell, was jostled, or that any skater had 
pushed or touched him. There is evidence of a guard, whose 
duty it was to keep the ice in condition and to watch the 
conduct of the skaters. This guard testified, in substance, 
that there was no occasion to fill in the ruts or cuts, because 
the condition of the ice was such that it was not required. 

At the close of plaintiff’s evidence, defendant moved for 
dismissal of plaintiff’s petition, which was overruled. 

The manager of the rink testified for defendant to the 
construction and the method of freezing and caring for the 
ice. This evidence discloses that the rink was a modern ar- 
tificial ice rink, with reduced hazards, both of surface and 
inequalities and underlying water, and that for skating a 
resilient, nonbrittle ice is desired; that this is a matter of 
ice temperatures, and ice shavings did not accumulate more 
than a quarter of an inch; that engineers were kept on the 
job constantly and made an hourly report. 

Plaintiff adduced testimony that ice hockey games are 
played on this rink, and at the end of each playing period 
the ice is swept and a steam and sprinkler machine is used 
to smooth over and freeze the ruts in the ice; that on the 
night in question, when the skating session had been ex- 
tended to 12:30 a. m., the defendant had not cared for or 
prepared the ice in such manner; that after the accident 
the rink was cleared and the process of rehabilitating the 
ice for the benefit of the skaters was carried on; that four 
truck loads of ice shavings were removed from the rink. 
In ice hockey games, it is true, the snow is removed between 
quarters, to speed the puck, and it is removed between pub- 
lic skating sessions of about two and a half hours’ duration 
as a necessary preliminary to respraying the ice for the 
next skating session. The foregoing constitutes the mate- 
rial evidence. 

The defendant assigns as error that the district court 
erred in finding that the accident was the result of negli- 
gence on the part of the defendant, rather than risk assumed 
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by the plaintiff. The plaintiff contends that this assign- 
ment of error cannot be argued before this court, for the 
reason that it was not called to the attention of the trial 
court in defendant’s motion for a new trial; citing Drainage 
District v. Dawson County Irrigation Co., 140 Neb. 866, 2 
N. W. 2d 321, wherein it was held: © 

“Where a jury is waived in a law action, the case is tried 
to the court, and the final judgment rests upon findings by 
the court, in order that errors of law occurring at the trial 
may be considered by this court, the district court’s atten- 
tion must have been called to them by a motion for a new 
trial.” Other cases holding to the same effect are cited. 

An examination of the motion for a new trial discloses 
that it was in the form required by section 20-1142, Comp. 
St. 1929. Among the assignments of error are one attack- 
ing the sufficiency of the evidence and another that the judg- 
ment is contrary to law. 

Section 20-1144, Comp. St. 1929, provides in part: “It 
shall be sufficient, however, in assigning the grounds of the 
motion to assign the same in the language of the statute 
and without further or other particularity.” 

We deem the procedure followed by the defendant in rais- 
ing the assignments of error, in view of the statute cited, 
sufficient to permit the presentation of the alleged error to 
this court. 

The most recent case in this state, defining the duty of 
an operator of a place of public amusement, is Tite v..Oma- 
ha Coliseum Corporation, ante, p. 22, 12 N. W. 2d 90, where- 
in we held: 

“An operator of a place of public amusement is not an in- 
surer of the safety of his patrons, but he owes them that 
duty which under the particular circumstances is ordinary 
and reasonable care for their safety. 

“The duty resting on such operator requires him to warn 
his patrons of any dangers known to him, or which he 
should know in the exercise of reasonable care, and not 
known to his patrons, unless such dangers are observable 
to them in the exercise of reasonable care for their own 
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safety.” Citing on page 3 of the opinion the following au- 
thorities; Shearman and Redfield, Negligence (Rev. ed.), 
sec. 779; 2 Restatement, Torts, sec. 343; 38 Am. Jur. 754, 
sec. 96; Welsh v. Jefferson County Agricultural Society, 121 
Neb. 166, 236 N. W. 331; Emery v. Midwest Amusement & 
Realty Co., 125 Neb. 54, 248 N. W. 804; James v. Rhode 
Island Auditorium, Inc., 60 R. I. 405, 199 Atl. 293; Ivory v. 
Cincinnati Baseball Club Co., 62 Ohio App. 514, 24 N. E. 
2d 837; Danielson v. Reeves, 211 Minn. 491, 1 N. W. 2d 
597; Hudson v. Kansas City Baseball Club, Inc., 349 Mo. 
1215, 1648S. W. 2d 318, 142 A. L. R. 858; Lemoine v. Spring- 
field Hockey Assn., Inc., 307 Mass. 102, 29 N. E. 2d 716; 
Shanney v. Boston Madison Square Garden Corporation, 
296 Mass. 168, 5 N. E. 2d 1; Waddel’s Admr. v. Brashear, 
257 Ky. 390, 78 S. W. 2d 31, 98 A. L. R. 553. 

The plaintiff, participating in the sport of skating on de- 
fendant’s rink, assumed the ordinary risks of that sport, 
which includes inequalities of surface, which can reasonably 
be. anticipated. , 

In the case of Welo v. Union News Co., 263 App. Div. 
328, 32 N. Y. Supp. 2d 943, the court, in speaking of the 
plaintiff as an inexperienced skater, stated: ‘“While plaintiff 
would possibly have assumed the risk of injury from falling 
on minor imperfections in the ice, especially when their 
presence was known to her (Shields v. Van Kelton Amuse- 
ment Corporation, 228 N. Y. 396), she did not assume the 
risk incidental to a dangerous structural] condition in a 
place where she was an invitee.’”’ The Welo case shows that 
even an inexperienced skater assumes the risk of injury by 
falling on minor imperfections in the ice when their pres- 
ence is known. 

In Blizzard v. Fitzsimmons, 193 Miss. 484, 10 So. 2d 348, 
the court held: “One who participates in diversion afforded 
by amusement or recreational device ‘assumes the risks’ of 
and the dangers that inhere in it so far as they are obvious 
and necessary.” 

We conclude that, where an experienced skater partici- 
pates in skating in a public skating rink, such skater as- 
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sumes the necessary and obvious risks incidental to the rec- 
reation. 

The plaintiff, in order to recover, must prove by a pre- 
ponderance of the evidence negligence on the part of the 
defendant, as pleaded in his petition. The evidence ad- 
duced shows that at the time plaintiff started to skate the 
surface of the ice was smooth and in first-class condition. 
He skated for a period of approximately two hours and ob- 
served the gradual wearing and cutting of the ice by skates. 
The ice shavings, alleged to have accumulated, were not 
dangerous except that they concealed the alleged defects in 
the ice. None of the plaintiff’s witnesses observed any de- 
fect in the ice at the place where the plaintiff fell, because 
the ice was covered with snow. There was an assumption 
on the part of the plaintiff’s witnesses that there were cuts 
because, for an hour or such a matter, they had observed 
the ruts being made in the ice by the skaters. The plaintiff 
did not testify as to what made him fall; nor did he know. 

Negligence is the failure to do that which an ordinarily 
prudent person would do, or the doing of that which an or- 
dinarily prudent person would not do under the same cir- 
cumstances. To hold that, under the evidence and the cir- 
cumstances, and the respective duties of the parties in the 
instant case, plaintiff has proved negligence by a prepon- 
derance of the evidence would cause us to travel on guess or 
conjecture, or to surmise or speculate as to the proximate 
cause of the plaintiff’s injury. Negligence cannot be proved 
by speculation or conjecture. 

We take cognizance of the legal proposition that when a 
jury is waived and the case is tried to the court the findings 
of fact by the trial judge shall have the same force and ef- 
fect as a jury’s verdict and will not be set aside, on appeal, 
unless clearly wrong. We conclude that the judgment of 
the trial court in the instant case is clearly wrong for the 
reasons given. The judgment is reversed and the cause dis- 
missed. 

REVERSED AND DISMISSED. 
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Morris ZEVIN, APPELLANT, V. SCHOOL DISTRICT NO. 11 OF 
THE VILLAGE OF COZAD, APPELLEE. 
12 N. W. 2d 634 


FILED JANUARY 7, 1944. No. 31683. 


1. Schools and School Districts. A school district has no authority 
to enter into a contract of employment with a teacher who is to 
teach in its public school unless he has a Nebraska teacher’s 
certificate registered in the office of the county superintendent 
of the county in which he is contracting to teach. 

A school district, cannot ratify a void contract entered 

into by its officers when the prerequisite essential conditions to 

the making of a valid contract at its inception are not present. 


APPEAL from the district court for Dawson county: ISAAC 
J. NISLEY, JUDGE. Affirmed. 


Dryden & Jensen and Maz Marshall, for appellant. 
R. EF’. Bannister, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


WENKE, J. 

This action was commenced in the district court for Daw- 
son county by Morris Zevin, as plaintiff, against School Dis- 
trict No. 11 of the village of Cozad, as defendant, to recover 
the balance of salary claimed due by reason of a contract of 
employment to teach in the public schools of Cozad for the 
school year of 1942-1943. From an order sustaining a de- 
murrer and dismissing his action, plaintiff has appealed. 

For the purpose of this opinion plaintiff will be referred 
to as appellant and the defendant school district as appellee. 

Appellant’s amended petition alleges that he was a quali- 
fied teacher, having a teacher’s certificate issued to him by 
the state of New Jersey. That on November 20, 1942, he 
entered into an oral agreement with appellee to teach in its 
public schools for the balance of the 1942-1943 term at the 
rate of $1,400 per year. That appellee knew appellant did 
not have a teacher’s certificate issued to him by the state of 
Nebraska at the time the contract of employment was en- 
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tered into, but requested him to obtain one. This is evi- 
denced by the letter of November 25, 1942, signed by the 
superintendent, stating the contract of employment and 
further containing the following: “Mr. Zevin must comply 
with the Nebraska School Laws and. have his certificate is- 
sued by the State of Nebraska before he can be legally hired 
and paid.” Pursuant to this agreement he commenced teach- 
ing. He then made application therefor and on November 
27, 1942, a schoolteacher’s certificate was issued to him but 
was lost in the mails and a substitute copy was issued but 
never filed in the office of the county superintendent of 
Dawson county. On December 17, 1942, he was notified of 
his dismissal as of December 18, 1942, by a letter from the 
superintendent. This letter stated that a check for his 
month’s work was in the office and suggested that his serv- 
ices were no longer needed because he was not able to main- 
tain discipline. The appellant further alleges that pursu- 
ant to action of the officers of appellee on December 25, 
1942, he was discharged for the reason that he did not have 
proper discipline. Of this action he was orally notified by 
the president of the school board. This action is to recover 
$819 as salary for the balance of the school year 1942-1943. 

The first question presented is whether or not appellant’s 
failure to have a Nebraska teacher’s certificate registered 
in the office of the county superintendent for Dawson coun- 
ty made the contract void. It appears from appellant’s 
amended petition that at the time the contract of employ- 
ment was entered into he had no Nebraska teacher’s cer- 
tificate and that none was ever registered in the superin- 
tendent’s office of Dawsen county. Section 79-1310, Comp. 
St. 1929, provides in part as follows: “Each holder of a 
teacher’s certificate shall before contracting to teach, regis- 
ter the same in the office of the county superintendent of the 
county in which he is contracting to teach. Such registra- 
tion shall be without fee and no certificate to teach nor con- 
tract for a school shall be valid until the certificate is so 
registered.” Section 79-1311, Comp. St. 1929, provides in 
part as follows: “A teacher violating the provisions of this 
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act shall not recover any moneys for services while teaching 
during the time that said contract and certificate are in- 
valid.” (Italics ours.) 

The effect of similar statutes is discussed in 24 R. C. L. 
616, sec. 73: “There are statutes in many jurisdictions pro- 
viding that persons teaching in the public schools must be 
holders of teachers’ certificates and the question has fre- 
quently arisen as to the effect of a contract made by a board 
with a person not so qualified. Such provisions may be 
neither waived nor dispensed with and it has been held 
broadly that the possession of the certificate is a necessary 
prerequisite to appointment or employment and that any 
contract made with a teacher not having such certificate is 
void so as not even to be susceptible of ratification, and that 
a teacher who lacks the required certificate or license can- 
not recover on his contract for services rendered thereun- 
der, because the right of a public officer to the compensation 
of his office is incident to and dependent upon his right and 
title to the office.” See, also, Richards v. Richardson, 168 
S. W. (Tex. Civ. App.) 50; School District v. Kirby, 27 
Colo. App. 300, 149 Pac. 260; McCloskey v. School District, 
184 Mich. 235, 96 N. W. 18; Bryan v. Fractional School Dis- 
trict, 111 Mich. 67, 69 N. W. 74; O’Connor v. Francis, 42 
App. Div. 375, 59 N. Y. Supp. 28; Butler v. Haines, 79 Ind. 
575; Jenness v. School District, 12 Gil. (Minn.) 337. 

The powers of the officers of the appellee are limited and 
can only be exercised as the statute provides. The appel- 
lant is legally charged with notice of the extent of such 
power and the manner in which it must be exercised. Ap- 
pellant did not have a Nebraska teacher’s certificate at the 
time he contracted with the appellee nor was such teacher’s 
certificate ever registered in the office of the county super- 
intendent of Dawson county. Therefore, under the express 
provisions of these statutes, the appellant was not qualified 
to enter into a contract with the appellee nor was the appel- 
lee, through its board, authorized to enter into a contract 
with the appellant and as provided in the statute such con- 
tract shall not be valid nor shall any recovery be had there- 
on. 
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Nor could there be a subsequent ratification thereof for 
the statutory requirements were never met and the certifi- 
cate was never valid. As stated in Markey v. School Dis- 
trict, 58 Neb. 479, 78 N. W. 932: “The contract being void 
for want of authority to make the same, it was incapable of 
ratification by the school district, or the voters thereof, only 
upon the observance of the conditions essential to the mak- 
ing of a valid contract in the first instance.” Since the 
amended petition fails to state facts sufficient to show the 
authorization of a valid contract in the first instance or suf- 
ficient facts subsequent thereto to come within the prerequi- 
site of the essential conditions provided in the statutes to 
permit such contract, a subsequent ratification thereof could 
not be made and therefore the appellant’s amended petition 
did not state a cause of action and the demurrer was prop- 
erly sustained. 

In view of our holding the contract void, other matters 
raised in appellant’s brief are not discussed. 

AFFIRMED. 


EMMA DICKINSON WEEKES, APPELLEE, V. RALPH 
RUMBAUGH, APPELLANT. 
12 N. W. 2d 636 


FILep JANUARY 7, 1944. No. 31631, 


]. Constitutional Law. Every legislative act comes before this court 
surrounded with the presumption of constitutionality and this 
presumption continues until the act under review clearly appears 
to contravene some provision of the Constitution. 

2. Appeal and Error. In order for this court to consider the ques- 
tion of the constitutionality of a statute, it must first be raised 
and placed in issue in the trial court. 

3. Mortgages. Payment of interest is a “partial payment” within 
the provisions of section 20-202, Comp. St. 1929, barring partial 
payments from tolling or extending the ten-year limitation pe- 
riod for mortgage foreclosure. 


APPEAL from the district court for Loup county: ERNEST 
G. KROGER, JUDGE. Reversed and dismissed. 
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A. F. Alder and Munn & Norman, for appellant. 
Julius D. Cronin and B. A. Rose, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and POLK and Nuss, District Judges. 


Nuss, District Judge. 

This action was commenced by appellee on April 11, 1942, 
to foreclose a mortgage executed and delivered on November 
12, 1926, and filed on November 23, 1926. By its terms the 
mortgage was due on November 3, 1929, but interest had 
been paid thereon November 24, 1983, to November 3, 1933. 
The original mortgage was never refiled nor was a copy 
thereof ever filed. On May 15, 1940, the defendant, appel- 
lant here, bought the land in question for value. Since 
. more than ten years elapsed after the maturity of the mort- 
gage debt before the action was brought the defendant 
claimed the action was barred by the statute of limitations, 
specifically section 20-202, Comp. St. 1929. The trial court 
ruled against defendant and he appealed. 

The mortgage was by its terms due on November 3, 1929. 
It was therefore barred on November 3, 1939, and the de- 
fendant below acquired good title, relieved of the lien of the 
mortgage, by his purchase for value on May 15, 1940, unless’ 
the period of limitation was postponed, extended or tolled 
by the payment of interest on November 24, 1933. The de- 
fendant claims that the amendment of 1925 (Laws 1925, ch. 
64) to section 6 of the Code of Civil Procedure, section 20- 
202, Comp. St. 1929, did so bar the mortgage and the lien 
and that he acquired a title therefor free and relieved of the 
said lien. 

The plaintiff on the other hand contends that under the 
decision of this court in Steeves v. Nispel, 182 Neb. 597, 273 
N. W. 50, the amendment of 1925 was invalidated or circum- 
scribed so that the payment of interest tolled the ten-year 
period. There is no allegation that the amendment of 1925 
was or is unconstitutional, nor is it claimed that the Nispel 
case so held. The amendment is therefore presumed to be 
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constitutional. “The basic principle which underlies the en- 
tire field of legal concepts pertaining to the validity of legis- 
lation is that by enactment of legislation, a constitutional 
measure is presumed to be created. In every case where a 
question is raised as to the constitutionality of an act, the 
court employs this doctrine in scrutinizing the terms of the 
law. In a great volume of cases the courts have enunciated 
the fundamental rule that there is a presumption in favor 
of the constitutionality of a legislative enactment.” 11 Am. 
Jur. 776, sec. 128. 

In State v. Adams Express Co., 85 Neb. 25, 122 N. W. 
691, 42 L. R. A. n. s. 396, it is said: “In making the investi- 
gation we start with the presumption that the statute in 
question is a valid and constitutional exercise of legislative 
power. Reagan v. Farmers Loan & Trust Co., 154 U. S. 
362, 395; Hz parte Young, 209 U. 8. 123. The concurring 
opinion of Field, J., in Ruggles v. Illinois, 108 U. S. 526, 
541; State v. Fremont, FH. & M.V.R. Co., 22 Neb. 313; Davis 
v. State, 51 Neb. 301. In the case last cited the rule is well 
stated as follows: ‘Every legislative act comes before this 
court surrounded with the presumption of constitutionality 
and this presumption continues until the act under review 
clearly appears to contravene some provision of the consti- 
tution.’ ” 

The burden of proof of the invalidity of any statute is 
therefore upon the one so claiming. ‘In consequence of the 
general presumption in favor of the validity of acts of the 
legislature and the desires of the courts in resolving all 
doubts in favor of their validity, the rule has become es- 
tablished that courts will not search the constitution for ex- 
press sanction or for reasonable implication to sustain a 
legislative enactment; the successful assailant must be able 
to point out the particular provision that has been violated 
and the ground on which it has been infringed.” 11 Am. 
Jur. 795, sec. 182, and many cases cited. 

The question relative to the constitutionality of the act 
must be presented to the trial court else it cannot be con- 
sidered by this court. Howarth v. Becker, 128 Neb. 580, 
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259 N. W. 505; State ex rel. Sorensen v. Knudtsen, 121 Neb. 
270, 236 N. W. 696; Mergenthaler Linotype Co. v. McNamee, 
125 Neb. 71, 249 N. W. 92. In the first two cases above cited 
this court applied the rule notwithstanding that the person 
claiming the invalidity of the statute was successful in the 
district court. Thus in the case of Howarth v. Becker, su- 
pra, it was said: 

“The appellee contends that the trial court rightfully de- 
nied the application for two reasons, first, that the mora- 
tory act, section 20-21,159, Comp. St. Supp. 1938, is uncon- 
stitutional * * *. 

“We have carefully examined the record in this case and 
we fail to find that the unconstitutionality of section 20- 
21,159, Comp. St. Supp. 1933, was pleaded or presented to 
the trial court for determination. This court has consist- 
ently held that in order for this court to consider the ques- 
tion of the constitutionality of a statute, it must first be 
raised and placed in issue in the trial court. First Trust 
Co. v. Glendale Realty Co., 125 Neb. 283; Bell v. Niemann, 
127 Neb. 762. We therefore hold that the question whether 
the Nebraska moratory act violates the Nebraska Constitu- 
tion is not determinable in this court on this appeal for the 
reason that it was not presented to the district court in this 
case.”’ 

For the foregoing reasons any question relative to the 
constitutionality of the amendment of 1925 cannot be con- 
sidered, and this court must presume, for the purpose of 
this proceeding, that the amendment is valid and constitu- 
tional. 

The question then arises as to the proper consideration to 
be given to the amendment in question. It is entirely clear, 
as established by an overwhelming array of authorities, 
that the cardinal principle of construction or interpretation 
of a statute is to arrive at and give effect to the intention of 
the legislature. 25 R. C. L. 960; City of Lincoln v. Nebras- 
ka Workmen’s Compensation Court, 1838 Neb. 225, 274 N. 
W. 576; Kearney County v. Hapeman, 102 Neb. 550, 167 N. 
W. 792. 
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Since the act in question is clearly remedial it is well to 
call attention to several other pertinent rules, to wit: “In 
construing a remedial statute three things must be consid- 
ered, viz.: The old law, the mischief and the remedy.” Clo- 
ther v. Maher, 15 Neb. 1, 16 N. W. 902. See, also, City of 
Lincoln v. Nebraska Workmen’s Compensation Court, su- 
pra. Further, a remedial statute is to receive a liberal con- 
struction to carry into effect the purposes for which it was 
enacted. City of Lincoln v. Nebraska Workmen's Compen- 
sation Court, supra; State v. Fremont, FE. & M.V.R. Co., 22 
Neb. 313, 35 N. W. 118; Becker & Degen v. Brown, 65 Neb. 
264,91 N. W. 178. And that a statute of doubtful meaning 
should be construed, if reasonably possible, so as to carry 
out the purpose and intention of the legislature, and when 
this purpose is manifest it will prevail over a seeming con- 
flict in the language. City of Lincoln v. Nebraska Work- 
men’s Compensation Court, supra; State v. Ure, 91 Neb. 31, 
185 N. W. 224. 

With these rules in mind we proceed to a discussion of the 
law in question. Prior to the amendment of 1925 (Laws 
1925, ch. 64) to section 6 of the Code of Civi] Procedure, 
that section provided that an action for the recovery of the 
title or possession of lands, tenements or hereditaments, “or 
for the foreclosure of mortgages thereon,” could only be 
brought within ten years after the cause of action shall 
have accrued. Comp. St. 1922, sec. 8507. By construing 
the above section with certain other sections, as this court 
held in Teegarden vy. Burton, 62 Neb. 639, 87 N. W. 337, and 
McLaughlin v. Senne, 78 Neb. 631, 111 N. W. 377, should be 
done, the ten-year period was extended under section 22 of 
the Code (Comp. St. 1922, sec. 8522) by part payment, writ- 
ten acknowledgment of debt or promise to pay. It was like- 
wise postponed by section 7 of the Code (Comp. St. 1922, 
sec. 8518) in favor of any person “under any legal disabil- 
ity ;” under section 17 (Comp. St. 1922, sec. 8519) in favor 
of any person “within the age of twenty-one years, insane 
or imprisoned.” Again, it was tolled by section 20 of the 
Code (Comp. St. 1922, sec. 8520) against any person “‘out of 
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the state, or shall have absconded or concealed himself.” It 
is thus seen that the basic ten-year period provided in sec- 
tion 6 of the Code could be postponed almost indefinitely 
for a variety of reasons, not one of which necessarily ap- 
peared on the face of the record. In the course of time a 
great many old unreleased mortgages accumulated on the 
records and clouded the titles. Since it was possible to ex- 
tend the basic ten-year period in the various ways above 
mentioned an examiner of titles in such case was compelled 
to assume that an old unreleased mortgage had been toiled 
in one of the ways mentioned and was still in effect. 

On the contrary, in the case of mechanics’ liens, every one 
dealing with any land knew that when the period of two 
years had elapsed the lien could be disregarded with im- 
punity and would cast no cloud upon the title. Goodwin v. 
Cunningham, 54 Neb. 11, 74 N. W. 315; Green v. Sanford, 
34 Neb. 363, 51 N. W. 967. Although the two-year period 
for the foreclosure of mechanics’ liens was only one-fifth of 
the basic ten-year period for the foreclosure of mortgages, 
that period had proved entirely satisfactory for many years 
and there has apparently never been any attempt to change 
it. If a definite period of limitation, not subject to exten- 
sion for any reason, was satisfactory and desirable in the 
case of mechanics’ liens, there can be no reason why the 
same or a similar unqualified provision would not be equally 
desirable as to mortgages. 

Evidently with some such thought the legislature in 1925 
amended section 6 of the Code above mentioned by clarify- 
ing when the cause of action should be deemed to accrue. 
It provided that such cause should be assumed to accrue, 
“at the last date of the maturity of the debt or other obliga- 
tion secured thereby, as stated in, or as ascertainable from 
the record of such mortgage * * * .” Later in the amend- 
ment it was provided: “At the expiration of ten years from 
the date the cause of action accrues on any mortgage as is 
herein provided, such mortgage shall be presumed to have 
been paid, and the mortgage and the record thereof shall 
cease to be notice of the mortgage as unpaid and the lien 
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thereof shall then cease absolutely as to subsequent pur- 
chasers and encumbrancers for value; said period of ten 
years shall not be extended by nonresidence, legal disability, 
partial payment, or acknowledgment of debt.” 

Bearing in mind the old law, the mischief and the rem- 
edy, there can be no doubt that the legislature intended by 
the above to fix a definite unconditional period of limitation 

‘which could be extended only as therein provided by a refil- 
ing of the mortgage or a sworn copy thereof. Clearly the 
legislature intended to bar all mortgages where, on the face 
of the record, the cause of action accrued more than ten 
years previously, and that, regardless of anything which 
might formerly have tolled or extended the period. Only 
by making the period completely immune from being ex- 
tended for any reason except as provided in the act would 
the law serve any useful purpose. See 17 Neb. Law Bul- 
letin, 187, 144. This being true the law should be so con- 
strued as to subserve the legislative purpose. The words of 
the act: “shall not be extended by nonresidence, legal dis- 
ability, partial payment, or acknowledgment of debt’ should 
not receive a narrow or strict interpretation, but should be 
broadly and liberally construed to exclude every method or 
manner of tolling the statute, unless the mortgage is refiled 
or a sworn copy thereof filed. 

The beneficial features of this legislation so overwhelm- 
ingly outweigh the trifling inconvenience to holders of mort- 
gages that no reason can be conceived of why the amend- 
ment should be strictly construed. 

As applied to this case the words “partial payment” in 
the act clearly include payments of principal and interest. 
The notes in question provided for the payment of a certain 
amount of money as principal and a certain amount or rate 
of money as interest. The principal and interest together 
at any given time constituted the indebtedness. The pay- 
ment of principal or of interest which does not pay and sat- 
isfy the entire indebtedness is clearly a partial payment 
and, therefore, within the very terms of the law. Conse- 
quently the period of limitations in this case was not ex- 
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tended or tolled by the partial payment of interest and the 
lien of the mortgage was barred. ; 

The case of Steeves v. Nispel, supra, relied on by plain- 
tiff does not sustain her. It merely held that unrecorded 
written extension agreements are not included under any of 
the terms, “Nonresidence, legal disability, partial payment, 
or acknowledgment of debt” in the amendment of 1925, and 
therefore, such written extension agreement will toll the 
ten-year period. It seems to the writer of this opinion that 
the court in that case gave to the amendment of 1925 and 
the terms just quoted altogether too strict and narrow an 
interpretation and application. The writer believes that 
the legislative intent is entirely clear that as against pur- 
chasers and. lienors for value, nothing should toll the ten- 
year period unless the mortgage is refiled or a copy thereof 
filed. However, whether the writer’s criticism is or is not 
valid, the Nispel case goes as far in restricting the opera- 
tion of the amendment as the court is disposed to go. It 
does not justify the additional restriction upon the act 
sought to be imposed herein. While the 1925 amendment 
may not, in specific terms, exclude written promises or ex- 
tension agreements from tolling the period, it does, express- 
ly and specifically, prohibit “partial payments” from so ex- 
tending it. 

It is unnecessary to consider the effect of the 1941 amend- 
ment since the mortgage in question was fully barred many 
months before that amendment was adopted. 

The judgment of the district court is reversed and the ac- 
tion dismissed. 

REVERSED AND DISMISSED. 
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TONY ODDO, APPELLEE, V. FRED F. SHIELDS COMPANY, 
APPELLANT. 
12 N. W. 2d 659 


FILep JANUARY 14, 1944. No. 31648. 


1. Stipulations. Under the provision of section 7-107, Comp. St. 
1929, a client is bound by the oral agreements of his attorney 
made out of court, when the same are established by the testi- 
mony of the attorney making the same. 

The only competent proof to establish an agreement 

made by an attorney in regard to the disposition of a cause is 

the evidence of the attorney himself, his written agreement 
signed and filed with the clerk, or an entry thereof upon the 
records of the court. 

Where a party seeks to establish an alleged oral agree- 

ment, made out of court, by evidence other than the testimony 

of the attorney making the same, and proper objection is made, 
it is error to receive and consider the evidence. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Reversed and dismissed. 


Frederick L. Wolff, for appellant. 
Edward J. Jelen and Samuel P. Caniglia, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and POLK and Nuss, District Judges. 


SIMMONS, C. J. 

In this action plaintiff, a judgment debtor, sought an in- 
junction against the enforcing of a judgment, an order va- 
cating the judgment, and the granting of a new trial in the 
action where the judgment was obtained. After trial the 
court granted the prayer of plaintiff’s petition. Defendant 
appeals. We reverse the decree of the trial court and dis- 
miss the petition. 

The pleadings admit that on February 29, 1932, the de- 
fendant company sued the plaintiff and others in the dis- 
trict court for Douglas county to recover a money judgment; 
that on July 6, 1935, a default judgment was entered against 
the plaintiff and others; and that prior to the beginning of 
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that action, plaintiff had instituted proceedings in bank- 
ruptcy and was discharged on December 2, 1981. 

Plaintiff alleges that the claim upon which the action was 
based was discharged in the bankruptcy proceedings; that 
when the summons was served he went immediately to the 
office of defendant’s attorneys, notified them of the dis- 
charge in bankruptcy; that in his presence an attorney 
made a number of telephone calls and advised him that they 
had confirmed the discharge in bankruptcy ; that they would 
proceed against the other defendants; that he could forget 
about the matter, that a notation to that effect was placed 
upon the summons and left with the attorneys. Plaintiff 
further alleges that he relied upon “said conversation,” as- 
sertions and promise and failed and neglected to enter a 
defense in the action; that he had a complete defense, to 
wit, the discharge in bankruptcy which he was prevented 
from asserting by the promises of the defendant’s attor- 
neys; and that he did not learn that a judgment had been 
entered against him until August 17, 1942. After the over- 
ruling of a demurrer defendants answered, admitting that 
plaintiff had neglected to plead in the prior action, pleaded 
the statute of limitations and denied generally save as to 
those allegations recited herein as admitted. 

At the trial plaintiff’s evidence consisted of a stipulation 
that he had been discharged in bankruptcy on December 2, 
1931, and that the “Fred F. Shields Company, a corpora- 
tion, was one of those included in said bankruptcy proceed- 
ings.” He testified that when he received the summons he 
went to the office of the attorneys then representing ‘the 
Shields company (not their representative in this action), 
and was directed to the man who was handling the suit. 
He was then asked, and was allowed over defendant’s objec- 
tion, to recite the conversation had with the attorney sub- 
stantially as set out in his answer. He then “went home 
and forgot about it.” He further testified that he had no 
knowledge of the Shields judgment until proceedings in aid 
of execution were had. On cross-examination he was un- 
able to name or describe the attorney to whom he talked. 


VOL. 144] JANUARY TERM, 1944 1138 
Oddo v. Fred F. Shields Co. 


Defendant’s evidence consisted of the testimony of its 
then attorneys specifically denying the plaintiff’s testimony. 

Section 7-107, Comp. St. 1929, provides: “An attorney 
* * * has power: * * * Second. To bind his client by his 
agreement in respect to any proceeding within the scope of 
his proper duties and powers; but no evidence of any such 
agreement is receivable, except the statement of the attor- 
ney himself, his written agreement signed and filed with 
the clerk, or an entry thereof upon the records of the court; 
* * * ? (Emphasis supplied.) 

Without regard to other errors assigned, it becomes ap- 
parent that, if plaintiff's testimony of his conversation with 
the attorney was incompetent, the trial court erred in 
receiving the same when proper objection was made and 
plaintiff’s action must fail for want of proof. It is just as 
apparent that the evidence was incompetent. 

In German-American Ins. Co. v. Buckstaff, 38 Neb. 135, 
56 N. W. 692, this court construing the statute said: “A cli- 
ent is only bound by the oral stipulations of his attorney 
made out of court, when the same are established by the tes- 
timony of the attorney making the same.” In the syllabus 
the rule is stated as follows: “The only competent proof to 
establish an agreement made by an attorney in regard to 
the disposition of a cause is the evidence of the attorney 
himself, his written agreement signed and filed with the 
clerk, or an entry thereof, upon the records of the court.” 
Here the attorneys not only do not testify that the state- 
ments were made but do positively deny any such conversa- 
tions or agreements. 

Plaintiff's case fails for want of competent proof to sus- 
tain the alleged promise upon which it is based. 

The judgment of the district court is reversed and the 
cause dismissed. 

REVERSED AND DISMISSED. 
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MARIE VYBIRAL, APPELLEE, V. ROBERT SCHILDHAUER, APPEL- 
LANT: GRACE SCHILDHAUER ET AL., APPELLEES, 
12 N. W. 2d 660 


FILep JANUARY 14, 1944. No. 31650. 


1.. Bankruptcy. The defendant mortgagor in a foreclosure pro- 
ceeding having availed himself of the relief offered under the 
Frazier-Lemke act, the ensuing bankruptcy proceedings halted 
the foreclosure action in the state court. ; 

When the trustee in bankruptcy abandons bankrupt’s 
real estate as burdensome, and the federal court approves there- 
of, the state court is at liberty to proceed with the foreclosure 
action pending therein, for the jurisdiction over said real estate 
is again vested in the state court. 

8. Mortgages. When the sole plaintiff who is the successful bidder 
at a foreclosure sale dies, and notice thereof is given the court 
during the pendency of the action, further proceedings cannot 
be had, upon objection being made, until the action is revived 
in the name of the proper parties. 

Where confirmation of the sale has been had after the 

death of a party thereto, and no objection was made prior to 

confirmation, it cannot be attacked collaterally. 


APPEAL from the district court for Sheridan county : EARL 
L. MEYER, JUDGE. Reversed. 


Charles A. Fisher, for appellant. 
Edwin D. Crites, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and POLK and Nuss, District Judges. 


PAINE, J. 

This is an appeal by one of the defendants from a decree 
and order confirming a foreclosure sale. A very brief state- 
ment of the facts will be helpful before the law points in- 
volved are discussed. 

Plaintiff filed a petition for foreclosure on January 2, 
1933, on note and mortgage for $8,500, dated March 13, 
1926. The answer and cross-petition presented an issue as 
to damages growing out of an allegation in the petition that 
defendants were committing waste by removing growing 
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timber from the ranch. This issue was tried to a jury, 
which found against the defendants. 

Decree of foreclosure was entered March 29, 1934, find- 
ing the amount due plaintiff $10,596.48, with 10 per cent 
interest and costs, which added to the principal made the 
amount due at the time of the last trial in the district court 
on March 16, 1943, about $20,309.82. After decree a regu- 
lar stay had been taken and order of sale issued January 7, 
1935. Sheriff’s return reported that sale was. held Febru- 
ary 12, 1935, and the property bid in by the plaintiff for 
$8,500. 

On April 3, 1935, the first stay under the moratorium was 
‘entered. An appeal was taken to this court by the defend- 
ant, and in Vybiral v. Schildhauer, 180 Neb. 483, 265 N. 
W. 241, the decree of foreclosure and dismissal of the cross- 
petition was affirmed. Judgment on mandate was entered 
June 3, 1936. 

On March 15, 1937, an extension of the moratorium stay 
was entered. Thereafter the defendant filed a petition in 
the federal court for relief under the Frazier-Lemke act, 
and the prayer was granted. Thereafter the defendant filed 
an amended petition under the Frazier-Lemke act, and on 
this decree he was adjudged a bankrupt. 

Plaintiff’s exhibit No. 3 is the report of the trustee in 
bankruptcy, setting out the report of the three appraisers, 
who were appointed June 23, 1942, and who certified that 
the land of defendant herein consists of 1,160 acres, 122 
acres of farm land appraised at $10 an acre, 1,038 acres of 
pasture land appraised at $5 an acre, and one set of im- 
provements appraised at $1,000, making a total appraise- 
ment of land and improvements of. $7,410. Said trustee’s 
report then describes the amount of plaintiff’s foreclosure 
decree and another lien on said property, and prays that he 
be authorized to disclaim title and abandon said property. 

The three-year moratorium entered by the federal court 
having expired, upon application of the plaintiff an order 
was duly entered by Honorable John W. Delehant, judge of 
the United States district court, district of Nebraska, Chad- 
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ron division, directing that the trustee in bankruptcy, Wil- 
liam H. Hein, be directed to disclaim title to and abandon 
all of the real property of the defendant as a farm debtor, 
and that a copy of the order be transmitted to the clerk of 
the district court in and for Sheridan county, Nebraska, 
where foreclosure suit is pending, and that further pro- 
ceedings be had in that court to all intents and purposes as 
might be done had not the present proceeding in this court 
‘been filed herein, and that any stay resulting from the filing 
and pendency of these proceedings be and the same is here- 
by vacated. 

Thereupon, in the lower court on March 16, 1943, an oral 
motion was made to confirm the sale, objections made there- * 
to, and trial had. 

The bill of exceptions consists of two pages of stipula- 
tions of all the facts relating to the foreclosure action, then 
appear many exhibits of the copies of proceedings in the 
federal court, then stipulation that plaintiff died August 18, 
1938, and a copy of the will is made an exhibit. It was con- 
ceded that the files here produced are the original files of 
the county court of Sheridan county, Nebraska, in which 
the will was probated; that a decree of final account and 
distribution was entered in the estate of the plaintiff on 
March 27, 1939, and said decree provides that the interest 
of the plaintiff, Marie Vybiral, in said land, shown in said 
foreclosure decree, and her bid at said sheriff’s sale, be and 
the same are hereby assigned to her daughters, Mary Kad- 
lecek, Agnes Kutschara, Emma Valdyka and Anna Jirek, 
as tenants in common, share and share alike. 

After the hearing in the lower court, an order of confirm- 
ation was entered, finding that plaintiff did bequeath all her 
property, right, and interest in and to the premises fore- 
closed to the four devisees named, and all such interest was, 
by decree of the county court, assigned and confirmed in 
them, and that they are now the owners thereof, and that 
the sheriff’s deed should be executed and delivered to them 
as successors in interest of the said Marie Vybiral, plain- 
tiff. The court further finds that the sale was made in con- 
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formity to law, and that the property sold for a fair value, 
and that a subsequent sale would not realize a greater 
amount; that the amount of valid liens against the land far 
exceeds the fair market value thereof, and that the objec- 
tions to confirmation are not well taken, and should be over- 
ruled and denied, and that a resale would not result in a 
higher bid. The court thereupon directed the present sher- 
iff to make a deed to the said four devisees named in the 
will, and that a writ of assistance be allowed to put them in | 
possession. 
. Three errors are relied upon for reversal by the defend- 
ant: (1) That the trial court erred in holding that the state 
court had jurisdiction, when the matter was yet pending 
and undetermined in the United States district court; (2) 
that the trial court erred in confirming the sale and finding 
that the Jand sold for its fair value, although the sale had 
been had on February 12, 1935, and that a new sale would 
net bring a greater price; (8) that the trial court erred in 
confirming the sale without the action having been revived 
in the name of the personal representative of the deceased 
plaintiff, or in her heirs, no revivor having been had in the 
name of any person. 

Taking these up in order, we will consider the first as- 
signment of error, that the trial court erred in holding that 
it had jurisdiction when the matter was yet pending in the 
federal court. It appears in defendant’s exhibit No. 3 that 
there was the sum of $463.86 on deposit, which was made’ 
up of moneys paid in to the state court as rentals of the 
land, under orders granting the moratorium stay, and which 
sum was transmitted by the clerk of the state court to the 
clerk of the federal court. Against this sum attorney Fisher 
filed an attorney’s lien, and endeavored to establish the 
same in the federal court, but on September 17, 1942, the 
United States district judge denied the lien, and no appeal 
was taken therefrom. 

The record shows that the title to the land of the bank- 
rupt and possession thereof was, after appraisemeént had 
been made, rejected by the trustee, which rejection was con- 
firmed by the federal court. 
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It has been held in many cases cited in the notes to In re 
Frazin, 183 Fed. 28, 105 C. C. A. 320, 33 L. R. A. n. s. 745, 
that the vesting of the title to real estate in the trustee in 
bankruptcy is dependent upon the acceptance thereof by 
the trustee, notwithstanding that the Bankruptcy Act states 
that the trustee shall upon his appointment be vested with 
the title of the bankrupt as of the date he was adjudged a 
bankrupt. These decisions. show that there is an absolute 
right in the trustee to accept or reject such real estate as he 
should find after examination would be most beneficial to 
the creditors, and he is allowed to take a reasonable time to 
ascertain the facts and report his findings and judgment 
for confirmation by the United States court, which was done 
in the instant case. 

The trustee in bankruptcy having abandoned the land 
under foreclosure, the federal court directed its clerk to no- 
tify the state court that it was at liberty to proceed in the 
foreclosure action, therefore the trial court did not err in 
proceeding with the case at bar, even though certain minor 
details in the bankruptcy case against defendant were still 
pending in the federal court, because this land and any in- 
terest of the bankrupt therein was absolutely released from 
the federal court jurisdiction, and jurisdiction legally at- 
tached in the state court. 

Having reached the conclusion that the state court had 
entire jurisdiction to proceed with the foreclosure proceed- 
ings again pending on its docket, we are first met with the 
objections to confirmation, filed by defendant on March 15, 
1948, the first paragraph thereof reading as follows: “That 
the plaintiff herein Marie Vybril died on the 13th day of 
August, 1938, and this action has never been revived in the 
name of her executor, or personal representative or the 
heirs of Marie Vybril. That no order of revivor of any 
kind has been had in this cause.” 

It was thus brought to the attention of the court that the 
sole plaintiff had died and no revivor had been had. Did 
the court err on March 18, 1943, in overruling these objec- 
tions and confirming the sale? 
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At the hearing on confirmation the original files of the 
county court for Sheridan county, Nebraska, were intro- 
duced, showing that the will of the plaintiff had been pro- 
bated, and that a final decree of account and distribution 
had been entered in plaintiff’s estate on March 27, 1939, 
and said decree provided that all of the interest of the plain- 
tiff in said land, as shown in the decree of foreclosure se- 
cured by the plaintiff and in her bid at the sheriff’s sale, was 
assigned to her four daughters as tenants in common, share 
and share alike; therefore, this decree of final account and 
distribution having been entered long before the hearing on 
the confirmation, it was provided under section 20-1410, 
Comp. St. 1929, that revivor could be had in the name of 
four devisees to whom all interest in this property had been 
passed by the will of the plaintiff. 

In Vogt v. Daily, 70 Neb. 812, 98 N. W. 31, involving is- 
suance of an execution after the plaintiff had died, and re- 
quiring that the action should be revived, it was said: “ * * * 
actions * * * should be prosecuted in the name of the real 
party in interest, and that this party should be a living, 
breathing entity, a person of legal responsibility.” : 

A Nebraska statute reads in part as follows: “In the case 
of the death or other disability of a party, the court may al- 
low the action to continue by or against his representative 
or successor in interest. In case of any other transfer of in- 
terest, the action may be continued in the name of the orig- 
inal party; or the court may allow the person to whom the 
transfer is made to be substituted in the action.”” Comp. St. 
1929, sec. 20-322. 

It was held in the case of Cutler v. Meeker, 71 Neb. 732, 
99 N. W. 514, that “The interest of a vendee in possession of 
rea] estate under a contract of sale, part of the purchase 
price of the land having been paid, at his death, descends to 
his heirs, and does not pass to his administrator. It is alien- 
able, descendible and devisable in like manner as if it were 
real estate held by a legal title.” 

In Urlau v. Ruhe, 63 Neb. 883, 89 N. W. 427, it is said: 
“When a party to an appellate proceeding dies, and his in- 
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terest in the litigation passes to his heirs, the Heine are nec- 
essary parties to the proceeding.” 

“# * * an equitable right to have a conveyance of land in 
fee, an equity of redemption, goes to the heir as land held in 
fee, though the statute of descents may only speak of land 
of which the decedent died seized.”’ 1 Dembitz, Land Titles, 
sec. 28. 

There are a few cases which indicate that a revivor is 
not necessary. In Van Camp v. Weber, 27 So. Dak. 276, 130 
N. W. 591, Silas Newton was the assignee of a mortgage 
given by one French. The mortgage was foreclosed, and 
Newton became the owner of the certificate of sale, and then 
died. No redemption of the property was made by the mort- 
gagor. Newton had not conveyed the certificate of sale 
prior to his death, and while he had been entitled to a sher- 
iff’s deed, no deed had been issued. 

By the last will and testament of Newton, all of his prop- 
erty was devised to Elizabeth Ann White and Nelson Tracy 
White in equal shares, and these devisees conveyed the land 
by warranty deed to Herbert N. Gifford, who conveyed the 
same by special warranty deed to Andrew N. Van Camp, 
the plaintiff. The sheriff then in office as successor deliv- 
ered a deed to the plaintiff, Van Camp. It was held that 
Van Camp was the owner of the legal title to the premises 
in dispute. However, it is shown in this opinion that sec- 
tion 648 of the Code of Civil Procedure of South Dakota 
provides that, if the mortgaged premises are not redeemed, 
it is the duty of the sheriff or his successor to complete the 
sale by executing a deed to the original purchaser, his heirs 
or assigns, or to any person who may have acquired the 
title and interest therein. No such special statute is found 
in Nebraska. See Cronkhite v. Buchanan, 59 Kan. 541, 58 
Pac. 863, 68 Am. St. Rep. 379. 

From an examination of these and many othe cases, it 
appears to be the considered law of Nebraska that, when 
the sole plaintiff, who is the successful bidder at the fore- 
closure sale, has died, and this matter is properly brought to 
the attention of the court before confirmation, no further 
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proceedings can then be had, if objection be made, until the 
action has been revived in the name of the proper parties. 
See Street v. Smith, 75 Neb. 434, 106 N. W. 472. 

In Keefe v. Grace, 142 Neb. 330, 6 N. W. 2d 59, the var- 
ious methods of revivor are set out, and sections 20-1406, 
20-1407 and 20-1408, Comp. St. 1929, are discussed. In the 
case at bar, more than one year having expired from the 
death of the plaintiff, it will require compliance with the 
section of the statute relating thereto. 

On the other hand, we find that in Childs v. Ferguson, 
181 Fed. 795, Sanborn, circuit judge, reviewed many early 
Nebraska cases relating to the death of a party in an equity 
case, and said: ‘In the case at bar the sale under the decree 
was made and confirmed without a revivor. No appeal was 
taken from the order of confirmation of the sale, no motion 
or petition to avoid it was made, and it is not now directly, 
but is collaterally, assailed.” “It was the settled law of Ne- 
braska, when certain mortgages were made, that an order 
of sale, a sale, and a confirmation of the sale, made after 
the death of the party toa suit in equity, subsequent to the 
decree, were impervious to collateral attack.” See Omaha 
Nat. Bank v. Ferguson, 99 Neb. 131, 155 N. W. 220. 

We therefore hold that the trial court had jurisdiction of 
the case at bar, and that no defect has been pointed out in 
the sheriff’s sale, wherein the plaintiff was the successful 
bidder, several years prior to her death, but that it was 
prejudicial error for the trial court to overrule proper ob- 
jections and to enter the order of confirmation when the 
action had not been revived in the name of the proper plain- 
tiffs. 

REVERSED. 


122 NEBRASKA REPORTS [VoL, 144 
Lind v. Nebraska National Guard 


STANLEY LIND, APPELLEE, v. NEBRASKA NATIONAL GUARD 
ET AL., APPELLANTS. 
12 N. W. 2d 652 


FILED JANUARY 14, 1944. No. 31641. 


1. Militia. An enlisted member of the National Guard when called 
for training by the governor through order of the adjutant gen- 
eral under section 94 of the National Defense act is in the serv- 
ice of the National Guard of the state of Nebraska. 

2. Workmen’s Compensation. For a person to be eligible for com- 
pensation under the workmen’s compensation law he must be an 
employee of an employer within the meaning and definition of 
section 48-106, Comp. St. 1929. 

The Nebraska National Guard is a governmental agency 

of the state within the meaning of the workmen’s compensation 

law. 


Members of the Nebraska National Guard are not em- 
ployees of the state or any agency created by it within the 
meaning of the workmen’s compensation law. 

Members of the Nebraska National Guard, when on 
duty, are engaged in the performance of the duty which the cit- 
izen owes to the sovereign of which he is a part along with ev- 
ery other citizen. 

Failure to make claim upon an employer for compen- 
sation within six months is not a defense if the accidental in- 
jury is latent and progressive and cannot with reasonable cer- 
tainty be recognized at first as compensable. In such case, how- 
ever, claim must be made within six months from the time the 
employee acquires knowledge of a compensable disability as a 
result of the accident. 


APPEAL from the district court for Saunders county: 
LOVEL $8. HASTINGS, JUDGE. Reversed and dismissed. 


Walter kh. Johnson, Attorney General, and Carl H. Peter- 
son, for appellants. 


Dwight W. Dahlman, Bertrand V. Tibbels and Paul E. 
Haberlan, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 
This is an action originally instituted by Stanley Lind, 
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appellee, in the workmen’s compensation court against the 
Nebraska National Guard and the state of Nebraska for re- 
covery under the workmen’s compensation laws for injuries 
sustained by appellee while he was engaged in line of duty 
as a regularly enlisted member of the Nebraska National 
Guard at the National Guard camp at Ashland, Nebraska. 
An award of compensation was made by the workmen’s 
compensation court in favor of appellee. On appeal to the 
district court the award was sustained and judgment was 
entered accordingly. From this judgment the appeal here 
has been taken. 

There is little, if any, dispute about the material facts in 
the case. Appellee, at the time of the occurrence which is 
the basis of the action, was a regularly enlisted member of 
the Nebraska National Guard with the grade of private, 
first class. His enlistment contract or agreement was en- 
tered into by the use of a form provided by the war depart- 
ment of the United States government. By the terms of 
the enlistment appellee became subject to the provisions of 
the Constitution of the state of Nebraska (art. IV, sec. 14) 
pertaining to the Nebraska National Guard, the statutes 
creating and controlling it (Comp. St. 1929, ch. 55, art. I as 
amended in art. I, ch. 55, Comp. St. Supp. 1941), and the 
National Defense act of the United States adopted in 1916 
and amendments thereto (82 U.S. C. A. secs. 1 to 194, in- 
clusive). 

Under authorization of the secretary of war of the United 
States the adjutant general of the state of Nebraska, by or- 
der of the governor, on June 14, 1939, issued an order for 
the training of the National Guard unit, of which appellee 
was a member, at Ashland, Nebraska. The period of train- 
ing began August 6, 1939, and ended on August 20, 1939. 
Appellee responded to the call and remained in active serv- 
ice for the entire period. For this service appellee was paid 
by the United States government at the rate of $1.15 per 
day. In addition to this amount the National Guard, from 
legislative appropriation for that purpose, made an allow- 
ance to him and all others of $1 per day. This allowance 
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appears not to have been considered by the adjutant general 
as pay for service but in the nature of a bonus or deserved 
gratuity. 

On or about August 12, 1939, in line of duty, appellee was 
ordered to engage in a baseball game, commonly called soft 
ball. In receiving a thrown ball from another player the 
ball struck the end of the second finger on appellee’s left 
hand. Pain immediately followed but he finished the game. 
The following morning he reported on sick call and was 
sent to the camp hospital where his finger was examined. 
There having been no X-ray equipment at the camp, he was 
sent to a physician at Ashland, Nebraska, where X-ray pic- 
tures were made. The pictures appear not to have dis- 
closed a fracture. The Ashland physician reported a prob- 
able sprain.- Treatment for sprain was given. The finger 
was bandaged with splints. These were changed at the 
camp but finally removed completely by appellee himself. 
From that time on appellee suffered disability and impair- 
ment in the use of the hand and pain, the exact nature and 
extent of which is not made clear by the evidence. On De- 
cember 2, 1939, he was examined by Dr. H. Winnett Orr. 
X-ray pictures taken by Dr. Orr revealed a fracture. In 
January, 1940, he called upon the adjutant general, the pur- 
pose of which call was to seek compensation from some 
source for his injury. The source from which he thought 
he was entitled to compensation is not disclosed and no for- 
mal or informal.claim was made. It appears however that 
the adjutant general communicated with the war depart- 
ment concerning the matter. On March 21, 1940, an oper- 
ation was performed by Dr. Orr. On May 20, 1940, another 
operation was performed under direction of Dr. Orr. 

On these facts the appellants contend that the award and 
judgment for workmen’s compensation cannot be sustained. 
Three principal grounds on which this contention is based 
are the following: 1. At the time of the accident appellee 
was not in the service of the Nebraska National Guard or 
the state of Nebraska but was in the service of the United 
States; 2. If at the time he was in the service of the Ne- 
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braska National Guard or the state of Nebraska he was not 
an employee within the meaning of the workmen’s compen- 
sation law; 3. If he was an employee within the meaning 
of the workmen’s compensation law he is barred of an ac- 
tion thereunder for failure to file claim within six months 
from the date of the accident and for failure to file petition 
within one year. 

The first ground noted is dependent on an interpretation 
of the acts and doings of the war department in authorizing 
the call, and the call by the governor through the adjutant 
general and service contemplated thereunder in the light of 
the provisions of the National] Defense act. 

On April 14, 1939, the war department, by and through 
the chief of the National Guard Bureau, under section 94 
of the National Defense act, issued an order designated 
“Training Authority” for a period of training for the Na- 
tional Guard unit of which appellee was a member. The 
part of the order which is of importance here is the follow- 
ing: “Under the provisions of section 94, National Defense 
act, the Secretary of War authorizes field training for the 
following units of the National Guard as prescribed below: 
* = * ”? The order does not characterize the service either 
as Nebraska National Guard service or otherwise. 

Section 94 of the National Defense act is the following: 
“Under such regulations as the President may prescribe 
the Secretary of War is authorized to provide for the par- 
ticipation of the whole or any part of the National Guard 
in encampments, maneuvers, or other exercises, including 
outdoor target practice, for field or coast-defense instruc- 
tion, either independently or in conjunction with any part 
of the Regular Army, and there may be set aside from the 
funds appropriated for that purpose and alloted to any 
State, Territory, or the District of Columbia, such portion 
of said funds as may be necessary for the payment, subsist- 
ence, transportation, and other proper expenses of such 
portion of the National Guard of such State, Territory, or 
the District of Columbia as shall participate in such en- 
campments, maneuvers, or other exercises, including out- 
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door target practice, for field and coast-defense instruc- 
tion.” 32 U.S.C. A. sec. 63. 

In the light of the section of the National Defense act 
quoted and the reference in the order to the provisions of 
the act it appears that there was but a grant of authority 
to the state of Nebraska for participation of its National 
Guard unit in training offered and afforded by the war de- 
partment. No burden is impressed upon or power granted 
to the war department in this particular connection beyond 
provision for training of the National Guard organizations 
of the states and territories under the auspices and by the 
use of the federal facilities. The language of the act ap- 
pears to us to admit of no other interpretation. Our con- 
clusion has been independently arrived at but it is support- 
ed by very considerable precedent. Oregon-Washington R. 
& N. Co. v. United States, 60 Ct. Cls. 458; Illinois Cen- 
tral R. Co. v. United States, 60 Ct. Cls. 499; Bianco v. Au- 
stin, 204 App. Div. 34, 197 N. Y. Supp. 328; Gibson v. State, 
173 Misc. 898, 19 N. Y. Supp. 2d 405; Baker v. State, 200 
N. Car. 232, 156 S. E. 917; Andrews v. State, 58 Ariz. 475, 
90 Pac. 2d 995; State v. Industrial Commission, 186 Wis. 1, 
202 N. W. 191. 

It may be said further that the general] order of the gov- 
ernor of Nebraska issued by the adjutant general was is- 
sued in terms specifically in pursuance of and with refer- 
ence to the war department order granting authority for 
training hereinbefore referred to. It must therefore fol- 
low that this general order was issued with reference to the 
purport, effect and limitation of section 94 of the National 
Defense act. 

We hold therefore that the appellee during his period of 
service was in the service of the state with the Nebraska 
National Guard. 

Having determined that appellee was in the service of the 
state as a member of the Nebraska National Guard it now 
becomes necessary to determine whether or not he was an 
employee within the meaning of the workmen’s compensa- 
tion law. 
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To be eligible for benefits under the workmen’s compen- 
sation law appellee must be an employee of an employer or 
workman within the meaning of the following which is the 
first sentence of section 48-106, Comp. St. 1929: “The pro- 
visions of this act shall apply to the State of Nebraska and 
every governmental agency created by it, and to every em- 
ployer in this state employing one or more employees, in the 
regular trade, business, profession or vocation of such em- 
ployer.” 

This court has decided that the Nebraska National Guard 
is a governmental agency of the state within the meaning of 
the workmen’s compensation law and that an employee in 
consequence of injuries growing out of an accident arising 
out of and in the course of his employment is entitled to 
compensation. Nebraska National Guard v. Morgan, 112 
Neb. 432, 199 N. W. 557. The question of whether or not 
an enlistee of the National Guard is an employee within the 
meaning of the workmen’s. compensation law of Nebraska 
is here one of first impression. The opinions of other juris- 
dictions are divided. 

In Andrews v. State, supra, it was held that members of 
the National Guard were employees within the meaning of 
the workmen’s compensation law of that state. Benefits 
however were denied on the ground that under the work- 
men’s compensation law where injury or death was in con- 
sequence of service outside the state, as was true in that 
case, compensation could not be awarded. 

‘In Baker v. State, supra, it was held in the following lan- 
guage that members of the National Guard were employees 
within the meaning of the workmen’s compensation law: 
“The record shows, in any event, that the plaintiff was vol- 
untarily in the service of the State and subject to its direc- 
tion and control. This is one of the tests of employment; 
and under the liberal interpretation given to the Compensa- 
tion Law we should hesitate to hold that there can be no em- 
ployment within the meaning of the act unless there hap- 
pens to exist the technical relation of master and servant.” 

In Globe Indemnity Co. v. Forrest, 165 Va. 267, 182 S. E. 
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215, and State v. Industrial Commission, supra, recoveries 
were allowed under the workmen’s compensation laws of 
the respective states but from the opinions it would appear 
that the question of whether or not members of the Natiou- 
al Guard were employees was not presented. At least the 
subject was neither decided nor discussed. 

On the other side of the proposition attention is directed 
first to Goldstein v. State, 281 N. Y. 396, 24 N. BE. 2d 97. 
The state of New York had a law similar to our own (Comp. 
St. 1929, sec. 55-101) making all able-bodied males between 
the ages of 18 and 45 years members of the state militia. 
The court in the opinion addressing itself to this subject 
and others pertinent there as well as here, said: 

“In determining whether particular persons or classes 
are covered it is necessary to consider the statute as a whole 
and the purpose embodied in its enactment. When so con- 
sidered it seems. to us to be apparent that it was never in- 
tended to cover militiamen while engaged in active service. 
There are many reasons which lead to that conclusion. 

“Working men and women, employees of others, under 
our system of government are free men and women. They 
have the same standing, rights and privileges possessed by 
other members of our body politic. They may work or not 
according to their own free will. If engaged in work they 
may quit working at any time if they desire without liabil- 
ity therefor unless prevented by the terms of some express 
contract. They may organize labor unions for the purpose 
of improving their working conditions. They may engage 
in strikes against their employers to compel their employ- 
ers to grant them certain rights or privileges which they 
deem themselves entitled to. They may even engage in 
peaceful picketing of their employers’ places of business to 
induce their employers to grant them the rights which they 
claim. 

“Upon the other hand, when a man becomes a member of 
the State militia he must, when in active service, surrender 
for the benefit of the State certain of the privileges enjoyed 
by working men who are employees. Under the Military 
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Law (Cons. Laws, ch. 36) a member of the militia may be 
tried for various military offenses, for acts which are not 
illegal under any other law. He may be tried and punished 
by a military tribunal and if found guilty may be punished 
by fines and in certain cases by imprisonment. He is at all 
times subject to the commands of his superior officers. He 
cannot quit while in active service without consent of his 
superiors. Members of the State militia do not become 
members for the purpose of receiving the small per diem al- 
lowances awarded them by the State while they are in ac- 
tive service. ‘The militia of the state shall consist of all 
able-bodied male citizens * * * between the ages of eighteen 
and forty-five, who are residents of the state * * *’ (subject 
to certain exemptions). (Military Law, Par. 1.) Thé Gov-. 
ernor has power, in case of necessity, to order into active 
service of the State any part of the militia that he may deem 
proper. (Id. Par. 8.) Thus every man who is a resident of 
the State between the ages of eighteen and forty-five years, 
subject to certain exceptions, may in case of necessity be re- 
quired, upon the call of the Governor, ‘to enter the active’ 
service of the State as a part of the militia. It seems clear 
that one who joins the State militia and is engaged in active 
service therein is in no sense an employee of the State. He 
is simply performing a duty which he owes to the sovereign 
State as a resident and citizen. It makes no difference 
whether he does that voluntarily in time of peace or in re- 
sponse to the call of the Governor in time of trouble.” 

The supreme court of Illinois had before it this question 
in Hays v. Illinois Terminal Transportation Co., 363 Ill. 
397, 2 N. E. 2d 309. That court in the following words 
came to the same conclusion as the New York court: “The 
relation between the State and those who are in the volun- 
tary military service is essentially different from the rela- 
tion which obtains between master and servant. Military 
service is based upon the duty which every citizen owes tc 
the sovereign and differs from ordinary employment in 
this: that the enlisted man cannot terminate his service at 
will. * * * It thus appears that although an enlistment is a 
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contract, it is not the usual contract of employment contem- 
plated by the Workmen’s Compensation act.” From a read- 
ing of the entire opinion it may reasonably be said that the 
court in arriving at its conclusion was influenced by the fact 
that compensation other than workmen’s compensation is 
allowable to a member of the Illinois National Guard for in- 
jury in service and benefits are allowable to dependents for 
death but clearly the criterion for the determination is the 
failure to come within the meaning of the term employee as 
used in the workmen’s compensation law. 

We are disposed to agree with the conclusion arrived at 
by the courts of New York and Illinois. We adopt the view 
that members of the Nebraska National Guard are not em- 
ployees of the state or any agency created by it within the 
meaning of the workmen’s compensation law but that as 
members of the National Guard, when on duty, are engaged 
in the performance of the duty which the citizen owes to the 
sovereign of which he is a part along with every other citi- 
zen. 

We think it not out of place to suggest here that the fram- 
ers of the Constitution recognized the existence of the state 
militia as a constituent element of sovereignty without in 
terms creating it. Article XIV of the Nebraska Constitu- 
tion is the only one pertaining to the militia. It is the fol- 
lowing: “The Legislature shall determine what persons 
shall constitute the militia of the state, and may provide for 
organizing and disciplining the same.” This provision does 
not create but recognizes the existence of the militia aud 
authorizes legislative provision for its components. It 
would appear therefore that a militia was constitutionally 
considered an attribute of sovereignty and that any legisla- 
tive provision for call of personnel to the militia would be a 
call to sovereign service rather than to employment by the 
state or an agency of the state. 

If we found that appellee was an employee within the 
meaning of the workmen’s. compensation act still it would 
be necessary to deny a recovery on the ground that his ac- 
tion is barred for the reason that he failed to file claim 
within the time fixed by statute. 
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Section 48-133, Comp. St. 1929, as amended by section 21, 
ch. 57, Laws 1935, contains the following provision with 
regard to notice of injury and the filing of claim for com- 
pensation: “No proceedings for compensation for an in- 
jury under this article shall be maintained, unless a notice 
of the injury shall have been given to the employer as soon 
as practicable after the happening thereof; and unless the 
claim for compensation with respect to such injury shall 
have been made within six months after the occurrence of 
the same, or in case of death of the employee, or in event of 
his physical or mental incapacity, within six months after 
death or the removal! of such physical or mental] incapacity: 
*oR RO» 

Section 48-138, Comp. St. 1929, setting forth the time 
within which action may be instituted is the following: ‘In 
case of personal injury, all claim for compensation shall be 
forever barred unless, within one year after the accident, 
the parties shall have agreed upon the compensation pay- 
able under this act, or unless, within one year after the ac- 
cident, one of the parties shall have filed a petition as pro- 
‘vided in Section 3680 (48-139) hereof. In case of death, all 
claims for compensation shall be forever barred unless, 
within one year after the death, the parties shall have 
agreed upon the compensation under this act, or unless 
within one year after death, one of the parties shall have 
filed a petition as provided in Section 3680 (48-139) hereof. 
Where, however, payments of compensation have been made 
in any case, said limitation shall not take effect until the ex- 
piration of one year from the time of the making of the last 
payment. In the event of legal disability of an injured em- 
ploye, said limitation shall not take effect until the expira- 
tion of one year from the time of removal of such legal dis- 
ability.” 

As disclosed by the record no formal notice was ever 
given of the accident and injury and no formal claim for 
compensation was ever made except the petition filed in the 
workmen’s compensation court. The only notice to appel- 
lant of any kind was a call, or perhaps two calls, at the of- 
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fice of and conference with the adjutant general in January 
of 1940. The evidence fails to disclose that formal or in- 
formal claim was made on that or those occasions. The 
petition was filed October 7, 1940, almost 14 months after 
the injury was sustained. 

It is the claim of the appellee that the statutory limita- 
tions did not apply to him since the injury was latent and 
its true character was not known until examination by Dr. 
Orr in the early part of December, 1939. No claim was 
filed thereafter and action was instituted almost ten months 
thereafter. 

It will be observed from an examination of quoted pro- 
visions of the statute that there are two specific limitations 
upon the right of recovery by action under the workmen’s 
compensation law. The first is the filing of claim by the 
employee within six months of the injury. The second is 
the filing of petition with the workmen’s compensation 
court within one year. 

This court in cases where the substantial character of the 
injury was known at the time has uniformly upheld the lit- 
era] terms of these two limitations. Kurtz v. Sunderland 
Bros. Co., 124 Neb. 776, 248 N. W. 84; Welton v. Swift & 
Co., 125 Neb. 455, 250 N. W. 661; Park v. School District, 
127 Neb. 767, 257 N. W. 219; Dunlap v. City of Omaha, 131 
Neb. 632, 269 N. W. 422; Price v. Burlington Refrigerator 
Express Co., 131 Neb. 657, 269 N. W. 425. However in a 
group of cases where it was found that the true character 
of the injuries was not known at the time and that they 
were progressive the limitations did not literally apply. 
Selders v. Cornhusker Oil Co., 111 Neb. 300, 196 N. W. 316; 
McGuire v. Phelan-Shirley Co., 111 Neb. 609, 197 N. W. 
615; City of Hastings v. Saunders, 114 Neb. 475, 208 N. W. 
122; Travelers Ins. Co. v. Ohler, 119 Neb. 121, 227 N. W. 
449; Astuto v. Ray Gould Co., 123 Neb. 138, 242 N. W. 375; 
Flesch v. Phillips Petroleum Co., 124 Neb. 1, 244 N. W. 
925; Montgomery v. Milldale Farm & Live Stock Improve- 
ment Co., 124 Neb. 347, 246 N. W. 734. It is clear however 
that under such conditions the limitations of these sections 
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apply to the date of discovery of the true character of the - 
injury. 

In Flesch v. Phillips Petroleum Co., supra, it was stated: 
“Liberally construing the workmen’s compensation: law to 
give effect to its provisions and purposes, it has often been 
held that failure to give the employer notice of a claim for 
compensation within the statutory period of six months is 
not necessarily a defense, if the accidental injury is latent 
and progressive and cannot with reasonable certainty be 
recognized at first as compensable, where notice is given 
within six months from the time the employee acquires 
knowledge of a compensable disability as a result of the ac- 
cident.” 

In Montgomery v. Milldale Farm & Live Stock Improve- 
ment Co., supra, it was stated: “The delay in making a 
claim during this period, while he had reason to believe his 
injury was temporary and not of a serious nature, did not 
bar the proceeding for compensation until six months from 
the time he discovered through scientific examination by his 
physician by means of X-rays that his disability was total 
and permanent, the workmen’s compensation law being lib- 
erally construed to give effect to its purposes, as it should 
be.” Obviously the proceeding here referred to is the filing 
of claim for compensation. 

The conclusion is inescapable that appellee, if an employ- 
ee of appellants, is barred of a recovery under the work- 
men’s compensation law by his failure to file claim within 
the limitation of time for such filing fixed by such law. 

The judgment of the district court is reversed and appel- 
lee’s action is dismissed. 

REVERSED AND DISMISSED. 


134 NEBRASKA REPORTS [VoL. 144 


Prince v. Petersen 


GLENN PRINCE, ADMINISTRATOR, APPELLANT, Vv. WALTER 
PETERSEN, DOING BUSINESS AS NIELSEN & PETERSEN 
COMPANY, ET AL., APPELLEES. 

12 N. W. 2d 704 


FILED JANUARY 14, 1944. No. 31689. 


1. Evidence. The admissions and declarations of a party to an 
action against his own interest, on a material matter, may be 
proved as original evidence, and it is not necessary to lay foun- 
dation therefor by cross-examination of such party. 

The admissions and declarations of a party to an ac- 
tion against his own interest, on a material matter, contained 
in a deposition, may be proved as original evidence, and it is 
not necessary to lay foundation therefor by cross-examination 
of such party. : 

8. Automobiles. Where negligence is predicated on speed of a mo- 
tor vehicle at the time of an accident the question of the admis- 
sibility of evidence of speed of a vehicle shortly prior to the 
time of the accident rests largely in the discretion of the trial 
court. 


Before evidence of speed shortly before an accident is 
admissible for the purpose of being considered in determining 
speed at the time of the accident it must appear, either that 
the point was of such close proximity that a reasonable infer- 
ence could be drawn that it was continued to the point of the 
accident, or, if more remote, that from evidence of other fact or 
circumstance a reasonable inference could be drawn that speed 


was continued at approximately the same rate over the interven- 
ing distance. 


APPEAL from the district court for Hall county: ERNEST 
G. KROGER, JUDGE. Reversed, 


Harold A. Prince and R. A. Haggart, for appellant. 
A. J, Luebs and Chambers, Holland & Locke, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 


This is an appeal in an action for damages by Glenn 
Prince, administrator of the estate of Lawrence H. Prince, 
deceased, plaintiff and appellant, against Walter Petersen, 
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doing business as Nielsen & Petersen Company, and Charles 
D. Watson, defendants and appellees, originally instituted 
in the district court for Hall county, Nebraska, for the 
death of Lawrence H. Prince, deceased. Lawrence H. Prince 
was killed in a collision of two motor vehicles on February 
28, 1942, at Darr, Dawson county, Nebraska, and it is 
claimed that death was caused by the negligence of the de- 
fendants. The case was tried to a jury which resulted in a 
verdict and judgment in favor of the defendants. From an 
order overruling motion for new trial and this judgment the 
plaintiff has appealed. Numerous assignments of error are 
set forth in the brief of appellant. 

Certain uncontroverted facts as disclosed by the record 
are the following: On the evening of February 28, 1942, the 
deceased, Lawrence H. Prince, and his wife were riding in 
a Buick sedan with one Leonard Curren and his wife. The 
sedan was the property of Curren. They were proceeding 
westward on the Lincoln Highway or United States High- 
way No. 380 in Dawson county, Nebraska. Prince and Cur- 
ren were in the front seat and the wives of the two men 
were in the rear seat. When they arrived at the town of 
Darr, which was near 9:30 p. m., they had a head-on col- 
lision with a truck, or as it is termed, a semi-pickup truck, 
which was at the time being driven by defendant Watson in 
an easterly direction. The truck weighed about 13,000 
pounds and it had on it a load of about 3,000 pounds. Wat- 
son at the time was in the employ of the defendant Petersen 
and was in the performance of service in the line of his em- 
ployment. As a result of the collision Prince, Curren and 
Mrs. Curren received injuries as a result of which they died 
before any one appeared on the scene. Mrs. Prince received 
injuries as a result of which she died two days later. The 
night was dark and the highway was covered with snow and 
was slippery therefrom. Heavy wet snow was falling at 
the time as it had been for some considerable period before. 
It appears that the outlines of the paving, which was about 
20 feet in width, were not discernible. 

The claim of the plaintiff is that the collision was the re- 
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sult of the negligence of the defendant Watson which was 
attributable also to the defendant Petersen because of the 
employer-employee relationship. The specifications of neg- 
ligence, briefly stated, are the following: That the truck 
was operated carelessly, recklessly and at a dangerous, ex- 
cessive and unlawful rate of speed taking into consideration 
the condition of the highway, its use and the traffic thereon ; 
that the truck at the time was being operated en its left 
side of the highway; that the defendant Watson failed to 
accord the automobile in which the deceased was riding an 
equal portion of the highway; that the defendant Watson 
failed to have the truck under control; that defendant Wat- 
son failed to keep a proper lookout; that defendant Watson 
failed to divert the course of the truck when he saw, or, in 
the exercise of ordinary care, should have seen the automo- 
bile, in which plaintiff’s decedent was riding, in a position 
of peril; that the defendant Watson failed properly to ap- 
ply the brakes of the truck; and that defendant Watson 
failed, neglected and refused to bring the truck to a stop in 
the presence of imminent danger which he perceived or 
should have perceived. 

The answers contained general denials of negligence and 
to the extent necessary to be set forth here, allegations that 
the collision was caused by the negligence of the driver of 
the automobile in which Prince was riding, as follows: That 
he operated it at a rate of speed which was not reasonable 
and proper under the circumstances; that he suddenly 
crossed the center of the highway into the path of the truck; 
that he failed to have the automobile under reasonable con- * 
trol; and that he failed to drive on the right-hand side of 
the highway. 

It is also alleged in the answers that the deceased was 
guilty of contributory negligence but this issue was not sub- 
mitted, therefore the specifications do not require mention 
here. 

.In support of, his tendered issues the plaintiff sought to 
show by evidence that the defendant Watson was at the 
time of the collision driving on his left-hand side of the 
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highway: There were no eyewitnesses except the defend- 
ant and the occupants of the automobile in which Prince 
was riding. These latter, as has already been pointed out, 
were dead. Proof depended upon testimony as to the phys- 
ical facts, that is, tracks, location of vehicles, condition of 
the vehicles, debris’, etc., and legitimate inferences to be 
drawn therefrom, and statements, if any, of the defendant 
Watson. 

The first assignment of error to which we direct our at- 
tention is that the court erroneously refused to admit in 
evidence on offer of plaintiff what was claimed to be an ad- 
mission or admissions against interest by the defendant 
Watson. Prior to the trial of this case, but in another case 
pertaining to the accident in question, the deposition of 
Watson was taken. In his deposition the following ques- 
tions and answers appear: “Q. Regardless of what anything 
shows you know and you testify now as a positive fact that 
from the time you saw this Buick car up until the time of 
_ the accident was all over and the cars came to a stop you 
had not turned your car in either direction? A. That's 
right. * * * Q. On what side of the road, will you tell the 
court and the jury, your car was and the other car was after 
the accident? A. Well, sir, both on the north side of the 
road, * * * A. I know where I was all the time. * * * Q. And 
so then as near as you can tell us after the cars came togeth- 
er your truck continued to move forward to the east, did it? 
A. Yes, sir. Q. And as near as you can tell us in a straight 
line? A. Yes, sir. Q.:And you pushed the other car, the 
Buick, back towards the east? A. Yes, sir.” There is no 
contention that this testimony, if admitted, would have been 
binding on the defendant Petersen. The offer was specific- 
ally limited to defendant Watson. 

That this evidence was material on the matter of the neg- 
ligence can hardly be questioned. It was informative as to 
the position of the truck on the highway at the time of the ° 
accident as well as to the side on which it was moving im- 
mediately prior thereto. As already set out it is the claim 
of plaintiff that Watson was driving on his left side of the 
highway. His left side would be the north side. 
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This evidence was clearly admissible as original] evidence. 
In Young v. Kinney, 79 Neb. 421, 112 N. W. 558, in conclud- 
ing that evidence given at another hearing in the nature of 
admission against interest was admissible as original evi- 
dence without foundation, it was stated: ‘‘The admissions 
and declarations of a party to an action against his own in- 
terest, in a material matter, may be proved as original evi- 
dence, and it is unnecessary to lay any foundation in the 
cross-examination of such party, where he has testified in 
his own behalf.’”’ This rule applies as well where the admis- 
sion against interest is contained in a deposition. Berg- 
gren v. Hannan, O'Dell & Van Brunt, 116 Neb. 18, 215 N. 
W. 556; Luikart v. Korbmaker, 128 Neb. 199, 258 N. W. 
263; Brown v. Mulready, 140 Neb. 500, 300 N. W. 421. 

The appellees contend that if the refusal to admit this 
evidence when offered was error it was cured, because on 
cross-examination, while a witness for the defendants, Wat- 
son admitted that he made the statements. In support of 
their position defendants cite Lamb v. Briggs, 22 Neb. 188, 
34.N. W. 217, and Epley v. Lovell, 5 Neb. (Unof.) 251, 97 
N. W. 1027. Neither of these cases deals with a compar- 
able situation. The former has no reference to admission 
against interest. In the latter a bill of sale was not admit- 
ted in evidence. The court held that this was not error 
since the bill of sale was pleaded in the answer and admitted 
by the reply. The inevitable conclusion to be arrived at 
from this is that because of the pleading and the admission 
the bill of sale was before the court for all purposes without 
necessity for its introduction in evidence. 

We hold that plaintiff was entitled to have this cffered 
evidence admitted as a part of his case in chief and that its 
rejection was prejudicially erroneous. 

Complaint is made that the court erred in refusing to 
give instruction No. 1 tendered by the plaintiff or one of 
like import. The tendered instruction is the following: 
“You are instructed that the evidence with respect to the 
speed of the car in which plaintiff was riding, when it is 
claimed that the car passed either and both the Cline car 
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and the Bishop car, is withdrawn from your consideration, 
and you are instructed to disregard the same as though said 
evidence had never been introduced.” 

The background for this tendered instruction is testi- 
mony that about two miles east of the scene of the accident 
an automobile partially identified as the automobile in 
which plaintiff’s decedent was riding passed one which was 
being operated by Elmer Cline. Mrs. Cline was riding with 
Mr. Cline. Mrs. Cline was permitted to express the opinion 
that the automobile was proceeding at a speed of about 50 
miles: per hour. At some point within 5 miles east of the 
scene of the accident an automobile again partially identi- 
fied as that in which plaintiff’s decedent was riding passed 
the automobile in which Charles W. Bishop and Marjorie 
Burchell were riding. Mrs. Burchell was driving and Mr. 
Bishop was with her in the front seat. Mrs. Burchell was 
allowed to give as her opinion that the automobile was pro- 
ceeding at about 50 miles per hour. Mr. Bishop said it was 
going very fast and that it cut in sharply. 

The plaintiff requested by the tendered instruction that 
the jury be instructed to disregard this testimony as to 
speed, first, because the automobile which passed these 
other automobiles was not sufficiently identified as the one 
in which plaintiff’s decedent was riding and, second, be- 
cause no proper inference could be drawn that the automo- 
bile in which plaintiff’s decedent was riding was proceeding 
at 50 miles per hour at the time of the accident from the 
fact that it was proceeding at that speed at points two and 
five miles distant. 

On this subject this court said in Schwarting v. Ogram, 
123 Neb. 76, 242 N. W. 273: “This question of the admis- 
sibility of the speed of a vehicle shortly prior to the time of 
the accident rests largely in the discretion of the court.” 
This rule was approved in Showers v. A. H. Jones Co., 126 
Neb. 604, 253 N. W. 902. The rule as announced in Schwar- 
ting v. Ogram, supra, was dependent upon an estimate of 
speed at a point about 600 feet from the point of the acci- 
dent. The approval of the rule in Showers v. A. H. Jones 
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Co., supra, was dependent on an estimate of speed at a point 
about 180 to 200 yards from the point of the accident. Here 
the distances were two and five miles and there is an entire 
absence of testimony as to fact or circumstance from which 
a reasonable inference could be drawn that a speed of 50 
miles per hour was maintained from the time the automo- 
bile in which plaintiff’s decedent was riding passed these 
other automobiles, if it was the automobile in which plain- 
tiff’s decedent was riding that did pass. 

The rule of these cases is hereby approved but the discre- 
tion therein contemplated does not permit the admission of 
evidence of speed at other points unless the points are of 
such close proximity that a reasonable inference could be 
drawn that it was continued to the point of accident, or un- 
less, if more remote, there is evidence of fact or circum- 
stance from which a reasonable inference could be drawn 
that speed was continued at approximately the same rate 
over the intervening distance. 

Evidence of fact and circumstance from which a reason- 
able inference could be drawn that the speed of the automo- 
bile in which plaintiffs decedent was riding was maintained 
at about 50 miles per hour being absent it becomes necessary 
to hold that the trial court abused its discretion in permit- 
ting the evidence complained of under this assignment of 
error to be considered by the jury. 

The other assignments of error deal with admission and 
rejection of evidence, and instructions given and refused. 
They are without substantial merit and will be thus dis- 
posed of without further discussion. 

The judgment of the district court is reversed and the 
cause remanded for a new trial. 

REVERSED. 
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IN RE ESTATE oF J. F. WORTMAN. 
JOHN E. WORTMAN ET AL., APPELLANTS, V. EDWIN A. 
FRICKE, SPECIAL ADMINISTRATOR, APPELLEE, 
12 N. W. 2d 701 


FILED JANUARY 14, 1944. No. 31703. 


1. Executors and Administrators. The right of a widow or next of 
kin to nominate a suitable person to administer the estate of a 
deceased person exists only for a period of 30 days after the 
death. 

An administrator is not chargeable with interest on 
money which he holds as administrator subject to the order of 

the court, unless he received interest thereon, or. the circum- 
stances are such that he might and ought to have received such 
interest. : 
APPEAL from the district court for Cass county: WILMER 

W. WILSON, JUDGE. Affirmed. 


C. S. Wortman, W. L. Dwyer, A. L. ae and L. B, Fuller, 
for appellants. 
Walter H. Smith and W. A. Robertson, contra, 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is an appeal by John E. Wortman, C. S..Wortman, 
Beth Barnes Gregg, Verna Barnes Pfeiffer and Selma 
Barnes Missner, appellants and objectors, frorn an order 
of the district court for Cass county, Nebraska, approving 
the final report of Edwin A. Fricke, appellee and special ad- 
ministrator of the estate of J. F. Wortman, deceased. This 
report and the objections thereto present the only issue to 
be determined here. The appellants contend that the reg- 
ularity and propriety of the appointment of appellee as 
special administrator is also before the court but the record 
fails to sustain this contention. 

J. F. Wortman died testate on November 28, 1938, while 
a resident of the state of Oregon. At the time of his death 
-he had property in the state of Oregon and in Cass county, 
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and other counties in the state of Nebraska. The will was 
admitted to probate in Jackson county, Oregon, on Decem- 
ber 8, 1938. Ancillary proceedings were instituted for the 
purpose of probate of the will in the county court of Cass 
county, Nebraska, by petition filed on or about June 5, 1939, 
by Harold W. Richards. Pursuant to this petition and nom- 
ination by the said Harold W. Richards, Edwin A. Fricke 
was duly appointed administrator with the will annexed of 
the estate of J. F. Wortman, deceased, on August 4, 1939. 
The appointment was objected to by appellants and from 
the order of appointment they promptly appealed to the 
district court. On September 9, 1939, Fricke was appointed 
special administrator of the estate and thereafter and until 
the order, which is the basis of this appeal, was entered 
proceeded to act in that capacity. The appeal from the or- 
der appointing Fricke administrator with the will annexed 
remained untried and undisposed of until August 12, 1941. | 
On August 12, 1941, a stipulation with regard to the appeal 
was entered into and made a part of the records of the dis- 
trict court, as follows: “It is hereby stipulated by and be- 
tween W. A. Robertson, Attorney for Harold W. Richards, 
petitioner, and C. S. Wortman, Attorney for objectors; that 
the appeal in this case shall be dismissed and said cause re- 
manded to the County Court, with directions that the pro- 
ceedings in the County Court be had to require the special 
administrator to make final report and that hearing be had 
upon said final report and final settlement of his accounts 
and said estate settled thereon without the appointment of 
a regular administrator.” Order was entered pursuant to 
this stipulation and the matter remanded to the county 
court. 

In pursuance of this stipulation and the order thereon 
and mandate to the county court by the district court, Ed- 
win A. Fricke, special administrator, filed his report. The 
county court approved the report. Appeal was taken to the 
district court from the action of the county court. On hear- 
ing in the district court the report was approved in part and 
disapproved in part. The appeal here is from this order of 
the district court. 
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The special administrator without question accounted for 
all of the money coming into his hands. The only questions 
are as to certain disbursement for administration expense 
and a claim that interest should be accounted for on funds 
coming into his hands. As expense of administration the 
county court allowed the following: Court costs, $91.10; 
administrator’s fees, $79.76; administrator’s expense, $10; 
and attorney’s fees, $125. The district court reduced the 
cost item by $17.42 and with that change approved the re- 
port. Appellants object to the items allowed. 

The objection is not that the items of costs were not prop- | 
er or that the fees were excessive, but that the special ad- 
ministrator was an interloper, had no right to his appoint- 
ment and that the fees were improper under special admin- 
istration, and that the county judge was biased and preju- 
diced and thereby disqualified. 

If we were to assume or to find from the record, which 
we do not, that the special administrator in the beginning 
was an interloper and that the county judge was prejudiced, 
still that would avail appellants nothing. 

By their stipulation on which the court acted appellants 
have not only waived objection to the appointment but have 
specifically approved the manner of handling and the clos- 
ing of this estate. They will not now be permitted to com- 
plain that the proceedings were irregular. 

The basis for the charge that the county judge was preju- 
diced is the fact that he appointed as special administrator 
the person from whose appointment as administrator with 
the will annexed appellants were appealing. The appeal 
was not based upon an allegation of incompetency of Fricke 
but on the ground that there was no need for administra- 
tion and the further ground that appellants had the right 
of nomination which was denied them. It is evident that 
the court concluded otherwise and with that conclusion we 
are in accord. In the light of the conclusion arrived at with 
regard to the necessity for probate of the will and in the 
light of the appeal from the appointment of an administra- 
tor with the will annexed the county judge had not only the 
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right but was under the duty to appoint a special adminis- 
trator. Comp. St. 1929, sec. 80-316. The appointment of a 
special administrator is a function to be performed by the 
county judge without any statutory direction that he look 
to any interested party for nomination. In this wise the 
county judge acted and in the light of the manner in which 
the special administrator performed his trust it cannot be 
said that discretion was abused. There is nothing on which 
a finding of prejudice could be grounded. 

Even in the absence of the stipulation it would still be 
necessary to hold that there was no irregularity. One as- 
sertion of irregularity is based upon the claimed right of 
next of kin to nominate an administrator. No executor was 
named in the will, hence the county court was required to 
proceed to the appointment of an administrator with the 
will annexed as if J. F. Wortman had died intestate. Comp. 
St. 1929, sec. 830-306. So proceeding, the right of the widow 
or next of kin to nominate a suitable person to administer 
the estate existed for a period of 30 days. Comp. St. 1929, 
sec. 80-314. No effort was made to secure the appointment 
of an administrator until April 21, 1989. It follows that 
this failure to nominate within 30 days by the next of kin 
barred them of any such right thereafter. There were no 
creditors, therefore by the specific terms of statute it was 
proper for the county court to commit administration to any 
person found by the county judge to be a proper person to 
administer the estate. Comp. St. 1929, sec. 30-314. 

It is contended that the appointment of an administrator 
was improper for the reason that there was no necessity for 
administration. The basis for the contention is that the es- 
tate was solvent end that all claims were paid or payable 
out of the original probate in Oregon, that there was no 
personal property in Nebraska but only real estate which 
descended directly in accordance with the terms of the will. 

This contention fails to take into consideration the terms 
of the will. The will contained a provision for payment of 
expense of last illness, funeral expenses and just debts and 
one specific bequest of $1,000. After payment of these 
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items it placed the rest, residue and remainder of the estate 
in trust with the Medford National Bank, Medford, Oregon, 
as trustee, for the use and benefit of the widow of J. F. 
Wortman during her lifetime, with power of sale in the 
trustee. None of the residue was subject to distribution un- 
til the death of the widow. Obviously necessity existed to 
administer, preserve, and protect the trust in order that the 
income might be paid to and for the benefit of the widow 
under the terms of the will. The contention of appellants 
in this connection is without merit. 

The proposition that the special administrator should be 
charged with interest under the circumstances such as are 
disclosed by this record finds no support in the decisions. 
By the stipulation referred to the same duties and liabilities 
devolved upon him as would have devolved upon an adminis- 
trator with the will annexed. As administrator with the 
will annexed Fricke would not have been chargeable with 
‘interest. The applicable rule is stated in the eighth point of 
the syllabus in In re Estate of Wilson, 97 Neb. 780, 151 N. 
W. 316, as follows: “An administrator is not chargeable 
with interest on money which he holds as administrator 
subject to the order of the court, unless he received interest 
thereon, or the circumstances are such that he might and 
ought to have received such interest.” 

The briefs of appellants, for the most part, instead of be- 
ing a discussion of pertinent issues of law and of fact, are 
. a personal attack upon the judicial and personal integrity 
of A. H. Duxbury, county judge of Cass county, Nebraska, 
and the personal and professional integrity of W. A. Rob- 
ertson, attorney for the administrator. From a careful ex- 
amination of the record we do not hesitate to say that these 
attacks are made without the slightest bit of excuse or jus- 
tification. : 

The conduct of attorneys for appellants in thus attacking 
an able and respected judicial officer of the state and a cap- 
able and highly respected member of the legal profession 
under the guise of presentation of litigable issues should not 
and does not escape the censure of this court. 
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An attorney’s fee of $100 is allowed against the estate 
for services for attorneys for appellee in this court. 
The judgment of the district court is affirmed. 
AFFIRMED. 


BRUNO B. ASBRA, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
12 N. W. 2d 845 


FILED JANUARY 25, 1944. No. 31690. 


Arson. In this case, involving a conviction of the crime of arson, we 
have considered the assignments of error and find that no error 
prejudicial to the defendant occurred. 


ERROR to the district court for Cedar county: SIDNEY T. 
FRUM, JUDGE. Affirmed, 


Clarence E. Haley, for plaintiff in error. 


Walter R. Johnson, Attorney General, H. Emerson Kok- 
' jer and Rush C. Clarke, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ.. 


SIMMONS, C. J. 

Defendant was charged, in four counts, with the crime of 
arson. He was tried on two counts, and found guilty on one. 
He prosecutes error to this court, presenting by argument 
the contention that the evidence was insufficient to sustain 
the verdict and that the court should have sustained a mo- 
tion for a directed verdict when the state rested and again 
when both parties rested; that the verdict of guilty on one 
count and not guilty on another is inconsistent; that there 
was error in the instructions to the jury and finally that the 
sentence imposed by the court was excessive. We sustain 
the judgment of the trial court. 

It is not questioned but that the crime of arson was com- 

mitted by some one. The question presented is the sufficien- 
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cy of the evidence to go to the jury and to sustain the jury’s 
verdict that defendant was guilty. 

The state’s evidence detailed the following situation: The 
defendant operated a liquor store and recreation parlor in 
Wynot. He lived in a rented house. On the afternoon of 
January 10, 1941, his wife and son left the home at four 
p. m. and drove to Sioux City, Iowa, for a visit with her 
mother, taking personal property with her and leaving no 
one in the house. The defendant left his place of business 
about 6 or 6:30 p. m. and went home where he remained 
for 30 to 40 minutes, firing the furnace and eating a lunch. 
He locked the house and returned to his place of business 
sometime after 7 p. m. where he remained until the fire was 
discovered in his home. This discovery was made between 
10 and 10:30 p. m. When notified that his house was afire, 
defendant apparently said nothing, went to the scene of the 
fire, arriving there some 20 or 30 minutes after the volun- 
teer fire department reached the scene and had the fire ex- 
tinguished. He told of money hidden in the house, which 
he recovered after his arrival, but showed to no one. -When 
members of the fire department and neighbors arrived they 
found the house locked and a fire in the living room in and 
around a day bed and radio. They broke in, threw the bed 
out the window and put out the fire by the use of chemicals 
and water. There was a strong odor of kerosene on and 
about the day bed, on the floor of the kitchen, on rugs in two 
places. in the house, in the basement and on a bed and bed- 
ding on the second floor. Binder twine was tied in a zigzag 
manner across the basement stairway, then strung across 
the kitchen to a bed in a room on the first floor and under a 
kerosene-soaked rug in an inside hallway, up the stairway 
to the second floor and tied to several articles of furniture 
there. The twine was burned in places on the second floor. 
An empty five-gallon can was found in a closet off the kit- 
chen the night of the fire. When interviewed after the fire, 
defendant stated he had only $10 in outstanding debts, but 
some days later totaled this to something over $800 of debts. 
His furniture was mortgaged. On November 11, 1940, just 
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60 days before the fire, without an inspection or valuation 
by the agent, he had it insured for $1,400. The state’s evi- 
dence showed that the furniture was overinsured. Elec- 
tricity was ruled out as a possible cause. The state’s ex- 
perts, describing the situation they found, testified that the 
fire could have been started several hours before it was dis- 
covered. 

At the close of the state’s case they had established by 
evidence and by admissions of the defendant that some one, 
well acquainted with the inside arrangement of the house, 
had planned and set the fire; that the defendant was the last 
person known to have been in the house before the fire; that 
defendant left the house some two to three hours before the 
fire was discovered; that he locked the house securely and 
that the house was locked when firemen and neighbors 
reached it after the fire was discovered; that defendant first 
denied and then admitted his debts; that the property was 
overinsured; and, although clearly of incendiary origin, the 
fire could not have been started by defective electric wiring. 

There is little conflict between the state’s and defendant’s 
evidence. The evidence for the defendant was largely de- 
voted to showing that pictures, keepsakes and valuable pos- 
sessions of the wife were in the house at the time of the fire, 
that the wife and son took nothing of particular value to 
Sioux City and that the property was not overinsured. The 
wife’s testimony was that the house was in proper order 
when she left at four o’clock, having been fully cleaned and 
floors waxed that day; that the house was locked before she 
started for Sioux City and the key was left with the de- 
fendant at his place of business. The defendant detailed 
his day about as the state established by his admissions. 
He testified he had $365 hidden in the house that was be- 
ing accumulated to pay for a renewal of his license. This 
he claims he salvaged and later gave to his wife. He need- 
ed, as we read the record, about $500 to secure another li- 
cense for his business. He was in arrears in his rent. Al- 
though the fire was “out” by 11 o’clock that night he did not 
notify his wife or the owner of the house of the fire until 
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after 9 o’clock the following day. He denied any connection 
with the fire. Further recital of the evidence is not neces- 
sary. We consider it sufficient to carry the case to the jury 
. and to sustain the verdict of guilty. 

The defendant next complains that the verdict is incon- 
sistent in that he was found guilty of setting fire to his per- 
sonal property and not guilty of setting fire to the house in 
which it was:located. However, as to that we have said the 
defendant cannot complain because he was acquitted of one 
offense and that he “was not prejudiced by the findings re- © 
turned in his favor.” Weinecke v. State, 34 Neb. 14, 51 N. 
W. 307. 

It appears that there was some confusion as to the name 
of the insurance company that carried the risk on the house- 
hold goods. There was no actual confusion as to the iden- 
tity of the company. No issue was made as to it. The pol- 
icy was in evidence. During the progress of the trial the 
true name was stipulated and by agreement the information 
was amended to set it forth. The trial court in his instruc- 
tion number one erroneously named the company. The 
court did correctly name the company in his instruction 
number eight, wherein he recited the elements of the offense 
which the state was required to prove. We do not see how 
this error could have been prejudicial to the defendant. 

On the matter of the credibility of witnesses the trial 
court instructed the jury, in part, as follows: “You are the 
sole judges of the credibility of the witnesses and of the 
weight to be given their testimony. You are not bound to 
accept as true any statement simply because it is sworn to 
by the greater number of witnesses, nor are you bound to 
accept the testimony of any witness as absolutely true, if 
for any good reason it appears to you unreliable or untrue. 
Yet you have no right to reject the testimony of any of the 
witnesses without good reason and should not do so unless 
you find it unreconcilable with other testimony which you 
find to be true.” The defendant attacks the last sentence of 
this instruction and argues that the jury have the right for — 
good reason to reject the testimony of any witness and that, 
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as a condition to rejection, it is not necessary that the jury 
find it “unreconcilable with other testimony” which they 
“find to be true.” We are unable to see where the instruc- 
tion was prejudicial te the defendant. The evidence was 
circumstantial and there was in it but little dispute on 
material matters. The question to be determined from the 
circumstantial evidence was whether or not the defendant 
was guilty of the offense. The defendant testified in his own 
behalf and denied that he had ‘“‘anything to do with the set- 
ting of the fire.” When applied to his denial the jury were 
directly instructed that they should not reject his denial as 
untrue unless. it was found unreconcilable with other testi- 
mony which they found to be true. 

Finally the defendant argues that the sentence is exces- 
sive. The statute authorized a sentence “for not less than 
one nor more than five years.” Comp. St. Supp. 1941, sec. 
28-5,102. The trial court fixed the sentence at two years. 
We do not consider the sentence to be excessive. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


ROSE RIEKES, APPELLANT, V. ALBERT L. SCHANTZ, APPELLEE. 
12 N. W. 2d 766 


FILED JANUARY 25, 1944. No. 31634. 


1. Appeal and Error. In determining the correctness of a directed 
verdict on the ground of plaintiff’s contributory negligence suf- 
ficient to bar a recovery, the testimony most favorable to plain- 
tiff will be accepted as true. 

2. Automobiles. A person traveling a favored street protected by 
a stop sign, of which he has knowledge, may properly assume 
that oncoming traffic will obey it. 

3. Negligence. Where a driver of an automobile is suddenly con- 
fronted with an emergency requiring instant decision, he is not 
necessarily guilty of negligence in pursuing a course which ma- 
ture reflection or deliberate judgment might prove to be wrong. 

4. Evidence. The physical facts are sufficient to bar a recovery 
for negligence only when they indisputably demonstrate that the 
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collision out of which the cause of action arose was not caused 
by the party charged. 

5. . Negligence. When different minds may reasonably draw differ- 
ent conclusions from the same facts as to whether or not they 
establish negligence or contributory negligence, such issues 
should be submitted to a jury. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE, Reversed. 


Webb, Beber, Klutznick & Kelley and Harold R. Lebens, 
for appellant. 


Kennedy, Holland, DeLacy & Svoboda, contra, 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and POLK and Nuss, District Judges. 


CARTER, J. 

This is an appeal from a judgment in favor of the defend- 
ant in a personal injury action growing out of an automo- 
bile accident at a street intersection in the city of Omaha. 
The record shows that defendant moved for a directed ver- 
dict at the close of plaintiff’s evidence, which motion was 
overruled. The motion was renewed at the close of defend- 
ant’s evidence and it was then sustained. From the judg- 
ment of dismissal, entered in accordance therewith, the 
plaintiff appeals. ; 

In considering the evidence, for the purpose of reviewing 
the correctness of the trial court’s order directing a verdict 
for the defendant, we will assume the existence of every 
material fact which the evidence of plaintiff tends to estab- 
lish, as well as all reasonable inferences to be drawn there- 
from. Anderbery v. Katz, 142 Neb. 872, 8 N. W. 2d 207. It 
is just as fundamental that where different minds may rea- 
sonably draw different conclusions from the same facts as 
to whether cr not they establish negligence or contributory 
negligence, such issues should be submitted to a jury. Parks 
v, Metz, 140 Neb. 2385, 299 N. W. 643. The question to be 
determined is whether the action of the trial court in direct- 
ing a verdict was correct in view of the foregoing rules. 
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The evidence shows that on December 9, 1941, plaintiff 
left her home at about 10 a. m., and proceeded east on Far- 
nam street. As she approached the intersection of Farnam 
street and 51st avenue she observed an automobile ap- 
proaching from the south. When she first observed this car 
it was about 100 feet south of the stop sign, the stop sign it- 
self being about 20 feet south of the south curb of Farnam 
street. Plaintiff was about 25 feet west of the east curb line 
of 51st avenue when this observation was made and was 
traveling at a speed of 20 or 25 miles an hour. Plaintiff tes- 
tifies that she then slowed down, looked to the north and, 
seeing no cars coming from that direction, again looked to 
the south. Defendant’s car was then 10 feet south of the 
stop sign advancing at a speed of 40 miles an hour. Plain- 
tiff’s testimony is that defendant’s car continued at the same 
rate of speed, failed to stop at the stop sign, and crashed 
into the side of plaintiff's car. Plaintiff’s evidence is that 
she expected the defendant to stop at the stop sign and when 
he failed to do this she stepped on the accelerator and turned 
to the left in an attempt to avoid the collision. The evidence 
igs clear that defendant did not change his direction and that 
the accident occurred in the northeast quadrant of the in- 
tersection. ~ 

The physical facts disclose that plaintifi’s car suffered 
material damage on the right side. The right front fender 
was badly bent and the body badly damaged back of the 
right front fender and in front of the right door. The evi- 
dence clearly indicates that this was the point of impact 
with defendant’s car. There is evidence that the frame was 
bent in, the manifold broken, the rear motor hangars bro- 
ken and the motor pushed to the left. The record also dis- 
closes that plaintiff’s car continued on after the collision 
and ran into a tree located about 33 feet east of the curb of 
5lst avenue. Ag a result of the impact with the tree the 
bumper of plaintiff’s car was bent in the middle so that it 
resembled a “U.” 

Defendant’s car was damaged mostly at the front. The 
headlights were bent to the right, all indications being that 
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the force of the impact was from the left. After the acci- 
dent the car was lying on its left side in the northeast quad- 
rant of the intersection. The testimony of defendant con- 
flicts materially with that of the plaintiff. He testifies that 
he stopped at the stop sign, proceeded into the intersection 
when it was clear and was struck by plaintifi’s car travel- 
ing at a high rate of speed. 

There is evidence in the record that the vision of the par- 
ties was partially obstructed, but we find no evidence in this 
respect which is material in determining the question here 
presented. 

Plaintiff’s evidence indicates that she approached and en- 
tered the intersection prior to the defendant. She testifies 
that she knew the location of the stop sign and assumed 
that defendant would stop. We think that a person travel- 
ing a favored street protected by stop signs may properly 
assume that oncoming traffic will obey them. The evidence 
shows that plaintiff approached the intersection from de- 
fendant’s left, but in view of the fact that plaintiff’s evi- 
dence is that she entered the intersection first with knowl- 
edge of the stop sign protecting her from the right, we do 
not think this fact is at all material here. Defendant con- 
tends that plaintiff was negligent in speeding up in an at- 
tempt to avoid the collision. If the plaintiff’s evidence be 
true, she was faced with an emergency when defendant’s 
car came through the stop sign at a high rate of speed. We 
have said many times that, where one is confronted sudden- 
ly with an emergency and is required to act quickly, he is 
not necessarily negligent if he pursues a course which ma- 
ture reflection or deliberate judgment might prove to be 
wrong. All the law requires is that one conduct himself as 
an ordinary, careful and prudent person would have done 
under similar circumstances, and if he does that he is not 
held to be negligent, even though he committed an error of 
judgment. Belik v. Warsocki, 126 Neb. 560, 253 N. W. 689. 
We cannot say therefore that the act of plaintiff in speeding 
up her car under the situation disclosed by her testimony 
constituted contributory negligence sufficient to bar recov- 
ery as a matter of law. 
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Defendant relies upon the physical facts to sustain his 
position. A careful examination of them reveals nothing 
that is wholly inconsistent with the theory of either party. 
For the physical facts to be sufficient to bar a recovery they 
must indisputably demonstrate that the collision out of 
which the cause of action arose was not caused by defend- 
ant’s negligence. The physical facts shown by the record 
in the present case do not so show. 

There were only two witnesses to the accident, the plain- 
tiff and the defendant, and their testimony is very conflict- 
ing. The physical facts recited in the record are not undis- 
puted or conclusive and, though properly admissible, are 
not sufficient upon which to direct a verdict. After consid- 
ering plaintiff’s evidence in the light of the rules hereinbe- 
fore set out we think it was sufficient to receive the consid- 
eration of the jury. We conclude, therefore, that the trial 
court erred in directing a verdict for the defendant. The 
judgment of the district court is reversed and the cause re- 


manded for further proceedings. 
; REVERSED. 


IN RE ESTATE OF AUGUSTUS STATZ. 
LILLIE M. FILER, APPELLANT, CROSS-APPELLEE, V. HAZEL J. 
STaTz, ADMINISTRATRIX, APPELLEE, CROSS-APPELLANT, 
12 N, W. 2d 829 


FILED JANUARY 25, 1944. No. 31680. 


1. Courts. By the Constitution, article V, sec. 16, and section 27- 
508, Comp. St. 1929, the county court has exclusive original ju- 
risdiction of all matters relating to the settlement of the estates 
of deceased persons. 

2. Executors and Administrators. The county court has the power 
to require executors or administrators to exhibit and settle their 
accounts, and to account for the estates and property that have 
come into their possession as such. If the executor or adminis- 
trator is deceased the court may require his personal represen- 
tative to make such an accounting. 

3. Courts. County courts are without general equity jurisdiction 
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but, in exercising exclusive original jurisdiction over estates, 
may apply equitable principles to matters within probate juris- 
diction, and render to the parties interested in the assets of the 
estate such relief as their respective situations may justify. 
Executors and Administrators. If a third party, who has himself 
planned, or who has participated in, the wasting of an estate, 
and is before the court, as on objections to the final account, the 
court may compel him to refund to the representative what he 
has unlawfully received. 

Any person beneficially interested in the estate em- 
braced in an administration account may cite the executor or 
administrator to file an account, object, or file objections to the 
terms or matters contained in the account, and the representa- 
tive may in a proper proceeding be surcharged with losses oc- 
curring because of a breach of trust. . 

Legatees and distributees come within the scope of this 
rule, and when they positively allege their status in a petition 
or objections to the account, which is admitted by demurrer, 
they then have such an interest as will permit the action to be 
maintained by them. 

An executor or administrator cannot set up the stat- 
ute of limitations against the next of kin or persons entitled to 
the distribution of the assets of the estate, unless he repudiates 
the trust or sets up claims in his own right, or until the trust is 
terminated. 

An executor or administrator should preserve the 
property of the estate entrusted to him, separate and apart from 
his own, to give it an earmark so that it will always be techni- 
cally in the custody of the county court and readily known and 
traceable. The violation of this duty is a breach of trust which 
may entail consequences of pecuniary liability upon him for 
profit to himself or loss to the cestui que trusts, although acting 
in good faith. 

The rule against a trustee (executor or administrator) 
borrowing money from a trust fund in his charge at the expense 
of the beneficiary or advantage or profit to himself, applies to 
cases wherein the spouse of the trustee is the recipient of such 
loan, advantage or profit. 

An intelligible statement of facts under oath showing 
an existing substantial right by reason of such a breach of trust 
which the court has jurisdiction to enforce, concluding with a 
prayer for general equitable relief, is a sufficient allegation of 
all matters necessary under our code to state a cause of action 
and sustain a judgment in the county court. 

Courts. Jurisdiction of the subject matter in a court of record 
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is to be tested by the authorized extent of the powers of the 
court in respect to the cause of action before it. 

. While on appeal to the district court the plaintiff must 
prosecute the same cause of action as in the court of original 
jurisdiction, yet, in drafting his petition, he is not confined to 
the allegations contained in his pleading in the court below, so 
long as the identity of the original cause of action is preserved. 


12. 


APPEAL from the district court for Nuckolls county: 
STANLEY BARTOS, JUDGE. Reversed, with directions. 


Kuns & Van Steenberg and H. G. Wellenstek, for appel- 
lant. 


H. A. Brubaker, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

This litigation originated in the county court of Nuckolls 
county, Nebraska. For clarity it seems necessary to review 
certain preliminary proceedings. The county court appoint- 
ed William Statz executor of the estate of Augustus Statz, 
deceased. William Statz, the executor, died, and Hazel J. 
Statz, his wife, was appointed administratrix of his estate. 
Certain legatees under the will made application for the ap- 
pointment of an administrator de bonis non, ¢. t. a., of the 
Augustus Statz estate and F. M. Harris was so appointed. 
Thereafter two legatees made request in writing to the 
county court that Haze] J. Statz, administratrix of the es- 
tate of the executor deceased, and his sureties, be required 
to render a final account of the executor’s administration of 
the estate of Augustus Statz, deceased. The administratrix 
thereafter filed an extensive showing which included an 
itemized statement and account of all money and assets re- 
ceived and expended by the deceased executor between April 
11, 1938, the date of his last report to the county court, and 
the date of his death on July 26, 1938, including balances 
then remaining in her hands. Among other things she al- 
leged that she had accounted to the administrator de bonis 
non for all of the assets coming into her hands. Upon this 
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showing the county court denied the request of the legatees. 
The order, however, did not adjudge the legality, sufficiency 
or finality of the showing made by the administratrix. 
Thereafter Lillie M. Filer filed a pleading in the county 
court entitled, “Objections to the showing of Hazel J. Statz, 
administratrix of the estate of William Statz, deceased,” 
which we will call a petition. In this petition she stated 
that she was one of the legatees under the last will and tes- 
tament of Augustus Statz, deceased; objected to the show- 
ing of Hazel J. Statz, administratrix; and alleged, in sub- 
stance, that on November 29, 1929, William Statz, as execu- 
tor of the estate of Augustus Statz, deceased, failed to per- 
form his duties as executor, violated his duties as executor, 
and without authority or approval of the county court, and 
without exercising the care, prudence, and discretion re- 
quired of him as executor, wrongfully loaned $8,700, funds 
of the estate, to his wife, Hazel J. Statz, who is now the aa- 
ministratrix of his estate; alleged that the loan was secured 
by first mortgage on a farm (described), not previously 
owned by either of them, but purchased for $9,700 at the 
time of making the loan; that the value of the land at that 
time did not exceed the sum of $9,700 and was inadequate 
security ; that its value had decreased until the land was not 
worth to exceed $3,000, and although the mortgage was due 
and payable December 1, 1939, no action had been brought 
to foreclose the same; that the executor himself was per- 
sonally interested in the land and his annual reports to the 
county court showed that he had personally paid the inter- 
est on the loan, and once paid $200 on the principal; that 
on September 11, 19389, after the death of the executor, and 
after she was made his administratrix, Hazel J. Statz paid 
$50 on the principal. Among other things petitioner prayed 
that the showing of the administratrix be not approved, 
that the amount due on the loan be determined, for judg- 
ment therefor against the estate of William Statz, deceased, 
and Hazel J. Statz, administratrix, and for such other and 
further relief as may be just and equitable. 

Special appearance of the administratrix, and demurrers 
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of the administrator de bonis non and Hazel J. Statz, ad- 
ministratrix, were respectively overruled, and the latter 
filed answer, the allegations thereof being immaterial here. 
Reply was filed and the matter was tried on the merits. 
Thereupon the county court adjudged the showing insuf- 
ficient, and found generally for the petitioner, but sur- 
charged the executor’s account with only petitioner’s pro- 
portionate share of the assets involved. In other words, 
the county court’s decree found the transaction to be void- 
able under the law but repudiated only a part thereof in- 
stead of the entire transaction. — 

The case was appealed to the district court where the par- 
ties stipulated, among other things, that the case be tried 
on the pleadings filed in the county court; that the matter 
be heard first on the special appearance, next on demurrer, 
and, if overruled, then on its merits on the pleadings. 
Special appearance was overruled by the district court, but 
demurrer was sustained, and upon request of Lillie M. Filer 
in open court, leave was granted to file an amended petition 
within twenty days, with which she complied. Motion was 
then filed to strike the amended petition as in violation of 
the stipulation, which motion the trial court overruled. In- 
cidentally appellee complains of this ruling, but the general 
rule is that such stipulations are not absolute, even though 
in writing, and are not to be treated as contracts to be en- 
forced under all circumstances. They may be set aside by 
the court in the exercise of a sound discretion in the promo- 
tion of justice. Keens v. Robertson, 46 Neb. 837, 65 N. W. 
897; State Ins. Co. v. Farmers Mutual Ins. Co., 65 Neb. 34, 
90 N. W. 997; 60 C. J. 94. 

Motion was then filed to strike the amended petition be- 
cause of variance, contending that it set up a new and dif- 
ferent cause of action. This motion was sustained, and, 
upon the petitioner’s election not to plead further, the ac- 
tion was dismissed at costs of the petitioner, whe appeals to 
‘this court, assigning as error that the trial court erred in 
sustaining the demurrer of appellee to the original petition, 
and in striking the amended petition and dismissing the ac-. 
tion. 
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The issues here involve the original petition, demurrer 
thereto, and dismissal of the amended petition for variance. 
Bearing this in mind, questions for decision are, whether 
the county court had jurisdiction of the subject matter and 
authority to grant the relief prayed; whether appellant had 
legal capacity to maintain the action; whether the allega- 
tions of the original petition stated a cause of action; and 
whether the amended petition stated a new and different 
cause of action than that pleaded in the county court. 

For the purposes of this opinion, the county court had 
jurisdiction of the subject matter, and authority to grant 
such equitable relief as would do exact justice between all 
the parties in interest. At the outset we conclude that the 
denial of the summary application requesting that Hazel J. 
Statz, administratrix, be required to-file a final account af- 
ter her showing was made and filed, is not res judicata as 
contended by appellee, since the matter affected by the ap- 
plication was only interlocutory and incidental or collateral 
to the determination of this controversy on its merits which 
were not in any manner previously adjudicated. 34 C. J. 
763. 

A demurrer to a petition admits only facts well pleaded 
therein and the court will not consider extrinsic facts ad- 
mitted or alleged by the parties or their counsel. As a gen- 
eral rule only the demurrer and the pleading demurred to 
may be considered in passing thereon. Griffin v. Gass, 133 
Neb. 56, 274 N. W. 193. ‘A demurrer to a petition only lies 
to the statement of facts constituting the supposed cause of 
action, not to the prayer for relief, which may be much in 
excess of what those facts warrant the court to grant.” 
Burnham v. Bennison, 121 Neb. 291, 236 N. W. 745. We 
have recently held that a prayer for equitable relief is as 
broad as the pleadings and the equitable powers of the 
court. Gibson v. Koutsky-Brennan-Vana Co., 143 Neb. 326, 
9 N. W. 2d 298; 21 C. J. 679; 30 C. J. S. 1000, sec. 607. 
When a petition is filed alleging an original cause of action 
directed agairist administration proceedings to obtain relief 
by the application of equitable principles, on demurrer 
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thereto, other records in the probate proceeding which are 
not a part of the petition or demurrer are not before the 
court until some issue of fact or law is properly raised re- 
quiring an investigation thereof. Genau v. Abbott, 68 Neb. 
117, 93 N. W. 942. Therefore, whether as contended by ap- 
pellee, the executor had filed a full and final report and ac- 
count as executor, obtained decree of final settlement and 
distribution to him as trustee, was finally discharged as ex- 
ecutor and served thereafter as trustee under the will, de- 
priving the county court of jurisdiction, is a factual and 
legal question which cannot be determined by this court 
upon demurrer to the petition. By the same token we can- 
not decide whether the county court retained jurisdiction 
over the estate or trust us authorized in section 30-611, 
Comp. St. 1929, or section 30-1801, Comp. St. Supp. 1985. 

The county court is a court of record. Const. art. V, sec. 
16. “Jurisdiction of the subject matter is to be tested by 
the authorized extent of the powers of the court in respect 
to the cause of action before it.” Dame, Probate and Ad- 
ministration (3d ed.) 16, sec. 16. “In a court of record, it 
is not essential that every jurisdictional fact appear upon 
the face of the record, and if a petition sets out facts suf- 
ficient to show a cause of action within the general jurisdic- 
tion of the court, and no facts appear upon the face of the 
record establishing that no jurisdiction exists, all presump- 
tions are resolved in favor of the power of the court to act.” 
Brandeen v. Lau, 113 Neb. 34, 201 N. W. 665. 

By the Constitution, article V, sec. 16, and section 27-503, 
Comp. St. 1929, the county court has exclusive original ju- 
risdiction of all matters relating to the settlement of the 
estates of deceased persons. In re Estate of Jurgensmeier, 
142 Neb. 188, 5 N. W. 2d 238. Section 27-504, Comp. St. 
1929, -provides, in part: “The county court shall have pow- 
er: * * * Fifth. To require executors, administrators, and 
guardians to exhibit and settle their accounts, and account 
for the estates and property that have come into their pos- 
session as such.” This court recently held in In re Estate 
of Jurgensmeier, supra, “In carrying out this statutory au- 
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thorization, it is to be remembered that county courts are 
without general equity jurisdiction, but, in exercising ex- 
clusive original jurisdiction over estates, may apply equi- 
table principles to matters within probate jurisdiction (and 
render to the parties interested in the assets of the estate 
such relief as their respective situations may justify). In 
re Estate of Frerichs, 120 Neb. 462, 233 N. W. 456; In re 
Estate of Wilson, 97 Neb. 780, 151 N. W. 316.” See, also, 
34 C. J. S. 965, sec. 840; 38 C. J. S. 1011, sec. 79; Dame, 
Probate and Administration (8d ed.) 12-15, secs. 13, 14, 
and 15. Such jurisdiction and authority of the county court 
continue until] the executor or administrator has fully com- 
plied with all its judgments, orders, and decrees and the es- 
tate has been placed in the possession of those to whom it 
devolves. In re Estate of Wilson, 98 Neb. 852, 154 N. W. 
717; In re Estate of Hansen, 117 Neb. 551, 221.N. W. 694; 
3 Woerner, American Law of Administration (3d ed.) 1756, 
sec. 506, and 19638, sec. 572; 1 Woerner, American Law of 
Administration (8d ed.) 5138, sec. 150; Dame, Probate and 
Administration (3d ed.) 578, sec. 567. 

The present action is not one to recover a money judg- 
ment as excepted in section 30-801, Comp. St. 1929, but to 
require a true and just accounting as required by law, and 
recover possession of a trust fund, personal property of the 
estate, by surcharging the executor’s account therefor and 
to require his administratrix to account for such assets of 
the estate coming into her possession after his death and 
such assets of the estate coming into her possession wrong- 
fully, with knowledge, during administration thereof before 
his death and still retained thereafter. By statute, section 
30-1401, Comp. St. 1929, “Every executor and administrator 
shall be chargeable in his account with the whole of the 
goods, chattels, rights and credits of the deceased which may 
come to his possession; * * * and with all the interest, profit 
and income that shall in any way come to his hands from 
the estate of the deceased.”” Other appropriate sections in 
the same chapter of our statutes provide the time, manner, 
duty, and necessity of making a true and just accounting of 
the property of the estate to the county court. 
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Therefore, the county court has the power to require an 
executor or an administrator, whose office is ended, to ren- 
der a true and just account of all the assets and pruperty 
that have come into his possession as such (34 C. J. S. 952, 
sec. 833), and if the executor or administrator is deceased, 
the citation may issue to compel his personal] representative 
and his bondsmen to make such an accounting. Dame, Pro- 
bate and Administration (3d ed.) 11, sec. 12; 24 C. J. 9383; 
34 C. J. S. 949, sec. 831. To promote justice in behalf of 
persons interested in the assets of an estate it is now estab- 
lished that, if a third party who has himself planned, or 
who has participated in, the wasting of an estate, and is be- 
fore the court, as on objections to the final account, the 
court may compel him to refund to the representative what 
he has unlawfully received. See Dame, Probate and Ad- 
ministration (3d ed.) 592, sec. 579. See, also, 33 C. J. S. 
1248, sec. 242; 34 C. J. S. 1881, sec. 1049; Blake v. Cham- 
bers, 4 Neb. 90; McGlave v. Fitzgerald, 67 Neb. 417, 938 N. 
W. 692; Howells State Bank v. Estate of Muller, 113 Neb. 
177, 202 N. W. 450. 

The only conclusion that can be drawn from the allega- 
tions of the petition and demurrer is that the administra- 
trix, Hazel J. Statz, appellee, still possesses and owns the 
real estate which was purchased with the alleged unlawful 
loan obtained from her husband, the executor, and the mort- 
gage thereon inadequately securing its payment is still ow- 
ing, unpaid and unsatisfied by her in the amount of $8,450 
and interest which belongs to and is a part of the assets of 
the estate. Under such circumstances, this action may be 
maintained in the county court for the purpose of an ac- 
counting of the trust property, which is still traceable and 
technically and legally in the possession of the county court, 
and appellant is not limited to the filing of a claim against 
the executor’s estate or an action in the district court to en- 
force the trust against the administratrix of his estate. 2 
Woerner, American Law of Administration (3d ed.) 1333, 
sec. 402. 

Contention by appellee that this action cannot be main- 
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tained by appellant because she does not have such an in- 
terest in the estate as qualifies her to do so, is without merit. 
There is a distinction in the cases between representing the 
estate in litigation and litigation with the representative of 
the estate. Rine v. Rine, 91 Neb. 248, 185 N. W. 1051. Ad- 
ministration proceedings to settle the estate of a decedent 
are proceedings in rem, and every person interested in such 
.settlement is a party in the county court whether he is 
named or not. He may appear for the purpose of protect- 
ing his interests in the county court, and an appeal to the 
district court removes the whole case to the district court. 
Dame, Probate and Administration (3d ed.) 16, sec. 17; 33 
C. J. S. 890, sec. 12; In re Estate of Nilson, 126 Neb. 541, 
253 N. W. 675; Nilson v. Tekamah Investment Co., 183 Neb. 
180, 274 N. W. 465. The general rule is that any person 
beneficially interested in the estate embraced in an admin- 
istration account may cite the executor or administrator to 
file an account, object, or file objections to the terms or mat- 
ters contained in the account, and the representative may 
in a proper proceeding be surcharged with losses occurring 
because of a breach of trust. 21 Am. Jur. 664, sec. 506, and 
665, secs. 507 and 508. Legatees and distributees come 
within the scope of this rule, and when they positively al- 
lege their status in a petiton or objections to the account, 
such objections should be disposed of in a legal manner and 
not be summarily dismissed on the assumption without 
proof that the objectors are not heirs, legatees, or distrib- 
utees. 24 C. J. 1007; 34 C. J. S. 1067, sec. 884. Further, 
since Lillie M. Filer positively alleged in the petition that 
she was one of the legatees under the last will and testament 
of Augustus Statz, deceased, which is admitted by demur- 
rer, she has such an interest as will permit the action to be 
maintained. 84 C.J. 5S. 988, sec. 848. It is immaterial also 
whether this action was brought by one legatee or by all of 
them, if the application now before us is meritorious on 
the facts pleaded and under the law, since the loan is mere- 
ly voidable and each of the persons interested in the assets 
of a loan wrongfully made by an executor to himself or his 
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wife, has an individual election to repudiate or ratify the 
transaction, and ratification by some of the heirs or devi- 
sees who are cestui que trusts will not preclude a repudia- 
tion of the entire transaction by others. In re Estate of 
Jurgensmeter, SUPTa. 

With reference to the statute of limitations, of which ap- 
pellee claims the benefit, the rule is that the trust of an ex- 
ecutor or administrator is a continuing one, and he cannot 
set up the statute of limitations as against the rights of the 
next of kin or persons entitled to the distribution of the as- 
sets of the estate unless he repudiates the trust or sets up 
claims in his own right, or until the trust is terminated. 
A plea of the statute of limitations is not open to an execu- 
tor or administrator, or the personal representative of a de- 
ceased executor or administrator, in an action for an ac- 
counting of the assets of the estate. 37 C. J. 921; 21 Am. 
Jur. 658, sec. 495; 34 C. J. S. 756, sec. 733; 34 Am. Jur. 290, 
sec. 374, and 291, sec. 376; Dame, Probate and Administra- 
tion (3d ed.) 574, sec. 565; 2 Woerner, American Law of 
Administration (3d ed.) 1333, sec. 402. 

The original petition filed herein states a cause of action. 
In this connection, the law is that an executor’ or adminis- 
trator should preserve the property of the estate entrusted 
to him, separate and apart from his own, to give it an ear- 
mark so that it will always be technically in the custody of 
the county court and readily known and traceable. The vio- 
lation of this duty is a breach of trust which may entail the 
consequences of pecuniary liability upon him for profit to 
himself or loss to the cestui que trusts, although acting in 
good faith. An executor or administrator cannot contract 
with himself. 1 Woerner, American Law of Administra- 
tion (3d ed.) 602, sec. 177. An executor or administrator 
should not employ the assets of the estate in his own busi- 
ness or in speculation on his own account since he is not 
permitted to reap any gain, profit, or advantage from use of 
the trust fund. 33 C. J. S. 1243, sec. 239; 2 Woerner, Amer- 
ican Law of Administration (3d ed.) 1107, sec. 336. In 
making investments of the funds of the estate the executor 
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or administrator acts as a trustee and his duties and liabil- 
ities are governed by the same rules which apply to other 
trustees. 33 C. J. S. 1190, sec. 206; In re Estate of Jurgens- 
meier, supra. A trustee may not borrow from a trust fund 
in his charge. 2 Scott, Trusts, 888, sec. 170.17; Lancaster 
County Bank v. Marshel, 180 Neb. 141, 264 N. W. 470; 
Baird v. Lane, 115 Neb. 418, 213 N. W. 512; Johnson v. 
Erickson, 110 Neb. 511, 194 N. W. 670. There is a principle 
in the law of trusts, sustained by reason and authority, 
which we hereby accept, to the effect that the rule against a 
trustee (executor or administrator) borrowing money from 
a trust fund in his charge at the expense of the beneficiary, 
or advantage or profit to himself, applies to cases wherein 
the spouse of the trustee is the recipient of such loan, ad- 
vantage or profit. Driver v. Blakeley, 165 Or. 312, 107 Pac. 
2d 524, 131 A. L. R. 985. See, also, note, 1381 A. L. R. 990- 
1003; 65 C. J. 653. An intelligible statement of facts under 
oath showing an existing substantial right by reason of 
such a breach of trust, which the court has jurisdiction to 
enforce, concluding with a prayer for general equitable re- 
lief, is a sufficient allegation of all matters necessary under 
our code to state a cause of action and sustain a judgment 
in the county court. Genau v. Abbott, supra. 

On the question of variance, we do not deem it necessary 
to set out the allegations of the amended petition. It is the 
general rule that the same issues must be tried on appeal as 
in the original proceedings in the county court. However, 
in view of propositions of law heretofore stated, the case at 
bar clearly comes within the rule that, “While on appeal to 
the district court the plaintiff must prosecute the same 
cause of action as in the court of original jurisdiction, yet, 
in drafting his petition, he is not confined to the allegations 
contained in his pleading in the court below, so long as the 
identity of the original cause of action is preserved.” Levi 
vy. Fred, 38 Neb. 564, 57 N. W. 386. See, also, Sells v. Hag- 
gard & Co., 21 Neb. 357, 32 N. W. 66; Ball v. Beaumont, 59 
Neb. 631, 81 N. W. 858; McPherson v. Commercial Nat. 
Bank, 61 Neb. 695, 85 N. W. 895; Brockway v. Reynolds, 17 


166 NEBRASKA REPORTS [VoL. 144 
Coverdale & Colpitts v. Dakota County 


Neb. 225, 109 N. W. 154; Zelen v. Domestic Industries, 131 
Neb. 123, 267 N. W. 352. 

We conclude that the trial court erred both in sustaining 
the demurrer to appellant’s original petition, and in strik- 
ing the amended petition and dismissing the action. There- 
fore, the judgment is reversed and the cause remanded with 
directions to hear the appeal on its merits. 

REVERSED, WITH DIRECTIONS. 


COVERDALE & COLPITTS, A COPARTNERSHIP, APPELLANT, V. 
DAKOTA COUNTY, APPELLEE. 
12 N. W. 2d 764 


FILED JANUARY 25, 1944. No. 31646. 


1. Counties. A petition for the allowance of a claim against a 
county is demurrable where it shows on its face that the claim 
was not filed with the county clerk within the time limited by a 
mandatory statute. 

2. Appeal and Error. Before error can be predicated upon the re- 
fusal of the court to permit an amendment to a petition, after 
demurrer thereto is sustained, the record must show that under 
the circumstances the ruling of the court was an abuse of dis- 
cretion. 


APPEAL from the district court for Dakota county: 
ADOLPH E. WENKE, JUDGE. Affirmed. 


George W. Leamer, for appellant. 
Malcolm R. Smith and S. W. McKinley, Jr., contra. 


Heard before SIMMONS, C. J., PAINE, CARTER and CHAP- 
PELL, JJ., and POLK and NUSs, District Judges. 


CHAPPELL, J. 

Coverdale & Colpitts, a copartnership, appellant, herein- 
after called plaintiff, filed a claim with the county clerk of 
Dakota county, Nebraska, to obtain payment for a traffic 
survey and report on a prospective bridge construction proj- 
ect. The claim was rejected by the county board and ap- 
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peal taken to the district court. Appellee, defendant coun- 
ty, demurred to plaintiff's petition on appeal for the reasons, 
that the petition shows on its face that the alleged claim 
was not filed within the time required by law, and that its 
allegations do not state facts sufficient to constitute a cause 
of action. The trial court sustained the defendant’s demur- 
rer in toto and dismissed the action at plaintiff’s costs. 
Plaintiff appealed to this court, assigning as error the sus- 
taining of the demurrer, and dismissal of the action without 
giving plaintiff the right to amend. 

The petition on appeal alleges, in substance, that plaintiff 
and defendant entered into a contract whereby plaintiff, for 
a consideration, was to conduct a traffic survey over the 
bridge spanning the Missouri river between Dakota county, 
Nebraska, and Woodbury county, Iowa; that plaintiff per- 
formed the contract and completed the survey and report 
during the year 1937, which was accepted by defendant, and 
plaintiff filed a claim therefor with the county clerk of Da- 
kota county on May 3, 1940, which was disallowed and re- 
jected by the county board. Certain relative exhibits, “A” 
and “B,” are attached to and made a part of plaintiff’s peti- 
tion. A copy of the claim filed with the county clerk ap- 
pears in the transcript but is not attached to or made a part 
of plaintiff’s petition. The prayer of the petition is for 
judgment against the county for the amount of the claim 
with interest from May 3, 1940, and costs. 

Section 26-119, Comp. St. Supp. 1941, provides in part: 
“All claims against a county must be filed with the county 
clerk within ninety days from and after a time when any 
materials or labor, which forms the basis of the claim, shall 
have been furnished or performed: * ** .” In Consolidated 
Chemical Laboratories v. Cass County, 141 Neb. 486, 3 N. 
W. 2d 920, we held this provision constitutional, reasonable, 
and mandatory, both as to the filing of the claim and the 
time within which the filing thereof must be made. In that 
opinion we said: “A petition for the allowance of a claim 
against a county is demurrable where it shows on its face 
that the claim was not filed with the county clerk within the 


168 NEBRASKA REPORTS [VOL. 144 
Coverdale & Colpitts v. Dakota County 


time limited by a mandatory statute.” See, also, Verges v. 
Morrill County, 143 Neb. 173, 9 N. W. 2d 221; Case v. Fall 
River County, 64 So. Dak. 375, 266 N. W. 728; 15 C. J. 649; 
20 C. J. S. 1255, sec. 298. The words of the statute, “All 
claims against a county” necessarily include all claims aris- 
ing ex contractu whether express or implied. See Skid- 
more v. Alameda County, 13 Cal. 2d 534, 90 Pac. 2d 577. To 
hold otherwise, as suggested by plaintiff, would in effect 
nullify the statute. 

It is immaterial here whether exhibit “A,” a letter from 
the defendant to plaintiff, was an offer or an acceptance, 
since exhibit ““B,” a letter from plaintiff to defendant, was 
an offer or counter-offer thereto and plaintiff relies for re- 
covery upon this exhibit and its alleged acceptance by de- 
fendant. Exhibit “B,” among other things, contains this 
significant statement by plaintiff: “(3) The Board of Coun- 
ty Commissioners has legal authority to appropriate money 
from funds other than the proceeds of a revenue bond issue 
for this particular bridge and will pay our fees and ex- 
penses regardless of the favorable or unfavorable character 
of our report or in the event that, for any reason, the pro- 
posed bridge is not constructed.” We can only decide that 
plaintiff seeks by the allegations and prayer of its petition 
to recover a general money judgment against defendant 
county which without question would be payable from tax- 
ation, and the petition shows on its face that the claim is 
barred by the statute. 

Plaintiff admits in the brief, ‘There is no question but 
that the law is we cannot get our money from taxes, it must 
come from the revenue of the bridge.’’ Nevertheless, the 
allegations of plaintiff’s petition are insufficient to state a 
cause of action upon such a theory, or to charge that the 
claim arose by reason of, or was contractually payable 
from, revenue bonds, or from the revenue or funds or tolls 
derived from any bridge ever constructed by defendant 
county, as provided in sections 39-2101 to 39-2112, Comp. 
St. Supp. 1935, inclusive. Therefore, contentions made by 
plaintiff that the statute of limitations did not commence to 
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run until funds were available from the sale of revenue 
bonds or from revenue, funds, or tolls of a bridge, or that 
the statute (sec. 26-119, Comp. St. Supp. 1941), did not ap- 
ply because the claim did not arise by reason of the govern- 
mental] functions of the county but in its proprietary capac- 
ity, are not presented for decision by the deficient allega- 
tions of the plaintiff’s petition. 

The assignment that the trial court erred in dismissing 
plaintiff’s petition without the right to amend, is without 
merit. Brief of counsel for plaintiff does not contain either 
argument or citation of authorities in support of the assign- 
ment. The statute, section 20-854, Comp. St. 1929, pro- 
vides: “If the demurrer be sustained, the adverse party may 
amend, if the defect can be remedied by way of amendment, 
with or without costs, as the court in its discretion shall di- 
rect.” See, also, Comp. St. 1929, sec. 20-852. Since the 
jurisdiction of the district court on appeal in such matters 
is derivative and not original (Verges v. Morrill County, su- 
pra), we are unable to observe how the “defect can be rem- 
edied by way of amendment” without filing, in effect, an 
original and different claim with the district court than the 
claim originally filed with the county clerk and presented to 
and rejected by the county board, from which the appeal 
was taken. 

In any event, the record does not disclose that plaintiff 
ever tendered an amendment to the district court, or indi- 
cated the character of any amendment which it desired to 
make, which brings the contention within the rule estab- 
lished by this court in similar cases. In Fidler v. Adair, 
109 Neb. 404, 191 N. W. 683, we held: “An application to 
amend a pleading is always addressed to the sound legal 
discretion of the court, and, as it is essential to the exercise 
of that discretion that the court be informed of the nature 
and purpose of the proposed amendment, before error can 
be predicated upon the refusal of the court to permit an 
amendment the record must show that under the circum- 
stances the ruling of the court was an abuse of discretion.” 
Likewise, in Minton v. Palmer, 79 Neb. 351, 112 N. W. 610, 
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this court said: “But, when the character of the amendment 
is not disclosed by the record, it is impossible for us to say 
whether it should have been allowed or denied.” In each 
of the two latter cases the question of the right to amend 
arose after the trial court had sustained a demurrer to the 
petition. 

We can only conclude that the trial court did not err when 
it sustained defendant’s demurrer and dismissed the action. 
Therefore, the judgment is affirmed. 

AFFIRMED. 


ABBIE M. CHEW, APPELLEE, V. ADELBERT LYNN COFFIN, ALSO 
KNOWN AS ALBERT LYNN COFFIN, ET AL., APPELLANTS. 
12 N. W. 2d 839 


FILED JANUARY 25, 1944. No. 31668. 


1. Trial. Where different minds may draw different inferences or 
conclusions from the facts proved, or if there is a conflict in 
the evidence, the matter at issue must be submitted to the jury 
to be determined; but, where the evidence is undisputed, and 
but one reasonable inference can be drawn from the facts, the 
question is one of law for the court. 

2. Automobiles. The operator of a motor vehicle in backing the 
same onto a street or highway must look backward, not only be- 
fore he begins his operation, but also while he is in the act of 
backing, and must give a signal of his intention to back when a 
reasonable necessity for it exists, in order that he may not col- 
lide with or injure those lawfully using such street or highway. 


APPEAL from the district court for Scotts Bluff county: 
CLAIBOURNE G. PERRY, JUDGE. Affirmed. 


Lyda & McGriff, for appellants. 
William H. Heiss, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and POLK and Nuss, District Judges. 


WENKE, J. 
This action was commenced in the district court for Scotts 
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Bluff county by Abbie M. Chew, as plaintiff, to recover for 
damages sustained which she claims were caused by the 
automobile of defendant Adelbert Lynn Coffin while being 
negligently operated by the defendant Ruth Eloise Coffin, 
wife of defendant Adelbert Lynn Coffin. From a verdict 
for the plaintiff and judgment rendered thereon, defendants 
have appealed. 

Plaintiff, Abbie M. Chew, will be aed to as appellee, 
Adelbert Lynn Coffin and Ruth Eloise Coffin as appellants 
and, when referred to individually, Ruth Eloise Coffin will 
be referred to as Mrs. Coffin. 

It is the appellants’ first contention that the appellee was 
guilty of negligence which contributed to the injury and 
that as a matter of law she is precluded from recovering un- 
der the comparative negligence statute. 

The rule is correctly stated in Wentink v. Traphagen, 
138 Neb. 41, 291 N. W. 884, quoting from Morrison v. Scotts 
Bluff County, 104 Neb. 254, 177 N. W. 158, as follows: “If 
plaintiff is guilty of negligence directly contributing to the 
injury, he cannot recover, even though defendant was negli- 
gent, unless the contributory negligence of plaintiff was 
slight and the negligence of defendant was gross in com- 
parison therewith. If, in comparing the negligence of the 
parties, the contributory negligence of the plaintiff is found 
to exceed in any degree that which under the circumstances 
amounts to slight negligence, or if the negligence of defend- 
ant falls in any degree short of gross negligence under the 
circumstances, then the contributory negligence of plaintiff, 
however slight, will defeat a recovery.” 

Whether the question is one of fact for the jury or one of 
law for the court, this court has often announced the rule 
to be as stated in Hickey v. Omaha & C. B. Street Ry. Co., 
140 Neb. 665, 1 N. W. 2d 304: “ “Where different minds may 
draw different inferences or conclusions from the facts 
proved, or if there is a conflict in the evidence, the matter 
at issue must be submitted to the jury to determine; but, 
where the evidence is undisputed, and but one reasonable 
inference can be drawn from the facts, the question is one 
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of law for the court.’ Craig v. Chicago, St. P., M. & O. R. 
Co., 97 Neb. 426, 150 N. W. 874. See 64 C. J. 338.” And in 
Whittaker v. Hanifin, 188 Neb. 18, 291 N. W. 723: “This 
court has held many times that, where different minds may 
draw different conclusions from the evidence in regard to 
negligence, the question should be submitted to the jury, 
but where the evidence shows beyond reasonable dispute 
that the plaintiff's negligence is more than slight as com- 
pared with the defendant’s negligence, then it is proper for 
the trial court to instruct the jury to return a verdict for 
the defendant. Sindelar v. Hord Grain Co., 116 Neb. 776, 
219 N. W. 145.” ; 
The facts, which are in little dispute, are as follows: Ap- 
pellee is an elderly lady 66 years of age and a nurse by pro- 
fession. On the afternoon of December 8, 1941, while try- 
ing to sell dresses by house to house solicitation, she called 
on the home of appellants in Gering, Nebraska, at 1325 Six- 
teenth street at about 2:00 p.m. Appellants had been liv- 
ing at this address for approximately a year and a half. 
The house, in which they lived, faces east being on the west 
side of Sixteenth street. N street runs east and west on the 
north side of the block and M street on the south side. The 
residence is located south of the alley which runs east and 
west through the block. There is a cement sidewalk in front 
of this house for a distance of some 40 feet, being the width 
of the lot, but does not extend further toward either N or M 
streets. The garage is located just southwest of the house 
facing east, the front being a few feet west of the west side 
of the residence. Two cement slabs are used as a driveway 
and connect the garage with the south end of the sidewalk 
and extends slightly beyond. These cement slabs run close 
to the south side of the house.. Sixteenth street is graveled 
and the driveway apron from the end of the cement slabs is 
likewise graveled. The sidewalk is some 20 feet from the 
house and is connected by another walk to the porch which 
is on the east side of the house and in the center thereof. 
On the day in question appellee knocked at the front door 
of appellants’ home but no one answered as Mrs. Coffin had 
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apparently gone out of the house by the back door at about 
the same moment. She was going to the garage to get the 
car, a two-door Ford sedan, which the appellants owned 
and used for family purposes. No one answered so appellee 
left the porch and proceeded down the steps and followed 
the sidewalk out to the street walk and proceeded south 
thereon. Just after appellee left the porch she took an ad- 
dress book from her purse and was looking into it for an 
address. She did not again look up until she was hit by ap- 
pellants’ car at the place where the driveway crosses the 
sidewalk. She neither heard nor saw the car until she was 
hit. 

Mrs. Coffin, after she left the house and before she went 
into the garage to get the car, looked east along the south 
side of the house and did not see any one or anything on the 
driveway or street. She then got in the car and slowly 
backed out, looking out of the left side of the car to see that 
it stayed on the cement slabs. She continued thus until the 
car reached the east edge of the house when she turned and 
looked to her right or north and east to see if there was any 
traffic on the north side. As she turned to look to her right 
she could see the street but very little of the sidewalk and 
none of that part of the sidewalk just north of where it is 
crossed by the driveway. Seeing nothing, she turned back 
to look to her left for traffic and to see that her car stayed 
in alignment with the driveway but did not again look to 
her right or north nor did she at any time sound her horn. 
She continued to back very slowly at what she estimated at 
about two or three miles an hour. The first she knew, with 
reference to the accident, was a slight impact as if she had 
hit a paper box and she immediately stopped. The rear 
wheels of the car stopped just east of the sidewalk, it being 
approximately in the center between the front and rear 
wheels. Appellee, after the accident, was lying just back of 
the car in a slightly diagonal position at a northwest and 
southeast angle, her feet to the south and her head to the 
north. Immediately after the accident appellee told Mrs. 
Coffin and others that it was her own fault, that she was‘not 
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looking but was looking for an address in the book, and that 
she did not see or hear the car. She testifies that she made 
these statements because she felt sorry for Mrs. Coffin. As 
a result of the accident appellee sustained the injuries for 
which she here seeks recovery. 

In Taulborg v. Andresen, 119 Neb. 273, 228 N. W. 528, 
we stated: “The law does not forbid the backing of an au- 
tomobile upon the streets or highways, and to do so does not 
constitute negligence, but the driver of an automobile must 
exercise ordinary care in backing his machine, so as not to 
injure others by the operation, and this duty requires that 
he adopt sufficient means to ascertain whether others are in 
the vicinity who may be injured. It is his positive duty to 
look backward for approaching vehicles and to give them 
timely warning of his intention to back, when a reasonable 
necessity for it exists; and he must not only look backward 
when he commences his operation, but he must continue to 
look backward in order that he may not collide with or in- 
jure those lawfully using such street or highway.” And as 
stated in Vandervert v. Robey, 118 Neb. 395, 225 N. W. 36: 
“ ‘Backing out from private property onto a public highway 
igs an operation demanding a high degree of skill and cau- 
tion to avoid danger or injury to any person on the highway 
or collision with any vehicle thereon, and one engaged in 
such operation must use greater care than would be re- 
quired of one driving along the highway.’ 42 C. J. 1022, 
sec. 759.” 

“A pedestrian on the sidewalk crossing a private drive- 
way is not a trespasser, but has the right of way over a 
motor vehicle emerging from private property, and is bound 
to exercise only reasonable and ordinary care to avoid in- 
jury. He is not required, as a matter of law, to be on the 
lookout for such automobiles, and the fact that he fails to 
see such vehicle approaching does not as a matter of law 
render him guilty of negligence.” 42 C. J. 1158, sec. 932. 
See, also, Ottaway v. Gutman, 207 Mich. 393, 174 N. W. 
127; Crawley v. Jermain, 218 Ill. App. 51. 

Therefore, under the facts of this case, the question of 
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the negligence of Mrs. Coffin while driving the car and the 
contributory negligence of the appellee is one of fact to be 
determined by the jury and likewise the degree or quality 
thereof and not one of law. The question was properly sub- 
mitted to the jury under the comparative negligence statute. 

Appellants further contend that the court erred in giving 
instruction No. 10 which is as follows: “A motorist is re- 
quired by law in the State of Nebraska to have his car 
equipped with a horn or other suitable warning device. 
The statute contemplates the use of these warning devices 
to warn pedestrians or other travelers who may be in the 
path of an approaching car. A person entering a public 
highway or crossing a public highway where his view is ob- 
scured should not only slow down but should give a timely 
signal with his horn or other signaling device. If the jury 
find from the evidence that the person in charge of defend- 
ants’ automobile was backing the same with her vision ob- 
scured as to that part of the public sidewalk where plaintiff 
was walking, and failed to give a timely signal with her 
horn or other signaling device, and in consequence thereof 
ran into and injured plaintiff, then the fact that said de- 
fendant did not see plaintiff does not excuse her, and said 
defendant was guilty of negligence.” Our statute, section 
39-1170, Comp. St. Supp. 1941, provides in part as follows: 
“Every motor vehicle when operated upon a highway shall 
be equipped with a horn in good working order * * * .” In 
construing a similar statute in Christoffersen v. Weir, 110 
Neb. 390, 193 N. W. 922, we stated: “The statute is not 
meaningless. It was enacted for a purpose. Of course, it 
contemplates the installation of warning devices to be used 
to caution pedestrians and other travelers on the highway 
who may be in the path of an approaching car. Otherwise 
the provisions would be a mockery.”’ In Taulborg v. Andre- 
sen, supra, we have held the duty of drivers of automobiles 
in backing onto streets or highways to be: “The operator of 
a motor vehicle in backing the same onto a street or high- 
way must look backward, not only before he begins his op- 
eration, but also while he is in the act of backing, and must 
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give a signal of his intention to back when a reasonable 
necessity for it exists, in order that he may not collide with 
or injure those lawfully using such street or highway.” As 
stated in 42 C. J. 1022, sec. 760: ‘‘Pedestrians have the right 
of way on a sidewalk, and it is incumbent on one who is 
driving an automobile across a sidewalk to notify persons 
who are properly using the sidewalk of his approach and to 
take particular care to avoid endangering or injuring them.” 
And as stated in 42 C. J. 936, sec. 649: “It is also the duty 
of the operator to give a signal of his intention to back when 
any reasonable necessity therefor exists.- These precau- 
tions must be observed not only when backing along a high- 
way but also when backing out into a highway.” 

“While it is not generally proper to group together cer- 
tain facts and state to the jury that if they are found to ex- 
ist they constitute negligence, still it is not reversible error 
to do so provided the facts so stated are such as to induce an 
inference of negligence in all reasonable minds.” Omaha & 
Council Bluffs Ratlvay & Bridge Co. v. Levinston, 49 Neb. 
17, 67 N. W. 887. 

Under the facts as disclosed by the record and these prin- 
ciples of law we do not find any error in this instruction nor 
is it in conflict with instruction No. 12. 

The appellants further contend that the court erred in 
excluding their testimony offered to show the condition of 
the lot north of the alley and that it was not used as a walk. 
While it would have been proper to have received this evi- 
dence since other evidence was received to show the condi- 
tion of the surrounding neighborhood both by exhibits and 
oral testimony, however, it did not directly affect the issues 
involved and was not in any way prejudicial to the parties’ 
rights. 

From an examination of the record as a whole we think 
the case was fairly tried and submitted and is therefore af- 
firmed. 

AFFIRMED. 
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ARNOLD H. THUMAN, PLAINTIFF IN ERROR, V. BERTHA M. 
THUMAN, DEFENDANT IN ERROR. 
13 N. W. 2d 117 


FILepD FEBRUARY 4, 1944. No. 31743. 


1. Divorce. Generally the affidavit, in a civil contempt proceeding 
to enforce an alimony decree, should contain an allegation of 
the order of the court and the defendant’s failure to comply 
therewith; an allegation that the defendant has sufficient ability 
to comply with the order and an allegation that his failure to 
do so is without just cause and wilful. 


2. The strict rules applicable to a proceeding for criminal 
contempt do not apply to a civil contempt proceeding. 

3. In a civil contempt proceeding a substantial and gen- 
eral statement in the affidavit will suffice to give the court ju- 
risdiction to proceed. 

4, Remarriage does not relieve a defendant from the ob- 


ligations fixed by an alimony decree. 


ERROR to the district court for Scotts Bluff county: CLAI- 
BOURNE G. PERRY, JUDGE. Affirmed. 


Morrow & Miller, for plaintiff in error. 
Mothersead & Wright, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, Jd. 


SIMMONS, C. J. 

This is a contempt proceeding. Plaintiff in error will be 
referred to herein as the defendant. The defendant has not 
complied with the alimony provisions of a divorce decree. 
The district court for Scotts Bluff county ordered the de- 
fendant confined in jail until he purged himself of contempt. 
He prosecutes error here advancing generally two conten- 
tions to wit: The sufficiency of the affidavit to confer juris- 
diction in the contempt proceedings and the sufficiency of 
the evidence to sustain the finding of the ability of the de- 
fendant to pay. We affirm the judgment of the trial court. 

May 7, 1941, in an action entitled Bertha M. Thuman, 
plaintiff, v. Arnold H. Thuman, defendant, the district 
court for Scotts Bluff county entered a decree granting the 
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plaintiff an absolute divorce, the custody of two minor chil- 
dren, aged six and two years, and decreed the ownership of 
personal property. The defendant was ordered to pay plain- 
tiff temporary alimony, then in default, attorney’s fees, and 
$10 a week for the support of the plaintiff and said children. 

Basing its action on a supplemental petition, answer, re- 
ply and evidence taken, the court on April 16, 1942, entered 
a decree finding that defendant was unemployed when the 
original decree was taken, that he was, as of the date of the 
second hearing, employed at $175 a month, and that he was 
in default of payments under the original decree. It was 
ordered that he should forthwith pay the delinquent ali- 
mony and thereafter pay the plaintiff alimony at the rate of 
$75 a month. An appeal was not taken from this decree. 

July 30, 1943, the plaintiff’filed her affidavit reciting that 
defendant was in default of payments under both decrees, 
setting out the amounts and “That the defendant is of suf- 
ficient means and ability to make said payments and that 
the failure and refusal to pay the same are intentional, wil- 
ful, unlawful and contemptuous” and praying that the de- 
fendant be cited to answer and show cause why he should 
not be punished for contempt. On the same day defendant 
filed his answer and petition for modification of the decree 
in which he set out that he had paid the costs and attorney’s 
fees and alimony at the rate of $10 a week since the orig- 
inal decree; denied that he had the ability or means to pay 
more, alleged that on January 1, 1943, his salary had been 
increased to $200 a month; that he had remarried, that 
with the deduction of many taxes, expenses of an automo- 
bile, cost of maintaining a home and costs of living it was 
“utterly impossible’ for him to pay more than $10 a week 
alimony. The plaintiff filed her reply and the matter went 
to hearing on July 30, 1948. 

The trial court found the defendant to be in default in the 
sum of $495.70, that the defendant was of sufficient means 
and ability to make the payments, that his refusal to do so 
was intentional, wilful, unlawful and contemptuous and that 
defendant was in contempt and ordered defendant confined 
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in the county jail until he purged himself of the contempt. 
The trial court refused to modify the decree of April 16, 
_ 1942, holding that the evidence showed an increased ability 
to pay since the decree was entered. A motion for new trial 
‘was made and overruled. Defendant served notice of an in- 
tent to prosecute error to this court and furnished a recog- 
nizance in the sum of $1,000 conditioned that if in the pro- 
ceedings in error the judgment is affirmed he will perform 
the judgment and sentence of the court. 

Defendant contends first that the affidavit of plaintiff was 
insufficient to confer jurisdiction upon the court to punish 
for contempt for the reason that it failed to allege that de- 
fendant’s failure to pay “was without just cause.” This is- 
sue was not presented to the trial court, and the affidavit 
was there treated as sufficient. 

Defendant relies upon Wright v. Wright, 182 Neb. 619, 
272 N. W. 568, and Thomas v. Thomas, 132 Neb. 827, 273 N. 
W. 483. In the Wright case it was said: ‘While the strict 
rules applicable to criminal cases do not apply in this pro- 
ceeding, the affidavit upon which the action is based should 
have stated facts which, if proved, would constitute a ‘civil’ 
contempt. This it does not do. The only allegations mate- 
rial to the case are that an order was made and that the de- 
fendant failed to comply with the order. A party is not in 
contempt of court for a failure to comply with an order to 
pay alimony unless it is shown that he had sufficient ability 
to pay and that his refusal was wilful and contumacious 
and without just and reasonable ground.” 

Does the absence of an allegation that the failure to pay 
was “without just cause” (from the syllabus) or “without 
just and reasonable ground” (from the opinion in the 
Wright case) render the affidavit insufficient to confer ju- 
risdiction on the court? 

The decisions point out the elements that constitute the 
constructive civil contempt in this class of cases. Generally 
the allegations that should appear in the affidavit are an al- 
legation of the order of the court and the defendant’s fail- 
ure to comply with the order, that his failure to do so is 


180 NEBRASKA REPORTS [VoL. 144 


Thuman v. Thuman 


without just cause and wilful. The language of the de- 
cisions does not call for a worship of words in the drafting 
of the affidavit. 

In the Wright case, as is there pointed out, the only al- 
legation was the order of the court and the defendant’s fail- 
ure to comply with it. The Wright case rests upon Haw- . 
thorne v. State, 45 Neb. 871, 64 N. W. 359. There the affi- 
davit was held faulty for two reasons. It did not allege that 
the plaintiff had the power to comply, nor did it allege that 
he had property which could be applied to the payment of 
the judgment against him. The same reason plus the ab- 
sence of an allegation that the failure to pay was wilful and 
contumacious caused the holding that the affidavit was 
fatally defective in the Thomas case. The failure to allege 
“without just cause” is not mentioned as a reason for dis- 
missal in any of the cited cases. 

Here plaintiff, by her affidavit, alleged the two decrees 
and the failure of the defendant to make the required pay- 
ments. She alleged that the defendant was “of sufficient 
means and ability to make said payments,” and that “the 
failure and refusal to pay the same are intentional, wilful, 
unlawful and contemptuous.” “The rule generally favored 
is, that a substantial and general statement will suffice to 
give the court jurisdiction to proceed * * * .” 13. J. 66. 
See 17C. J.S. 91. In Nebraska Children’s Home Society v. 
State, 57 Neb. 765, 78 N. W. 267, and in Kammer v. State, 
105 Neb. 224, 180 N. W. 39, we held that the failure to use 
the word “wilful” in an information in contempt did not 
require a holding that the information was “bad” where the 
facts stated clearly charged a wilful disobedience. So here 
the facts stated, together with the quoted statements, must 
be held to assert that the failure to pay was without just 
cause, the procedure being “remedial to compel obedience 
to a judicial order.’ Kammer v. State, supra. This is par- 
ticularly so in view of the fact that the defendant so con- 
strued the affidavit, did not challenge its sufficiency in the 
trial court and joined issue by pleading facts which he as- 
serted showed it was “utterly impossible for him to pay 
more” than he had been paying. 
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Defendant states the issue to be determined here as fol- 
lows: “whether or not the defendant was able to pay more 
than he actually paid * * * and wilfully and contemptuously 
failed and refused to do so.” 

When the original decree was entered defendant was un- 
employed. The alimony payments were fixed at $10 a week. 
He became employed September, 1941, at $175 a month. 
He did not meet all of the payments required by the original 
decree. He resisted the petition for additional alimony on 
the ground that $10 a week was the maximum he could pay 
regularly “and be assured of making said payments when 
due.” The court on April 16, 1942, increased the alimony 
payments to $75 a month and ordered him to pay “forth-- 
with” all sums theretofore adjudged against him. The 
amount of the delinquencies does not appear. Apparently 
since that time he has paid the $10 a week, has not paid 
more, and had accumulated as of July 30, 1943, a delinquen- 
cy of $495.70. Defendant calculates the $10 weekly pay- 
ments to equal $43.83 a month which he has been paying. 
His delinquencies then amount to $31.67 a month. It is 
only this increased amount which he says he is unable to 
pay. Indefinitely and by approximations and averages he 
accounts for the expenditure of his entire salary. 

Before his remarriage he lists his expenditures as in ex- 
cess of his salary. Here he includes $39.39 a month as pay- 
ment and expense on a car used for both business and pleas- 
ure. He lists an insurance premium on a policy then pay- 
able to his first wife, he lists other items of personal ex- 
penditures. For the period from June 1, 1942, to January 
1, 1948, he shows expenditures over $30 each month in ex- 
cess of his income. This is made up by an increase of 
$29.50 for rent and telephone, by doctor bills and a decrease 
in laundry and cleaning bills. Although he admitted on the 
witness stand that the financing charges on his car were 
“cleaned up” before the end of the year, he continues them 
in his tabulations as an expense up to January 1, 1943. 

Beginning January 1, 1943, he had an increase in pay of 
$25 a month. He made a new loan on his car payable $10 a 
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month—so that roughly he had an increase in income and 
decreased outgo resulting in a net gain of $40 a month. 
During this period he submits he was just able to break 
even. 

On the witness stand defendant admitted that during the 
period from January to June, 1948, he had obligations other 
than his own. He does not list these payments in his ex- 
penditure items. He testified to a total indebtedness of 
$110 and lists in his brief figures which show that he has 
no property and had accumulated deficits of over $200 in 
the last half of 1948. He does not show what value he may 
have in either his insurance or his car. His attitude is 
shown by his answer to the question “Yet you made no ef- 
fort to pay more than $10 a week on this alimony, did you?” 
And he answered “Yes, I did, but I just was being bothered, 
and one thing and another I just couldn’t honestly pay any 
more; just didn’t have any left.”” The net of all this is that 
the defendant comes into court and seeks to justify his fail- 
ure to comply with the decree by saying after I have paid 
all my other bills and spent what I felt the situation re- 
quired, I just’“‘didn’t have any left” to pay more on alimony. 

His expenditures for rent and insurance alone arising 
from his second marriage more than equal the monthly de- 
linquencies. Remarriage does not relieve the defendant 
from the obligations fixed by the alimony decree. The first 
wife and children have first consideration. Mcllwain v. Mc- 
Ilwain, 185 Neb. 705, 283 N. W. 845. The sum saved on car 
payments and increased pay, more than equal his delinquent 
payments. By his pleadings here he has admitted an abil- 
ity to pay $10 a week under his former salary and expense. 
He has shown no reason why he cannot comply with the 
court’s order. This record shows that defendant has had a 
fixed, deliberate purpose not to pay more than $10 a week 
alimony and to ignore the decree of April 16, 1942. He has 
persisted in that purpose. The record fully sustains the 
finding of the trial court in the contempt proceeding and it 
is affirmed. 

AFFIRMED. 
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IN RE GUARDIANSHIP OF JEAN PAULINE PHILLIPS. 
JEAN PAULINE BEATY (NEE PHILLIPS), APPELLEE, V. HARRY 
I. HYLTON, GUARDIAN, APPELLANT. , 
18 N. W. 2d 99 


FILED Fespruary 4, 1944. No. 31661. 


1. Gwardian and Ward. A guardian must apply to and receive from 
the county court an order authorizing him to loan the funds of 
his ward, and if he loans his ward’s funds without such author- 
ity, and a loss ensues, he is liable therefor. 

The approval by the county court, without notice to 

those interested, of the reports of the guardian, wherein he re- 

ports such loans of his ward’s funds made without an order of 
the court, is not equivalent to an order of the court authorizing 
the guardian to make such loans. 

Before investing a ward’s funds in a mortgage secu- 

rity, the guardian should file a written application with the pro- 

bate court, the proper notice should be given by that court, and 

a written order entered by the court authorizing the specific in- 

vestment. 


The law does not require that a guardian have unusual 

ability in management of his ward’s estate, but he must employ 

such diligence and prudence as men of ordinary intelligence em- 
ploy in their own affairs. 

The duties of a guardian are similar to those of a 

trustee in the handling of trust funds, and every violation of a 

duty required of him by law, whether wilful or fraudulent, or 

done through negligence or mistake, is a breach of trust. 

A guardian is not protected because he acts in good 
faith or upon the advice of counsel. If he is in doubt as to his 
duties, he can always obtain an order of court for his guidance. 

7. Estoppel. When one of two innocent parties must suffer, that 
one must suffer who, by his own acts, conduct, or laches, has 
made the loss possible. ; 

8. Guardian and Ward. Guardian’s claim that ward is now estopped 
to question his illegal handling of the assets of her estate, be- 
cause as a minor she appeared to acquiesce in his actions, is re- 
jected as unsupported by any evidence of her consent to his acts 
after she reached her majority. 


APPEAL from the district court for York county : EDMUND 
P. Nuss, JUDGE. Affirmed. 


Benton Perry, for appellant. 
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Kirkpatrick & Dougherty, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


PAINE, J. 

This is an appeal by a guardian from a judgment against 
him in an action involving his final accounting in guardian- 
ship. This action involves the question of guardian’s liabil- 
ity for depreciation in value and loss on a real estate mort- 
gage of $10,000 made by a former guardian and turned over 
on his resignation to his successor, the one now appealing. 

Jean Pauline Phillips, the ward, was born August 16, 
1918, and upon the death of her father and mother her un- 
cle, Joseph S. Phillips, was first appointed her guardian by 
the Essex county orphans’ court for the state of New Jersey. 
As he lived in Seward county, Nebraska, he thereafter was 
appointed guardian by the county court for Seward county, 
and brought the ward out to Seward county, with her estate 
of the value of slightly over $10,000. 

The ward reached majority by her marriage on June 3, 
1938, which automatically closed the guardianship and dis- 
charged the guardian (Goble vy. Simeral, 67 Neb. 276, 93 N. 
W. 235), and prior to the expiration of four years from that 
date objections to the guardian’s final report were filed in 
the county court, and on June 9, 1942, more detailed amend- 
ed objections were filed in said court, followed by other 
pleadings. A trial was had, and the county judge found 
that the ward should keep the real estate, with the right to 
an accounting for the last year’s rents. 

From this decision the ward appealed to the district 
court, and it was stipulated that no new pleadings should be 
filed, and that the case should be tried in the district court 
upon the files, proceedings, pleadings and issues as orig- 
inally tried in the county court. 

The transcript sets out some 55 pages of pleadings and 
record, and to understand the issues in the case it will be 
necessary to set out a very brief summary thereof. 

The first guardian, Joseph S. Phillips, on May 12, 1932, 
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filed a petition in the county court for York county, setting 
out that he has been acting under letters of guardianship 
issued by the county court for Seward county, and has had 
the care and custody of the minor and her property, but 
that owing to ill health he has resigned as guardian, and 
asks to be relieved of the duties, and that said minor is now 
a legal resident of York county, and has personal property 
in York county of the value of approximately $12,000; that 
as he has always handled the affairs of said guardianship 
with the help and under the advice of Harry I. Hylton, of 
the First National Bank of Gresham, in York county, he 
therefore asks that said Hylton be appointed guardian of 
the personal property of the minor, and thereupon said 
Harry I. Hylton was appointed guardian of the person and 
estate of the minor on May 12, 1932, and gave bond in the 
sum of $12,000, on the same day. 

On August 14, 1933, said guardian, Harry I. Hylton, filed 
an inventory, showing that the property of the ward con- 
sisted of $964.82 on deposit in the Gresham State Bank and 
a $10,000 note given by Wilhelm Peterson and wife, secured 
by a first mortgage on 120 acres of land in Seward county, 
and also on 8.44 acres of land in Sonoma county, California. 
- On June 9, 1942, the ward filed amended objections to the 
guardian’s final report, as well as to his earlier reports. 
The ward admitted that the guardian is entitled to credit 
for the sums expended by him for her support, maintenance 
and education, but objected to every other item of credit 
claimed by the guardian in his reports, 

Said ward alleges that on November 20, 1928, Joseph S. 
Phillips invested $10,000 of her money in certain notes se- 
cured by a real estate mortgage in the sum of $10,000 upon 
120 acres of farm land, and that said mortgage was exces- 
sive and an “overloan;” that said investment was made 
without notice to the ward, and without any order of the 
county court for Seward county, and was wholly unauthor- 
ized, negligent, imprudent and unlawful. She further states 
that Harry I. Hylton, the present guardian, accepted said 
real estate mortgage as a part of the ward’s estate instead 
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of requiring an appropriate and lawful accounting by his 
predecessor guardian, and that his acts and omissions in the 
premises were unlawful and negligent, and he thereby be- 
came liable for the negligent and unlawful acts and invest- 
ments of his predecessor, Joseph S. Phillips, and is liabie to 
account in his stead. 

It is further alleged that the guardian Harry I. Hylton 
surrendered the mortgage and the notes secured thereby, 
and received from the mortgagors conveyance of the mort- 
gaged premises, all without notice to the ward, and without 
any order of court providing for such notice, and said trans- 
action was illegal and void; that afterwards the guardian, 
without notice to the ward, mortgaged the lands so received 
by him, without authority of court. 

The ward further alleges that she became 21 years of age 
on August 16, 1939, and shortly thereafter requested Harry 
I. Hylton to make final report and accounting of his trust, 
which he failed and neglected to do, and remains in posses- 
sion and control of the ward’s estate, and continues to man- 
age the same and exercise authority over it. She further 
claims that said guardian has permitted the lands in Cali- 
fornia to be sold for taxes. 

The ward further alleges that, by reason of the guard- 
ian’s unlawful and negligent acts, her estate has been de- ° 
pleted, and has been so entirely changed in character, kind, 
value and location of the property into which the guardian 
has reduced and converted it that the ward no longer wishes 
to have or receive it in settlement of her guardian’s ac- 
count; wherefore she prays that said guardian be required 
to account to her for her said sum of $10,562.52 in money, 
with interest thereon, that he may have credit only for the 
items of expenditure set forth in exhibit “A” attached, and 
that all the other credits claimed by him in his final report 
may be disallowed. 

Harry I. Hylton, guardian, filed answer thereto, admit- 
ting that he expended for the interest and care of the ward, 
and for the preservation of her estate, the amounts set 
forth; admits the investment by Joseph §. Phillips.of $10,- 
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000 in notes secured by a real estate mortgage on 120 acres 
of land in Seward county; admits the resignation of Joseph 
S. Phillips as guardian and the allowance of his final ac- 
count, and his discharge, but denies every other allegation 
in the objections. 

The guardian further states that at the time of his ap- 
pointment he deemed it for the best interest of the ward to 
place her in the home of her uncle, H. C. Phillips, at Mit- 
chell, Nebraska, and that she made her home with said uncle 
until November 11, 1985, when he notified the guardian 
that he was no longer able to care for her, and the guardian 
went to Mitchell and returned his ward to York county, tak- 
ing her into his own home, and she made her home with her 
guardian until August 1, 1937; that during this time she 
completed the regular high schoo] course at Gresham and 
took a year of graduate work in the York high school, and 
that the guardian and his wife gave the ward all the care 
and careful attention of parents; that on August 1, 1937, at 
the request of said ward and with the approval and upon 
the order of the county court, she took a course of instruc- 
tion at a beauty school in Lincoln, and on June 3, 19388, was 
married to George Beaty of York, and took up residence 
with her husband in Scotts Bluff county. 

The guardian further states that he has given the affairs 
of his ward his most careful attention, and endeavored to 
handle same in the most prudent manner; that all sums ex- 
pended were for the best interests of the estate and person 
of said ward, and were made with the approval and upon 
the order of the county court for York county; that the 
guardian has filed several reports, and vouchers‘for ali ex- 
penditures shown on said reports, and that these reports 
constitute an accurate account of all his receipts and dis- 
bursements, and he is entitled to have all his accounts ap- 
proved. 

It is further alleged by the guardian that, prior to the 
time of his appointment, farm incomes in York, Seward and 
neighboring counties in Nebraska had been large, crops 
were abundant, and prices relatively high, but that in the 
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fall of 1932 farm prices suddenly dropped to an abnormally 
low level; that drouth conditions persisted, and prices re- 
mained low through 1941, and as a result farmers became 
insolvent, and rea] estate and farm values depreciated to a 
very low level. The guardian states that he did not make 
the original loan of $10,000, but the mortgage was turned 
over to him merely as a part of the assets of the estate of 
said ward, and he is not responsible in any manner for said 
loan and said investment of funds; that owing solely to the 
_ drouth conditions, which were beyond his control, the note 
and mortgage became in arrears and the taxes delinquent, 
but guardian believed that farming conditions would im- 
prove, and that with one or two good crops all arrears would 
be made good. 

However, the drouth continued until mortgagor was un- 
able to pay arrears, delinquencies and taxes, or the princi- 
pal of said loans, and foreclosure was the only remedy. 
Thereupon, the owner of the land offered to deed same to 
the ward and thus save the expense of foreclosure, so the 
guardian caused the real estate to be deeded to Jean Pauline 
Phillips, his ward, and the notes and mortgage were can- 
celed and released, and the former owner of the real estate 
was given the option of redeeming and repurchasing same 
for a period of two years, by the payment of all arrears, but 
conditions became worse, and the former owner was wuable 
to redeem, and the option to purchase lapsed. The guardian 
has diligently collected and accounted for all incomes and 
rentals from said real estate since same was deeded to his 
ward, has kept the real estate rented to a good tenant, and 
kept it in as good a condition of cultivation as possible. 

When the land was deeded to his ward she was living in 
his home, and the matter was fully discussed with her, she 
examined the real estate, and stated she was glad to take 
it over, and never stated to her guardian any disapproval, 
or made any objection to his action in the matter. 

Thereafter, in a proceeding had in the district court, the 
guardian was empowered to execute a loan and mortgage on 
the real estate deeded to his ward in the sum of $2,700, and 
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the proceeds of said loan were expended by the guardian for 
his ward for her care, welfare, education and maintenance, 
and in the preservation of her property, and said expendi- 
tures were accounted for in full; that the title to the real 
estate is in the name of Jean Pauline Beaty, nee Phillips; 
that the farm is well tilled, and with good crops will now 
increase in value. 

The guardian further alleges that at the time of the mar- 
riage of said ward she and her husband visited at his home, 
and he advised her that she was of legal age and he desired 
to have an accounting and terminate the guardianship ; that 
both the ward and her husband urged the guardian to con- 
tinue to look after the farm until a satisfactory sale could 
be had; that prior to her marriage the guardian had ex- 
pended more than the income from the real estate, and had 
advanced considerable funds for her maintenance and edu- 
cation, and wanted to have a final settlement. 

He alleges that on October 4, 1938, he sent the ward a 
copy of all reports made and filed by him, excepting the first 
one, and offered to procure and send her a copy of that, and 
thereafter he did prepare his final account and papers nec- 
essary for the signature of the ward, in order to effect a 
complete accounting and settlement of said estate and dis- 
charge of guardianship, and shortly thereafter he went to 
her home in Scotts Bluff county and left all of said papers 
with her, and filed final account on February 14, 1939. 

The guardian alleges and claims that the ward is now 
barred by laches and delay from questioning the final ac- 
count of the guardian, and is estopped from objecting to 

said final accounting or any action taken by the guardian in 
the premises. 

The guardian sfilewas that he paid some taxes assessed 
against the California real estate belonging to the ward, but 
made a thorough investigation and determined that the real 
estate had no value; that the ward procured the services of 
another attorney, and made a separate investigation of her 
own at that time, and consulted with the guardian about 
the advisability of redemption, and he advised against re- 
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demption, but told the ward and her husband that, while he 
had advanced considerable sums for her, if they wanted the 
taxes paid on the California property he would advance 
enough for that purpose; that after careful consideration 
they elected not to redeem said real estate. Therefore, the 
ward is estopped from asserting any claim against the 
guardian in regard to said California real estate, as the 
failure to redeem and pay the taxes was her sole responsi- 
bility, exercised by her more than two years after she be- 
came of legal age, and the guardian has no responsibility of 
any kind in the premises. 

The guardian prays the court to determine that the ward, 
Jean Pauline Beaty, nee Phillips, has no cause of action of 
any kind against the guardian; that all her purported ob- 
jections be held without merit and dismissed ; that the court 
find in favor of guardian and against said ward on all her 
purported causes of action; that the court approve all the 
reports filed by guardian, and confirm all his actions in the 
premises; that the court find that all property coming into 
the guardian’s hands for said ward has been properly ac- 
counted for, and that all items of expenditure shown on all 
his reports were made for the best interests of said ward, 
and that he be given credit in full therefor; that the court 
determine the amounts advanced for the support of the 
ward, and allow the same as a claim against said ward and 
her estate, together with a reasonable sum for guardian’s 
expenses and for his attorney’s fees, and render judgment 
therefor ; that the court will determine that guardian has a 
lien on the real estate now standing in the ward’s name for 
the payment of said judgment and costs, and for such other 
and different relief as may be just and equitable. 

On November 13, 1942, the cause was tried in the district 
court for York county to Judge Edmund P. Nuss, of the 
tenth judicial district, and on March 20, 1948, the court 
found that the ward is entitled to accounting, and found 
generally upon the issues for the ward and against the 
guardian, and that the investment by Joseph 8S. Phillips, the 
guardian’s predecessor in said trust, of $10,000 of the 
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ward's estate in the real estate mortgage was unauthorized 
and was negligently and illegally made, without notice, 
hearing or order of court; that the guardian Harry I. Hyl- 
ton did not take the legal steps necessary to protect himself 
and his ward in the premises, and that his act in receiving 
said mortgage from his predecessor on May 17, 1932, in its 
then defaulted condition, and without requiring accounting 
for same from his predecessor, was improvident, negligent 
and unlawful, and that thereby the guardian became liable 
to make accounting in his predecessor’s stead for the amount 
invested in said mortgage, and that the guardian’s account 
should therefore be surcharged with said loan in the sum of 
$10,000, with 5 per cent interest from May 17, 1932, and 
should be further surcharged with $964.82 received from 
his predecessor in cash, but without interest thereon, the 
total amount so surcharged being $16,385.57. 

The court further finds that all items paid by the guard- 
ian to the ward for her use and benefit, as set forth in his 
several reports and accountings, are just and correct, and 
are approved, and that he have credit therefor, and finds 
that they amount in the aggregate to $3,102.51, and that 
items of expenditure incidental to the guardianship, such as 
bond premiums, court costs, attorney’s fees, and allowances 
to the guardian, are correct and the guardian should have 
credit therefor upon his final accounting in the aggregate 
sum of $1,018.85. 

The court further finds that the guardian is not entitled 
to credit upon his accounting for taxes, insurance or repairs 
upon the real estate, or for expenses incurred to obtain a 
license to borrow money upon the real estate, nor for inter- 
est paid by him on money borrowed, nor to any allowance 
for his services, or for attorney’s fees, or costs since June 3, 
1988 (except as hereinbefore allowed to him), nor for any 
expenditures made by him since the ward’s marriage June 
8, 1938, except such as were made either directly to‘ the 
ward or for her direct use and benefit. 

It is therefore ordered and adjudged that the guardian’s 
account be surcharged with the sum of $16,385.57 ; that the 
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guardian have credit as hereinbefore found; that the ward 
recover from the guardian the balance thus left due upon 
his accounting in the sum of $12,264.21, with interest at 
the rate of 6 per cent; that upon paying the sum of $12,- 
264.21 into court the said Jean Pauline Beaty and her hus- 
band shall execute and deliver to the clerk of the court, for 
the use and benefit of Harry I. Hylton, a quitclaim deed to 
the real estate mentioned, and that, until the amount of the 
judgment is satisfied in full with interest, the ward shall 
have a lien upon the real estate in question to secure the 
amount due her upon said judgment with costs. 

The assignments of error set out by the guardian, and re- 
lied upon for reversal, are the general charges that the 
judgment of the district court is contrary to the evidence, is 
not sustained by sufficient evidence, and is contrary to law. 

The brief abstract of the pleadings indicates their great 
length. It is very evident that the conventional rules of 
pleading were not followed. No motions were made to 
strike out all except the material facts, and both parties 
were content to state at length every allegation which they 
thought would be beneficial. 

The material facts set out in our summary were generally 
supported by the evidence, and there is no material dispute 
in the testimony as to any important facts in the case. It 
is clear that there is a very serious loss to the ward, and the 
decision in the case may be narrowed down to whether the 
guardian or the ward shall bear the loss, for there can be no 
middle ground. 

A careful study of the entire record in this case shows 
that this ward, who was left an orphan at about ten years 
of age, with property of the value of about $11,000, has 
been exceedingly fortunate in that her first guardian, who 
was her uncle, as well as her second guardian, who was her 
uncle’s banker and adviser, and who signed the uncle’s bond, 
each have honestly handled the affairs of her estate, and 
that there is no reflection in the evidence touching the good 
faith or honesty of any transaction of each of the guardians. 
In addition to that, each of these guardians took the ward 
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into his own home, and the last one, although not related by 
blood, treated her as his own child, and assisted her in se- 
curing a high school education, including one year of post- 
graduate work, and at his own expense advanced sums for 
her clothing and maintenance when the real estate, upon 
which he held a mortgage, because of the drouth, produced 
no income. whatever for her support. 

Joseph S. Phillips, the ward’s uncle and first guardian, 
was a farmer, in very modest circumstances, owning only 
a small farm of 60 acres, and was in failing health, and for 
that reason resigned, and died after his final report in 
guardianship had been approved. He invested in a $10,600 
mortgage upon 120 acres of land, on the advice of the pres- 
ent guardian. This Peterson land was at that time encum- 
bered with a mortgage of $7,000, which was released so 
that the loan of $10,000 of the ward’s money might become 
a first mortgage, whereupon the $7,000 mortgage was re- 
filed and became a second mortgage, and from the proceeds 
of this loan of $10,000 the Petersons paid a debt of $1,- 
558.90 to the bank with which Mr. Hylton, the second guard- 
jan, was connected. 

If the proper investigation had been shade. with fuil dis- 
closure of the facts, irregularities would have been shown 
in the making of the original loan and of the failure to fol- 
low the provisions of law for making such loans, but Mr. 
Hylton assisted Mr. Phillips to make out all of his reports, 
including the final report, and as successor guardian accept- 
ed the mortgage under which the loss occurred. 

The trial court found that the action of the present guard- 
ian in receiving the mortgage from his predecessor on May 
17, 1932, in its then defaulted condition, with over $850 un- 
paid and defaulted interest, and without requiring an ac- 
counting of the assets in the estate from his predecessor, 
was improvident, negligent and unlawful. : 

It appears. that no notice, as required by section 38-506, 
Comp. St. 1929, was ever given to those interested by the 
county court for Seward county before the original invest- 
ment of the ward’s fund in the mortgage in question was 
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made, and therefore such investment is not binding upon 
the ward. Seward v. Danaher, 105 Neb. 787, 181 N. W. 941, 
37 A. L. R. 441; Hendrix v. Richards, 57 Neb. 794, 78 N. W. 
878; Wilkins v. Deal, 128 Neb. 78, 257 N. W. 486; Olsen v. 
Marsh, 142 Neb. 800, 8 N. W. 2d 169. 

In the case of In re Estate of O’Brien, 80 Neb. 125, 118 
N. W. 1001, it was held that a guardian must apply to and 
receive from the county court an order authorizing him to 
loan the funds of his ward, and if he loans his ward’s funds 
without such authority and a loss ensues he is liable there- 
for. The approval by the county court, without notice to 
those interested, of the reports of the guardian, wherein he 
reports such loans of his ward’s funds made without an or- 
der of the court, is not equivalent to an order of the court 
authorizing the guardian to make such loans. 

Under the facts in this case the duty devolved upon the 
second guardian to examine with the utmost care the condi- 
tion of the ward’s estate. He should have required a strict 
accounting from his predecessor, and thereby could have 
protected himself from liability. But the record shows that 
the first guardian petitioned the county court for York 
county (not Seward county, in which he was appointed) to 
resign, and that Hylton be appointed his successor. This 
was done, and Hylton accepted and filed his bond of $12,000, 
all on the same day, May 12, 1932, before the Seward county 
guardianship was closed. 

In this state “‘A guardian has no authority to sell personal 
property or invest the funds of the ward’s estate without 
proper order of the county court.” Wilkins v. Deal, supra. 

An investment of a ward’s funds in mortgage securities 
should only be made after application to the probate court 
and the proper notice given by that court, and after an or- 
der has been made by the court authorizing the specific in- 
vestment and the terms thereof, including the rate of inter- 
est to be received therefor. 

If a guardian carefully follows an order of the court so 
made, he will not be held liable, except for loss of the secu- 
rities themselves through his own negligence. See Dame, 
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Probate and Administration (3d ed.) 719, sec. 708; Medow 
v, Riggert, 1382 Neb. 429, 272 N. W. 238. 

The law does not require that a guardian have unusual 
ability, but he must employ such diligence and prudence as 
men of ordinary intelligence employ in their own affairs of 
a similar nature. The accountability of a guardian for the 
safe keeping and investment of the ward’s funds is not 
measured by his own conceptions of his duty, but he is re- 
quired at his peril to strictly follow all the requirements of 
the law enacted by the legislature for the protection and 

’ security of a ward’s estate. 

The duties of a guardian are similar to those of a trustee 
in the handling of trust funds, and every violation of a du- 
ty required of him by law, whether wilful and fraudulent, 
or done through negligence, or even a violation of those du- 
ties which arise by mere mistake, oversight, or forgetful- 
ness, is a breach of trust. See Whaley v. Matthews, 134 
Neb. 875, 280 N. W. 159. 

In such cases, he is not protected merely because he acts 
in good faith, or upon the advice of counsel. If he is in 
doubt as to his duties, he can protect himself by obtaining a 
formal order made by the court according to the provisions 
of law. 1 Restatement, Trusts, 531, sec. 201. 

The case is, therefore, one of those unfortunate ones 
where one of two innocent parties must suffer. As between 
two innocent persons, the one must suffer who, by his own 
acts, conduct, or laches, has made the loss possible. See 
Bauer v. Bauer, 136 Neb. 329, 285 N. W. 565. 

The guardian insists that the ward, who had been living 
in his home, knew every step taken in the investment of her 
funds, and the borrowing of money for her education, and 

. all other transactions, and that she was willing to have the 
title of the mortgaged property put in her name. Imme- 
diately after her marriage on June 3, 1938, she went to her 
husband’s farm between Scottsbluff and Mitchell, and re- 
mained there. The guardian testified that in the latter part 
of November, 1938, he drove from York county to their 
farm and delivered to the ward a copy of the reports he had 
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filed as guardian, and the petition for the final settlement 
of the estate, and talked the whole matter over with her. 

Counsel for guardian in his supplemental brief insists 
that a ward who receives reports of her guardian concern- 
ing investments, and has ful! knowledge of all transactions, 
and for a long period of time fails to repudiate his actions 
is held to have ratified them, and is therefore estopped to 
question them at a later date, citing 25 Am. Jur. 88, sec. 
148, and 128 A. L. R. 46-48, Annotation. To see whether 
these citations apply to the facts in this case, we will exam- 
ine the evidence of the husband, George Beaty. 

“Q. What was the conversation with reference to this set- 
tlement business? A. He came out there and he brought a 
release for us to sign and a note, and he informed us that 
we could get a settlement of my wife’s estate by signing a 
note and release and signing it back to him. Q. What, if 
anything, did he say about holding the land? A. He in- 
formed us the land would be held until the note and release 
was signed; no other settlement.” 

The testimony of the guardian, Harry Hylton, was as fol- 
lows: “Q. You had some conversation with Jean Phillips 
Beaty at the time you were out there in the fall of 1938? 
A, Yes sir. * * * Q. Didn’t you at that time tell them you 
wouldn’t settle it up until approximately $800.00, had been 
paid to you? A. No. Q. Why did you take out that mort- 
gage and note? A. I took them out to have them executed to 
pay me for advancements I had paid the estate and for 
money I had borrowed for the estate. * * * Q. Did you ever 
tell Jean Phillips Beaty that you wouldn’t make a settlement 
with her except upon conditions? A. Not thatI recall. Q. 
What did you tell her? A. I told her that this money had 
been advanced and that this much money was coming to me. 
If she would sign the note and mortgage I would deliver the 
estate and they could take over the management of it. Q. 
So you wouldn’t surrender the securities or whatever you 
had until she signed the note and mortgage? * * * A. Yes. 
Q. And that was in 1938? A. Yes sir.” 

Also in Mr. Hylton’s direct examination when he was re- 
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called as a witness on behalf of the ward: “Q. I hand you 
what have been marked exhibits 20 and 21, is that the note 
and mortgage that you requested her to sign as part of the 
settlement and adjustment in November, 1988, and as a con- 
dition to the settlement, is that right? * * * A. Yes.” 

This evidence fails to show any ratification of the ward 
of the acts of the guardian, and shows a demand of the 
guardian that they must sign a note and mortgage or he 
would retain possession of the farm. She told the guardian 
they would think the matter over before they would sign the 
note and mortgage, and they never did sign the instruments. 

The husband of the ward testified that about twice a 
year after their marriage they drove from their home at 
Mitchell, Nebraska, to see the guardian at the bank in 
Gresham, and always for the purpose of demanding the 
payment to her of the full amount of her estate. The ward 
never acquiesced therein. It is immaterial what she may 
have said and done in reference to the guardian’s acts while 
she was a minor. See 25 Am. Jur. 108, sec. 165. 

The law relating to estoppel of the ward is that “A sale, 
though irregular or void, may be validated by the ratifica- 
tion of the party after attaining majority, and cannot, in 
such case, be disturbed. Thus, the appropriation by the 
parties, when of age, of the proceeds of the sale, with full 
knowledge of the facts and circumstances, or acquiescence . 
for many years, will estop them from claiming the land.” 
Woerner, American Law of Guardianship, 293, sec. 88. See, 
also, Southwestern Surety Ins. Co. v. Holt, 88 Okla. 281, 218 
Pac. 80. 

“Courts watch with great jealousy transactions of eiande 
ians with their wards or any dealings between them affect- 
ing the estates of the wards. The equitable rules concern- 
ing dealings between guardian and ward are very strin- 
gent.” 25 Am. Jur. 130, sec. 208. 

The findings of the trial court are supported by the evi- 
dence in every regard, and the judgment is according to 


law, and it is hereby affirmed. 
AFFIRMED. 
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BESSIE G. RODERICK, EXECUTRIX, APPELLANT, V. P. G. 
WIENS, REAL NAME UNKNOWN, APPELLEE. 
12 N. W. 2d 843 


FILeD FresRuARY 4, 1944. No. 31670. 


1. Sales. A bill of sale conveying the stock of hardware, fixtures, 
tools, book accounts and equipment of every kind and nature 
belonging and being a part of the P. G. Wiens and Company 
Hardware Store, located on Lots 7 and 8, Block 5, Original Town 
of Hubbell, Nebraska, is not void for insufficient description. 


2. The description of property in a bill of sale is suffi- 
cient, where it will enable a third party, aided by inquiries which 
the instrument itself suggests, to identify the property. 

3. The evidence examined and held sufficient to sustain 
plaintiff’s right to possession as against a motion for a directed 
verdict. 

4, The fact that a stock in trade may change by sales 


and replacements of merchandise after the delivery of an un- 
conditional bill of sale by the seller does not constitute such a 
variance, as between the parties, which would defeat an action 
in replevin where it appears from the bill of sale and surround- 
ing circumstances that such changes were contemplated. 


APPEAL from the district court for Thayer county: STAN- 
LEY BARTOS, JUDGE. Reversed. 


Melvin Moss, W. J. Moss and Hartigan & Skultety, for 
appellant. 


Baldwin & Pike, contra, 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CARTER, J. 

This is an action in replevin brought by the executrix of 
the estate of John W. Roderick, deceased, to recover posses- 
sion of a stock of hardware and fixtures located in a certain 
building in Hubbell, Nebraska. A writ of replevin was is- 
sued and the property turned over to the plaintiff. The 
trial court directed a verdict for the defendant on the ques- 
tion of the right of possession of the property and submit- 
ted the question of defendant’s damages to a jury. The jury 
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returned a verdict, finding the value of the property to be 
the sum of $4,100, that defendant was entitled to $1,845 for 
loss and depreciation, and that he was further damaged in 
the amount of $360.11. From a judgment entered on this 
verdict the plaintiff appeals. 

The petition alleges that John W. Roderick, in his life- 
time and on December 2, 1935, became the owner of the 
hardware stock and fixtures involved in this action by vir- 
tue of a bill of sale executed and delivered to him by the de- 
fendant Wiens. The answer admits the execution and de- 
livery of the bill of.sale and alleges affirmatively that the 
bill of sale was given without consideration, that it was not 
accompanied by a delivery of possession of the stock of 
hardware and fixtures and that it was given to Roderick as 
a matter of accommodation to improve his credit with par- 
ties from whom he was seeking financial assistance. The 
answer further alleges that said property has at all times 
since the giving of the bill of sale remained in the exclusive 
possession of the defendant Wiens, that the property de- 
scribed in the bill of sale was not the property taken under 
the writ of replevin, and that the action is barred by the 
statute of limitations. 

In considering the evidence, for the purpose of reviewing 
the correctness of the trial court’s order directing a verdict 
for the defendant on the question of the right of possession 
of the property replevied, we will assume the existence of 
every material fact which the evidence of plaintiff tends to 
establish, as well as all reasonable inferences to be drawn 
therefrom. Anderbery v. Katz, 142 Neb. 872, 8 N. W. 2d 
207. Where different minds may reasonably draw differ- 
ent conclusions from the same facts, the issues which such 
facts tend to support should be submitted to a jury. The 
first question to be determined is whether the trial court 
properly instructed the jury that the right of possession of 
the property replevied was in the defendant as a matter of 
law. 

The trial court appears to have directed a verdict for de- 
fendant as to the right of possession on the theory that 
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plaintiff did not establish that the property replevied was 
the same property as that described in the bill of sale. The 
pertinent part of the description contained in the bill of sale 
is as follows: ‘‘and said P. G. Wiens has hereby bargained 
and sold and by these presents does grant and convey unto 
J. W. Roderick, * * * all of the stock of hardware, fixtures, 
tools, book accounts and equipment of every kind and na- 
ture and with all appurtenances thereunto belonging and 
being a part of the P. G. Wiens and Company Hardware 
Store, located on Lots 7 and 8, Block 5, Original town of 
Hubbell, Nebraska, * * * . The intention herein being to 
convey to the said J. W. Roderick all of the interest of P. G. 
Wiens in the Hardware Store and Implement Store with all 
appurtenances thereunto belonging, to the said J. W. Rod- 
erick.” The itemized list of the property replevied consists 
of several pages showing in detail the items of merchandise 
and fixtures found in the store building described in the bill 
of sale. Does the bill of sale describe the property sufficient- 
ly to sustain plaintiff’s case? We think it does. The recit- 
ed description is sufficient as between the parties to convey 
the title to all the items located in the store building on Lots 
7 and 8, Block 5, Original Town of Hubbell, Nebraska, 
which can properly be classified as a part of the stock of 
hardware, fixtures, tools, book accounts and equipment of 
every kind and nature and which is a part of the P. G. 
Wiens and Company Hardware Store. 

It is not necessary that the chattels to be assigned should 
be specifically enumerated in the bill of sale, or that an in- 
ventory or schedule of them should be annexed. It is suf- 
ficient to use a general description where a third person 
might identify the property by the aid of inquiries which 
the instrument itself suggests. This rule has been repeat- 
edly announced with regard to chattel mortgages and we 
think the same rule applies to bills of sale. Buck v. Daven- 
port Savings Bank, 29 Neb. 407, 45 N. W. 776; Love v. Put- 
nam, 41 Neb. 86, 59 N. W. 691; Security State Bank v. 
Schomberg, 119 Neb. 598, 230 N. W. 487. A chattel mort- 
gage which would be invalid as against creditors and pur- 
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chasers in good faith by reason of defective description of 
the property mortgaged may be good as between mortgagor 
and mortgagee, where the property in fact mortgaged can 
be identified. First Nat. Bank of Holdrege v. Johnson, 68 
Neb. 641, 94 N. W. 837. We think this rule likewise. applies 
to bills of sale. 

It is urged that the property taken under the writ of re- 
plevin is not the same as that described in the bill of sale, 
for the reason that sales of merchandise had been made 
therefrom and replacements made by purchases of new 
goods. We think the circumstances indicate that this was 
the intent of the parties. Ordinarily a bill of sale is used 
to transfer chattel property from one person to another 
when the sale is not accompanied by actual delivery, for if 
delivery is made no writing is necessary, except where re- 
quired by our statutory law. We think the parties contem- 
plated the transfer of the title to the stock of hardware, 
fixtures, tools, book accounts and equipment constituting a 
part of the P. G. Wiens and Company Hardware Store lo- 
cated on the land specifically described in the bill of sale to 
the plaintiff without the delivery of possession and with the 
intention that it should continue to operate as theretofore. 
Changes in the stock by sale and purchase were therefore 
contemplated. The intention of the parties must be given 
effect under these circumstances. This rule came to us from 
the common law of England. In the early case of Jarman v. 
Woolloton, 3 T. R. 618, the court said: “The objection aris- 
ing from the want of a schedule annexed has no weight: if 
a schedule were necessary, here was an inventory which 
will sufficiently answer the purpose. But I think it is un- 
necessary, considering the nature of the property; it was 
not always to remain in the same state; the very object 
of the settlement was that the wife should sell the goods 
and purchase others, in order to make a profit of them.” 
As between the parties, therefore, there can be no ques- 
tion that the description contained in the bill of sale was 
sufficient to identify the property taken under the writ 
of replevin. This being true, the bill of sale, admitted to 
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have been executed and delivered by the defendant, is suf- 
ficient in the absence of contradictory. evidence to make a 
case for the plaintiff. 

The allegations of the defendant to the effect that there 
was no consideration, that the bill of sale was given for 
eredit accommodation and that the action was barred by the 
statute of limitations are affirmative defenses which the de- 
fendant and not the plaintiff will be required to establish. 

We conclude that the trial court was in error in directing 
a verdict for the defendant on the theory that the defendant 
was entitled to the right of possession of the property re- 
plevied as a matter of law. The judgment is reversed and 
the cause remanded for a new trial in accordance with the 
view expressed herein. 

REVERSED. 


JOHN D. STOCKER, ADMINISTRATOR, APPELLEE, V. BEATRICE 
DICKSON HILGER, APPELLANT: GERALD A. HILGER ET AL., 
APPELLEES, VOSS WALLPAPER COMPANY ET AL., INTER- 
VENERS, APPELLEES. 

13 N. W. 2d 106 


Fitep Fresruary 4, 1944. No. 31644. 


1. Homestead. Where a husband and wife are the fee owners of 
real estate from which a homestead has been selected, and re- 
side thereon with their minor daughter, the husband being the 
head of the family, and the wife subsequently predeceases him, 
and he and the daughter continue to occupy the homestead un- 
til his death, the homestead interest vests, on his death, in the 
daughter as sole and only heir at law and is not subject to 
the payment of any debt or liability, contracted by or existing 
against him previous to or at the time of his death, except such 
as exists or has been created under the provisions of the home- 
stead law. 

Where rents are collected from a homestead, in which 

the sole surviving heir owns a one-fourth interest in the fee 

and, in addition, a homestead interest in the amount of $2,000, 
free from debts contracted by the ancestor during his lifetime, 
such heir is entitled to the pro rata share of the rents in the 
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ratio that such homestead interest bears to the value of the fee 

interest of which the ancestor died seised, when the excess over - 

and above such homestead interest will be absorbed by debts of 

the estate. : i 

. Money expended for repairs and improvements on home- 
stead property may be recovered pro rata on the basis of the 
ownership of the fee. 

4, Fraudulent Conveyances. While it is established that a home- 
stead right of the value of $2,000 or less is not the subject of 
fraudulent alienation, where it appears that the value of the 
homestead, exclusive of a one-fourth fee interest owned by a 
daughter, is in excess of $2,000, within the homestead limits, a 
conveyance of such surplus may be set aside when made in fraud 
of creditors. 

5. Appeal and Error. A request for the appointment of a receiver 
is addressed to the sound discretion of the trial court, and its 
ruling thereon will not be disturbed, on appeal, unless an abuse 
of discretion is shown. 


APPEAL from the district court for Otoe county: WILMER 
W. WILSON, JUDGE. Reversed, with directions. 


Thomas E.. Dunbar, for appellant. 


Tyler & Frerichs, Lloyd E. Peterson and Landis & Lan- 
dis, contra, 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

The administrator of the estate of Clark Dickson, de- 
ceased, brought this action to set aside a deed, given by him 
to his daughter (appellant), and to subject the interest con- 
veyed by the deed to the payment of indebtedness incurred 
by him after the death of his wife, and to require an ac- 
counting for the value of the use of the rea) estate since his 
death for rents paid and received for the use and occupancy 
thereof. Creditors intervened and set up their claims. The 
issues presented may be determined from the facts as here 
set out. 

Lucille Dickson and her husband, Clark Dickson, acquired 
lot 12, block 74, Nebraska City, Nebraska, as tenants in 
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common. On April 25, 1923, Lucille Dickson died intestate, 
leaving as her sole and only heirs at law her husband and 
daughter, Beatrice Dickson, now Hilger. The husband in- 
herited the one-half interest of the half interest in the fee 
owned by the wife, which gave him three-fourths interest in 
the fee title. The remainder, a fourth interest, went to the 
daughter. It is undisputed that after the death of the wife 
and mother the father and daughter continued to occupy 
the real estate as a home. The father died March 8, 1941. 
Thereafter the daughter, then unmarried, occupied the real 
estate for a period of time, subsequently removing to the 
state of California. She is the sole and only heir of Clark 
Dickson, deceased. 

On January 23, 1941, Clark Dickson, a widower, by war- 
ranty deed conveyed the real estate involved to his daughter 
for the purpose of perfecting the title to the premises in the 
grantee. The consideration was ‘$1.00, love and affection.” 
At the same time a bill of sale of the fixtures and stock of 
merchandise in the wallpaper and paint store was executed 
by Dickson for the benefit of the daughter. From the rec- 
ord it is apparent that this personal property was converted 
into cash by the administrator. 

A letter written by the appellant to the intervener, Voss 
Wallpaper Company, dated February 21, 1941, appearing 
in the record, has been examined and taken into considera- 
tion. The record also discloses an expenditure of $313 by 
appellant for repairs and remodeling and collection of rents 
by her until the clerk of the court was appointed receiver. 

The court decreed that in addition to the undivided one- 
fourth interest in the real estate owned by Beatrice Dickson 
Hilger she was entitled to a 1,000-dollar exemption on ac- 
count of the homestead character of the property, and to a 
refund of three-fourths of disbursements made by her for 
repairs and improvements, and that the appellees were en- 
titled to one-half share of the rents collected by appellant 
from the real estate and collected by the receiver, less the 
expenses. 

The appellant contends that her father’s interest in the 
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real estate descends to her, clear of debts or the right of 
possession, in the amount of $2,000, instead of $1,000 as de- 
creed by the court. 

It is clear from the record that the homestead was select- 
ed from the separate property of the husband and wife and 
that the husband, at the time, was the head of a family, 
within the meaning of the homestead law. The daughter 
was 18 years of age at the time of the death of her mother. 
The father continued to occupy the real estate as his home, 
and his daughter kept house for him, taking care of the 
premises and assisting him in his business until his death. 

Section 40-117, Comp. St. 1929, provides in part: “If the 
homestead was selected from the separate property of either 
husband or wife, it vests on the death of the person from 
whose property it was selected, in the survivor, for life, and 
afterwards in decedent’s heirs forever, subject to the power 
of the decedent to dispose of the same, except the life estate 
of the survivor, by will. In either case it is not subject to 
the payment of any debt or liability contracted by or exist- 
ing against the husband and wife or either of them previous 
to or at the time of the death of such husband or wife, ex- 
cept such as exists or has been created under the provisions 
of this chapter: * * * .” 

Under the provisions of the homestead act, a homestead 
is exempted in the amount of $2,000. It is therefore clear, 
under the provisions of section 40-117, supra, that appel- 
lant’s contention, heretofore stated, is correct. 

This court in United States Nat. Bank v. Simonds, 133 
Neb. 42, 274 N. W. 187, held: “Where a husband is the fee 
owner of land from which a homestead has been selected, 
and his wife predeceases him, and he continues to reside 
thereon to the time of his death, it vests on his death in his 
heirs and devisees, and is not subject to the payment of any 
debt or liability contracted by or existing against him pre- 
vious to or at the time of his death, except such as exists or 
had been created under the provisions of the homestead 
law.” We are unable to find any decision of this court pro- 
rating the amount of homestead exemption, as defined in 
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the homestead law, between the respective fee title inter- 
ests, as decreed by the trial court. 

United States Nat. Bank v. Simonds, supra, is similar in 
fact to the instant case. Simonds at the time of his death 
owned 320 acres of land; the bank was a creditor of the es- 
tate. Tract one was set aside as a homestead of less value 
than $2,000 and not subject to sale to pay debts. When this 
tract was purchased Simonds was a married man, with four 
children. He and his wife resided on such tract of land un- 
til her death in September, 1927. She left surviving her 
husband and four sons. All of the children had left home 
except an adult son, Harry, who continued to live with his 
father on the same tract of land until the father’s death. 
After the death of the wife Simonds had no dependents liv- 
ing with him. 

United States Nat. Bank v. Simonds, supra, and the in- 
stant case are not in conflict with the case of Lewis v. Mc- 
Adams, 130 Neb. 62, 263 N. W. 480. In the latter case the 
surviving wife was not the fee owner of the land selected as 
a homestead, and took a life interest in the remainder de- 
vised to her by will, free of the debts of the husband (tes- 
tator) and her debts, existing at the time. There was an 
adult son at the time the husband and father died. It is 
apparent that in the Lewis case the wife and mother was 
not the head of a family after her husband’s death and did 
not, therefore, have a homestead interest in her own right. 

Respecting the rents, the appellant is entitled to one- 
fourth thereof absolutely, as the owner of one-fourth of the 
fee title. Her interest in the remaining three-fourths of the 
fee is, as heretofore stated, in the amount of $2,000, free 
from debts contracted by her father in his lifetime. There- 
fore, she is entitled to the pro rata share of the rent in the 
ratio that such 2,000-dollar interest bears to the value of 
the three-fourths fee interest, subject to the payment of 
taxes, for the reason the debts of the estate will absorb the 
excess. The record discloses that the appellant expended 
$313 for repairs and improvements. There is no evidence 
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as to the reasonable value of such improvements, but it is 
undenied that such amount was expended. One-fourth of 
this amount was expended on that part of the fee title 
owned by appellant. She should be reimbursed in three- 
fourths of the amount so expended as decreed by the trial 
court. 

This court has held in numerous cases that a homestead 
of less value than $2,000 cannot be disposed of at an ad- 
ministrator’s sale for the payment of debts against the es- 
tate of decedent, and a license granted by the district court, 
purporting to authorize such sale, is absolutely void; fur- 
ther, that the homestead of a debtor to the extent of $2,000 
is not the subject of fraudulent alienation. See Gordon v. 
Gordon, 140 Neb. 400, 299 N. W. 515, and cases cited; 
Scheel v. Lackner, 4 Neb. (Unof.) 221, 98 N. W. 741. How- 
ever, if above any valid encumbrance thereon there be a 
surplus in excess of the sum of $2,000 within the homestead 
limits, a conveyance of such surplus can be set aside when 
made in fraud of creditors. 

We hold that, under the circumstances of this case, the 
deed should be set aside and the property sold at an admin- 
istrator’s sale in the event the value of the three-fourths 
fee interest, of which the father died seised, exceeds $2,000, 
constituting the homestead exemption, to which amount 
the appellant is entitled, free from debts of the father. 

Certain creditors, as interveners in the action, filed ap- 
plication for the appointment of a receiver, to which there 
were objections. There was a stipulation between the par- 
ties for the clerk of the district court to collect rents, with 
a reservation by the appellant that the stipulation was made 
without prejudice to the contention of the parties in refer- 
ence to the issues concerning the appointment of a receiver, 
and reserving exceptions to the decision of the court to ap- 
point a receiver. 

The request for the sppeiiitient of a receiver is ad- 
dressed to the sound discretion of the trial court, and its 
ruling thereon will not be reversed, on appeal, unless an 
abuse of discretion is shown. 
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The cause is remanded to the district court to enter judg- 
ment in conformity with the opinion. 
REVERSED, WITH DIRECTIONS. 


CARRIE JOHNSEN, APPELLEE, V. JOHN HENRICK JOHNSEN, 
ALSO KNOWN AS JOHAN HENRICK JOHANSEN, APPELLANT. 
12 N. W. 2d 837 


Finep FEesBruary 4, 1944. No. 31642. 


1. Divorce. It is impossible to lay down any general rule as to the 
degree of corroboration required in a divorce action, as each 
case must be decided on its own facts and circumstances. 


2. Upon the granting of an absolute divorce, the trial 
court may assign the property, both real and personal, acquired 
during the marriage by the joint efforts of the parties, between 
them as the demands of justice and equity may require. 

3. Record examined, and decree of the trial court modi- 


fied as to division of property and awarding of alimony; other- 
wise it is affirmed. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed in part and re- 
versed in part, with directions, 


O. M. Olsen and John M. Berger, for appellant. 
Monsky, Grodinsky, Marer & Cohen, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

The trial court granted plaintiff a decree of divorce and 
as alimony, or in lieu thereof, awarded her the home, sub- 
ject to encumbrance, together with all the household goods, 
furniture and fixtures located therein; an undivided one- 
half interest in certain apartmental property; the custody 
of a son, 18 years of age, and $15 a month for his support 
until self-supporting or until further order of the court; 
$6,000 alimony payable $40 a month, and $150 attorney’s 
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fees, and costs. Defendant was awarded the fee simple title 
to his bakery business and property, together with its fur- 
niture, fixtures, machinery, and equipment, but was ordered 
to assume and pay all outstanding current obligations of the 
parties, which total $1,142.68. 

Defendant appeals, contending that plaintiffs petition 
does not state a cause of action; that the evidence is insuf- 
ficient to support a decree of divorce; that the decree makes 
an unjust and inequitable division of the property and 
awards plaintiff excessive alimony. : 

While plaintiff's petition is not a model pleading, its al- 
legations are sufficient to state a cause of action for divorce 
on the grounds of extreme cruelty. Under the circum- 
stances, Dakin v. Dakin, 1 Neb. (Unof.) 457, 95 N. W. 781, 
Fagan v. Fagan, 82 Neb. 388, 117 N. W. 992, and McLane 
v. McLane, 88 Neb. 8338, 130 N. W. 745, are controlling. 

With reference to the sufficiency of the evidence, this 
court has held: “It is impossible to lay down any general 
rule as to the degree of corroboration required in a divorce 
action, as each case must be decided on its own facts and 
circumstances.” Felton y. Felton, 131 Neb. 488, 268 N. W. 
341. An examination of the record discloses that there is 
sufficient evidence to support the decree of divorce. True, 
there have been aggravating property conflicts, and mental 
and physical incompatibility, for which both parties are in 
part at fault. However, we must find that defendant has, 
upon occasions, been guilty of extreme cruelty by words and 
acts, for which there is no justification in the law. 

The important question involved relates to the division of 
the property and the awarding of alimony by the trial court, 
which we decide is inequitable, unjust, and excessive. The 
parties have lived together as husband and wife for approx- 
imately 30 years. This is the second divorce action filed by 
plaintiff in the latter years. She is approximately 57 years 
of age and in good health except for some disability to her 
left side resulting from infantile paralysis suffered when a 
child. The parties have a grown daughter, unmarried, and 
well employed, who lives with the plaintiff. The son, 18 
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years old, also lives with the plaintiff. He is still in high 
school and not in vigorous health. The defendant, approx- 
imately 60 years of age, is admittedly ill and seriously dis- 
abled with arthritis, but still able with difficulty to conduct 
his bakery business, the income from which is not impres- 
sive. The income from the apartmental property, under 
the supervision of a rental agent, is more substantial. Both 
produce a net income of approximately $1,600 a year. 

During the marriage the parties acquired by their joint 
efforts a home, household goods, furniture and fixtures, at 
949 North 26th street, Omaha, Nebraska, described as lot 
54, Nelson’s addition ; apartmental properties at 6051-53-55 
Military avenue, Omaha, Nebraska, described as lot 1, block 
2, Halcyon Heights addition; and a place of business for a 
bakery, equipped with office furniture, fixtures, machinery, 
and equipment, at 2309 Cuming street, Omaha, Nebraska, 
described as the middle one-fifth of lots 1 and 2, block 20814, 
Original City Lots. The real estate is all encumbered by 
mortgages, but the present equity will approximate $8,000. 

In this situation, the rule established in Bigelow v. Bige- 
low, 131 Neb. 201, 267 N. W. 409, and followed in Resnick v. 
Resnick, 187 Neb. 256, 288 N. W. 816, is applicable. In 
these cases, the court held: “Upon the granting of an abso- 
lute divorce, the trial court may assign the property, both 
real and personal, acquired during the marriage by the 
joint efforts of the parties, between them as the demands of 
equity may require.” Rules of guidance for justly and 
equitably fixing the amount of alimony to be awarded have 
been established in Felton v. Felton, supra; Phillips v. Phi- 
lips, 185 Neb. 318, 281 N. W. 22; and Hild v. Hild, 135 Neb. 
896, 284 N. W. 730. 

Bearing these rules in mind, we decide that justice and 
equity will prevail if plaintiff is awarded the home, subject 
to the encumbrance thereon, to be paid by her, together 
with all the household goods, furniture and fixtures there- 
in; the custody of the son, with right of visitation by de- 
fendant at reasonable times and places, together with $15 
per month for his support, payable one-half on the 1st and 
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one-half on the 15th of each month, so long as he is attend- 
ing school regularly until he is of age or unless self-support- 
ing, or until further order of the court; and $4,000 perma- 
nent alimony, payable $30 a month, one-half thereof on the 
1st and one-half on the 15th of each month until fully paid; 
however, any payments of permanent alimony heretofore 
paid shall apply thereon. Further, fee simple title to the 
other two real estate properties, together with all the fur- 
niture, fixtures, machinery, and equipment therein shall be 
vested and quieted in defendant absolutely by quitclaim deed 
and bill of sale from plaintiff, or otherwise in the alternative 
by decree of the trial court. Outstanding debts of the par- 
ties, amounting to $1,142.68 at the time of the trial, shall be 
assumed and paid by defendant, and plaintiff is allowed 
$100 as attorney’s fees for services rendered in this court, 
together with costs. 

The judgment is, therefore, affirmed in part and in part 
‘reversed, and the cause is remanded with directions to the 
trial court to enter decree in compliance herewith. 

AFFIRMED IN PART AND REVERSED IN PART, 
WITH DIRECTIONS. 


MATILDA CUNNINGHAM, APPELLANT, V, WILLIAM HOMES 
BREWER ET AL., APPELLEES. 
13 N. W. 2d 113 


FILED FEBRUARY 4, 1944. No. 31658. 


1. Pleading: DEED. A party will not be permitted to plead one 
cause of action and upon the trial rely on proof establishing a 
different cause. The allegations and proof must agree. How- 
ever, the party may allege as many different grounds for can- 
cellation and vacation of the deed as he desires and ‘failure to 
prove one of the grounds will not prevent a recovery on the 
others. 

2. Contracts. The acts and contracts of persons who are of weak 
understandings, and who are thereby liable to imposition, will 
be held void in courts of equity, if the nature of the act or con- 
tract justifies the conclusion that the party has not exercised a 
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deliberate judgment, but that he has been imposed upon, cir- 
cumvented, or overcome by cunning, or artifice, or undue influ- 
ence. : 


APPEAL from the district court for Nemaha county: VIR- 
GIL FALLOON, JUDGE. Reversed, with directions. 


Ernest F. Armstrong, Edgar Ferneau and Lowell E. 
Hahn, for appellant. 


J. H. Falloon and Dwight Griffiths, guardian ad litem, 
contra. 


Heard before SIMMONS, C, J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and POLK and Nuss, District Judges. 


WENEE, J. 

This action was commenced in the district court for Ne- 
maha county by Matilda Cunningham, as plaintiff, to cancel 
a deed to William Homes Brewer, John James Brewer, and 
Edna May Brewer, defendants, to a certain tract of land lo- 
cated within the corporate limits of Auburn, Nebraska, on 
the ground that plaintiff was induced by fraud to execute 
the deed for an inadequate consideration. From a judg- 
ment in favor of the defendants and dismissing her petition, 
the plaintiff has appealed. 

William Cunningham, husband of the plaintiff, filed a 
petition of intervention, to the same effect as the plaintiff, 
which was dismissed and from which action the intervener 
has taken no appeal. 

For the purpose of this action the plaintiff will be re- 
ferred to as Mrs. Cunningham, her husband as Mr. Cun- 
ningham, the defendant William Homes Brewer as Brew- 
er, and the three defendants collectively, William Homes 
Brewer, John James Brewer, and Edna May Brewer, as 
grantees. 

The first question is whether or not there is such a var- 
iance between the pleadings and the proof as to defeat Mrs. 
Cunningham’s right to recover. The rule is announced in 
Foote v. Chittenden, 106 Neb. 704, 184 N. W. 167, as fol- 
lows: “A party will not be permitted to plead one cause of 
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action and upon the trial rely on proof establishing a dif- 
ferent cause. The allegations and proof must agree.” How- 
ever, the party may allege as many different grounds for 
cancellation and vacation of the deed as he desires and fail- 
ure to prove one of the grounds will not prevent a recovery 
on the others. 

In her petition seeking to cancel and annul the deed Mrs. 
Cunningham alleged that she was the owner of the property 
and that Mr. Cunningham had no interest therein. The 
evidence discloses that she, together with Mr. Cunningham, 
were the owners of the property as joint tenants with right 
of survivorship and that the same was their homestead. 
While the interest of Mrs. Cunningham is not the full title, 
it is, however, a substantial interest therein and sufficient 
to sustain her action to cancel and annul the deed. 

Mrs. Cunningham’s petition alleges a conspiracy between 
Brewer and Mr. Cunningham to defraud and deprive her of 
her property. The evidence fails to sustain this allegation. 
The grantees contend that this is such a variance between 
the pleadings and proof as will defeat the action: In so far 
as this contention is concerned it is applicable to the allega- 
tions of conspiracy. If that was the only allegation con- 
tained in the petition, then the grantees’ contention would 
have to be sustained. But from an examination of the peti- 
tion as a whole we find it alleges that Mrs. Cunningham is 
a woman, who, because of her advanced years, is in an en- 
feebled mental and physical condition ; that she did not know 
the value of her property ; that she was not advised as to the 
amount of the consideration she was receiving; that Brewer 
and Mr. Cunningham informed her that she was about to 
lose her property because of the taxes; that these state- 
ments were false in that while the taxes were delinquent on 
the property it could not be sold for more than two years; 
that they failed to inform her of her rights; that she be- 
lieved and relied thereon; that Brewer knew the value of 
the property and that the amount he was offering was in- 
adequate; that Brewer knew she did not realize that she 
was conveying her property for an inadequate considera- 
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tion, together with many other similar allegations, and then 
praying that the deed be canceled and annulled. These al- 
legations are sufficient to sustain the action and find sup- 
port in the evidence. 

This being an equitable action it will be tried here de 
novo. The record discloses that Mr. and Mrs. Cunningham, 
who had been married for about 22-23 years and during 
that time lived in Auburn, purchased the property involved 
on the 27th day of February, 1932, for a recited considera- 
tion of $5,000. The deed was taken to William Cunningham 
and Matilda C. Cunningham, husband and wife, as joint 
tenants with the right of survivorship and that since its 
purchase they have been occupying it as their home. This 
was the second marriage of Mrs. Cunningham, her first 
husband having died leaving her some property and from 
the proceeds of which this property was purchased. 

At the time of the transaction herein involved Mrs. Cun- 
ningham was approximately 88 years of age and suffering 
from senile dementia due to extreme age. Her eyesight had 
been affected so that she was unable to read or write and 
had difficulty recognizing her friends. She had become par- 
tially physically incapacitated and it generally appears 
from the record that she was afflicted with the conditions 
usually affecting people of this extreme age. Mr. Cunning- 
ham was a man 70 years of age who was illiterate and was 
addicted to the excessive use of intoxicating liquors. 

William Homes Brewer is the father of John James Brew- 
er and Edna May Brewer who are his minor son and daugh- 
ter and who are all named as grantees in the deed. 

The property involved consists of an acreage tract lo- 
cated in the outskirts of Auburn of some 10 or 11 acres in 
area and improved with a two-story dwelling, which was in 
need of repairs, a garage, a good sized barn, a cave, fenced, 
serviced with electric lights and water, and located on a 
graveled road. It had a reasonable market value of some- 
where between $1,500 and $2,000. 

The taxes on the premises were delinquent since 1937 and 
Brewer purchased a tax sale certificate on October 21, 1942, 
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in the sum of $400. Then he contacted Mr. Cunningham 
with reference thereto. Shortly after the conversation with 
Mr. Cunningham, Brewer went to the home of the Cunning- 
hams to negotiate with reference to a deed for the premises. 
It appears that Brewer had agreed to give Cunningham 
$150 in cash but Mrs. Cunningham was not informed of this 
fact. She was advised that they would be removed from the 
premises shortly because of these delinquent taxes but if 
they deeded the land to the grantees that she would be given 
a lease on the house for her lifetime. The Cunninghams 
and Brewer then went to the office of Mr. Rutledge, an at- 
torney in Auburn, and while she remained in the car, Mr. 
Cunningham and Brewer went up to the office and there ad- 
vised Mr. Rutledge to make out a deed to the grantees which 
recited a consideration of one dollar, but told him the con- 
sideration actually was the taxes Brewer had paid and the 
life use of the house to be given to Mrs. Cunningham. Mr. 
Rutledge then went down to the car and Mrs. Cunningham 
signed the deed. He then made out a lease on the home for 
the period of Mrs. Cunningham’s life. They then got back 
into the car and drove to the Cunninghams and after Mrs. 
Cunningham got out of the car and went into the house 
Brewer paid Mr. Cunningham $150 in cash. 

It appears from the record that Mrs. Cunningham had no 
knowledge at any time of the fact that her husband wag re- 
ceiving $150 and that she was informed by both Mr. Cun- 
ningham and Brewer that she would be dispossessed of the 
property by reason of the taxes. Whereas, all that Brewer 
had was a tax sale certificate on which he could take no ac- 
tion for two years and then it would require the necessary 
legal proceedings to obtain title and possession. It also ap- 
pears from this transaction that all Brewer was paying for 
the property was a total consideration of $550 in cash plus 
the use of the house for the duration of Mrs. Cunningham’s 
life. The medical testimony shows that Mrs. Cunningham, 
because of the fact that she was suffering from senile de- 
mentia due to old age, was not fully competent to transact 
business. 
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“Although mental weakness may fall short of entire in- 
competency to transact business, if it is taken advantage of 
to procure a conveyance by inequitable means, the convey- 
ance may be set aside.” Bennett v. Bennett, 65 Neb. 432, 
91 N. W. 409. 

“A. court of equity will scrutinize jealously a transaction 
as to which there is ground for holding that influence has 
been acquired over a person of weak mind, and has been 
abused.” Bennett v. Bennett, supra. See, also, Scott v. 
Swank, 182 Neb. 720, 273 N. W. 25. 

“While, generally speaking, a court of equity cannot un- 
dertake to inquire into and measure the difference in the 
business sagacity of men in their dealings, yet it is obvious 
that mental weakness, although not sufficient to show ari ab- 
solute disqualification, is a very important circumstance in 
determining whether a contract has been obtained through 
fraud, imposition, or undue influence, and when the con- 
tract is of such a nature as to justify the conclusion that a 
party has been imposed upon by cunning, artifice or undue 
influence, a court of equity will not hesitate to set the con- 
tract aside. Clough v. Adams, 71 Ia. 17; Story, Equity Ju- 
risprudence (4th ed.) sec. 337; Meyer v. Fishburn, 65 Neb. 
626.” Wilson v. Bergmann, 112 Neb. 145, 198 N. W. 671. 

“The acts and contracts of persons who are of weak un- 
derstandings, and who are thereby liable to imposition, will 
be held void in courts of equity, if the nature of the act or 
contract justifies the conclusion that the party has not exer- 
cised a deliberate judgment, but that he has been imposed 
upon, circumvented, or overcome by cunning, or artifice, or 
undue influence.” Story, Equity Jurisprudence, as approved 
in Meyer v. Fishburn, supra. 

Under the facts of this case, Brewer, a man 57 years of 
age and experienced in business, purchased a tax sale cer- 
tificate on the homestead of Mr. and Mrs. Cunningham for 
$400, the property being worth from $1,500 to $2,000; then 
proceeded to negotiate with Mr. Cunningham, a man 70 
years of age who could neither read nor write and who was 
an habitual] drunkard, and through him led Mrs. Cunning- 
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_ ham to believe that she was to be evicted from the property ; 
secretly offered and subsequently paid Mr. Cunningham 
$150; then obtained Mrs. Cunningham’s signature -to the 
deed for the consideration of a life lease to her of the house 
located on the premises and thus took from her the home- 
stead for a grossly inadequate consideration, she being a 
woman 88 years of age, physically and mentally weak be- 
cause of her extreme age, unable to read or write or recog- 
nize people because of her failing eyesight and who was af- 
flicted with senile dementia which impaired her mental fac- 
ulties such that she was not fully competent to transact 
business. This court has no hesitancy in setting aside a 
deed thus obtained. 

In doing so we have not overlooked the rule as announced 
in Bingaman v. Bingaman, 85 Neb. 248, 122 N. W. 981:. 
“While it is the rule in this state that a preponderance of 
the testimony is all that is required to sustain a finding in 
a civil case, still what constitutes a preponderance may vary 
largely according to the circumstances of each case. Where 
it is sought to set aside a written instrument, and more es- 
pecially one which has been executed with the formality of 
being signed in the presence of witnesses and acknowledged 
before a notary public, on account of fraud, the presump- 
tions of validity and regularity attaching to such a docu- 
ment require clear and convincing evidence to preponderate 
against them. The formal instrument furnishes proof of 
the most cogent and solemn character, and to outweigh this 
proof requires a greater quantum of evidence than in a case 
where there are no such presumptions to overcome.” Nor 
have we overlooked the fact that the trial court observed 
the witnesses and their manner of testifying. - 

The decree of the lower court is vacated and set aside 
with directions to the lower court to enter a decree that if 
Mrs. Cunningham, within 90 days from the entry thereof, 
pay into court the sum of $150 for the appellee, William 
Homes Brewer, being the amount he paid to Mr. Cunning- 
ham and which amount she offered to pay in the trial court, 
same to be without interest, that the deed and lease be va- 


218 NEBRASKA REPORTS [VoL. 144 


Cunningham v. Brewer 


cated and set aside. That if Mrs. Cunningham fails to pay 
said amount into court within the time fixed, then the deed 
and lease be held in full force and effect. That in either 
event all costs be taxed to William Homes Brewer. Mrs. 
Cunningham is given the further right, during the above 
period of 90 days, to pay into court for the use of William 
Homes Brewer the sum of $400, without interest, in full sat- 
isfaction for all taxes paid by him as shown by the tax sale 
certificate which the record shows he surrendered to the 
county treasurer. : 
REVERSED, WITH DIRECTIONS. 


The following supplemental opinion was filed December 
8, 1944. Reversed, with directions. 


1. Rescission: CANCELLATION OF INSTRUMENTS: PARTIES. The gen- 
eral rule is that in suits for rescission or cancellation all persons 
whose rights, interests or relations with or through the subject 
matter of the suit would be affected by the cancellation or re- 
scission should be brought before the court so that they can be 
heard in their own behalf. 

2. Parties. A defect of parties must be taken advantage of by de- 
murrer or answer, or the defect will be deemed waived. 


3. When the determination of a controversy cannot be had 
without the presence of new parties to the suit, the statute di- 
rects the court to order them to be brought in. Comp. St. 1929, 
sec. 20-323. 

4, Indispensable parties to a suit are those who not only 


have an interest in the subject matter of the controversy, but also 
have an interest of such a nature that a final decree cannot be 
made without affecting their interests, or leaving the controver- 
sy in such a condition that its final determination may be wholly 
inconsistent with equity and good conscience. 
5. Appeal and Error: PARTIES, When it appears that all indispen- 
~ sable parties to a proper and complete determination of an equity 
cause were not before the district court, the supreme court will 
remand the cause for the purpose of having such parties brought 
in even though no proper objection was made by any party liti- 
gant. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 
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WENKE, J. 

The original opinion in this case was released on Febru- 
ary 4, 1944, and is reported, ante, p. 211, 13 N. W. 2d 118. 
We granted a rehearing on the question of defect of par- 
ties which was not presented and therefore not considered 
in the original opinion. 

William Cunningham and Matilda Cunningham, the plain- 
tiff, are husband and wife and were the owners of the prop- 
erty, the deed to which the plaintiff seeks to cancel, as joint 
tenants with right of survivorship, the same being their 
homestead. William Cunningham was not made a party to 
the original action, either as plaintiff or defendant. After 
trial, but before decree, he attempted to intervene but his 
petition of intervention was dismissed and he did not ap- 
peal therefrom nor was he made a party to the appeal. The 
failure to make William Cunningham, one of the grantors 
to the deed sought to be canceled, a party was not raised by 
the defendant grantees either by demurrer or answer. 

The general rule is that in suits for rescission or cancel- 
lation all persons whose rights, interests or relations with 
or through the subject matter of the suit would be affected 
_ by the cancellation or rescission should be brought before 
the court so that they can be heard in their own behalf. 

As stated in 12 C. J. 8. 1027, sec. 52: “ * * * All persons 
whose rights, interests, or relations with or through the 
subject matter of the suit would be affected by the cancella- 
tion or rescission are proper and necessary parties in order 
that they may have an opportunity to be heard; and unless 
they are made parties the court is precluded from render- 
ing a judgment or decree of cancellation. * * * All parties 
to the instrument sought to be canceled are necessary par- 
ties to the suit for cancellation, either as plaintiffs or as de- 
fendants, unless it is obvious that the one not joined has no 
interest whatever in the subject matter of the suit.’’ See, 
also, 9 C. J. 1225. These principles find support in the de- 
cisions of Alabama, California, Florida, Georgia, Illinois, 
Kansas, Kentucky, Louisiana, Michigan, Minnesota, Mis- 
souri, Montana, New York, North Carolina, Oklahoma, 
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Oregon, Texas, Virginia, Washington, West Virginia, Wis- 
consin and Federal. 

But section 20-806, Comp. St. 1929, provides in part: 
“The defendant may demur to the petition only when it ap- 
pears on its face, * * * Fourth. That there is a defect of 
parties, plaintiff or defendant; * * * .” And section 20-808, 
Comp. St. 1929, provides: “When any of the defects enu- 
merated in section one hundred and seven (20-806) do not 
appear upon the face of the petition, the objection may be 
taken by answer; and if no objection be taken either by de- 
murrer or answer the defendant shall be deemed to have 
waived the same, except only the objection to the jurisdic- 
tion of the court, and that the petition does not state facts 
sufficient to constitue (constitute) a cause of action.” 

As stated in Nason v. Nason, 79 Neb. 582, 113 N. W. 139: 
“A defect of parties must be taken advantage of by demur- 
rer or answer, or the defect will be deemed waived,” and 
further, that “No objection was taken in the trial court of 
a defect of parties, and, under the provisions of our code, if 
Nattinger was a necessary party the defect has been waived. 
Code, sec. 96 (now Comp. St. 1929, sec. 20-808).”’ See, also, 
Fitzgerald v. Fitzgerald & Mallory Construction Co., 44, 
Neb. 463, 62 N. W. 899; E'dney v. Baum, 70 Neb. 159, 97 N. 
W. 252; Johnson v. Platte Valley Public Power and Irriga- 
tion District, 183 Neb. 97, 274 N. W. 386. 

Whether or not the defect appeared on the face of the 
petition by the allegation that the property, which plaintiff 
and her husband conveyed, was their home and therefore 
requiring such defect of necessary parties to be raised by 
demurrer, need not be here determined for the defendant 
grantees did not raise it by either demurrer or answer. 

However, as stated in Reformed Presbyterian Church v. 
Nelson, 35 Ohio St. 638: “The proposition that, where no 
objection is made by demurrer or answer on account of the 
defect of parties, the objection is to be deemed as waived, 
applies only in cases where it is competent for the party 
pleading to waive the objection. But where the presence 
of an absent party is essential to the determination of the 
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controversy, the parties can not waive the objection. The 
court, in such case, must order the party to be brought in.” 

Section 20-323, Comp. St. 1929, provides: “The court may 
determine any controversy between parties before it, when 
it can be done without prejudice to the rights of others, or 
by saving their rights; but when a determination of the 
controversy can not be had without the presence of other 
parties, the court must order them to be brought in.” In 
Phoenix Mutual Life Ins. Co. v. City of Lincoln, 87 Neb. 
626, 127 N. W. 1069, we held: ‘‘When the determination of 
a controversy cannot be had without the presence of new 
parties to the suit, the code directs the court to order them 
to be brought in. Code, sec. 46 (now Comp. St. 1929, sec. 
20-323). We have defined indispensable parties in Jordan 
v. Evans, 99 Neb. 666, 157 N. W. 620, as follows: “Indis- 
pensable parties to a suit are those who not only have an 
interest in the subject matter of the controversy, but also 
have an interest of such a nature that a final decree cannot 
be made without affecting their interests, or leaving the 
controversy in such a condition that its final determination 
may be wholly inconsistent with equity and good con- 
science.”’ See, also, Florida Land Rock Phosphate Co. v. 
Anderson, 50 Fla. 501, 39 So. 392; Bonsal v. Camp, 111 Va. 
595, 69 S. E. 978; Shields v. Barrow, 17 How. 180, 15 L. Ed. 
158. 

As stated in Smith v. Shaffer, 29 Neb. 656, 45 N. W. 936: 
“When it appears that all the parties necessary (and indis- 
pensable) to a proper and complete determination of an 
equity cause were not before the district court, the supreme 
court may remand the cause for the purpose of having such 
parties brought in.” 

One of the conditions upon which the remedy of rescis- 
sion is granted is that the parties be restored to their orig- 
inal status. That cannot be done unless all indispensable 
parties are properly brought before the court. Both grant- 
ors of this property, which constituted their homestead and 
which they owned as joint tenants with right of survivor- 
ship, were not parties to the action and before the court. 


~ 
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Their rights to this property are such that a final decree 
canceling the deed could not be made without materially af- 
fecting both of them. They were both indispensable parties 
in an action to cancel their deed because of fraud. When 
this appears neither the court of original jurisdiction nor 
the appellate court should proceed further in the matter 
until the omission is corrected, even though, as here, no 
proper objection was made by any party litigant. It is 
therefore ordered that the cause be remanded to the district 
court with directions to make William Cunningham a party 
to this action and proceed with a retrial of the cause. 

The plaintiff failed to make William Cunningham a party 
and no proper objection to such defect was raised by the de- 
fendant grantees. Therefore, the costs of this proceeding 
to date are taxed equally, one-half to the pene and one- 
half to defendant grantees. 

REVERSED, WITH DIRECTIONS. 


A. M. MODISETT, APPELLEE, v. KENNETH JOHN CAMPBELL 
ET AL., APPELLANTS: FIRST NATIONAL BANK OF 
HAY SPRINGS, APPELLEE. 

18 N. W. 2d 126 


FILED FEBRUARY 4, 1944. No. 31678. 


1. Receivers. Where parties appear in court resisting an applica- 
tion for a receiver on grounds other than the want of proper no- 
tice, they waive such notice. 

2. Pleading. Both a special appearance and a special demurrer 
must specifically point out the defects complained of. 

3. Receivers. A court of equity having authority to act upon the 
person may, by receivership, indirectly act upon real estate in 
another state through the instrumentality of its authority over 
the person. 

Lack of approval of receivership bonds is not a juris- 
dictional error and where no objection thereto is made in the 
district court it is waived and will not be considered by this 
court. 

5. Mortgages. In an action for the foreclosure of a mortgage on 
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real estate upon a showing that the mortgaged premises are 
probably insufficient to discharge the mortgage debt, it is not 
error for the court to appoint a receiver for the premises. 


APPEAL from the district court for Sheridan county: 
EARL L. MEYER, JUDGE. Affirmed. 


Lee Card and Charles A. Fisher, for appellants. 
A. C. Plantz, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and POLK and Nuss, District Judges. 


Nuss, District Judge. 

Proceeding for the foreclosure of a mortgage on certain 
lands in Sheridan county, Nebraska, and South Dakota, and 
for the appointment of a receiver. The petition alleged the 
execution of a mortgage in the principal sum of $4,056.55, 
on February 27, 1933, by John and Maggie Campbell; that 
no part of said principal had been paid nor any interest ex- 
' cept two payments aggregating $268.40; that the makers 
agreed to pay the taxes on the mortgaged property, but 
none of said taxes had ever been paid. The petition further 
alleged that both of the makers had died and that the de- 
fendant, Kenneth John Campbell, a son, was the sole owner 
of the property in question. Because of the facts alleged 
the plaintiff prayed for the appointment of a designated 
person as receiver and named certain other persons as 
bondsmen for the receiver and for the plaintiff. The sum- 
monses upon the defendant, Kenneth John Campbell, and 
wife, were served in Medina county, Texas. The defend- 
ants filed an “objection to jurisdiction,” a special appear- 
ance, which was by the trial court overruled and the said 
defendants allowed 30 days to plead; the defendants there- 
after filed a demurrer which was overruled by the court on 
March 15, 1948. On that date, the plaintiff being present 
with counsel and the defendants being represented in court 
by counsel, the court, without objection by defendants, took 
up the matter of the appointment of a receiver. On such 
hearing the attorney for the defendants Campbell freely 
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participated by objection to testimony, cross-examining wit- 
nesses, and offering evidence of their own. The trial court 
ordered a receiver appointed, fixed the bonds and approved 
the sureties mentioned in the petition. Defendants Camp- 
bell appealed. 

The defendants rely upon four errors, to wit: (1) Lack 
of notice for appointment of a receiver; (2) Error in ap- 
pointing a receiver for the South Dakota land; (3) Error 
in the approval of the receiver’s bond; (4) Insufficiency of 
evidence to support the appointment of a receiver. 

The first point made is that the receiver was appointed 
without notice to defendants, and therefore such appoint- 
ment is void. “The statute requiring the giving of notice 
of an application for a receiver is mandatory, and an ap- 
pointment made without such notice, in the absence or with- 
out the consent of the party affected thereby, is invalid. 
See Code of Civil Procedure, sec. 274; Johnson v. Powers, 
21 Neb. 292. But the requirements of the statute in regard 
to notice may be waived, and should be so regarded where 
the parties have appeared in court, and resisted the appli- 
cation for receiver on grounds other than the want of prop- 
er notice. The object of the statute relative to the giving 
of notice was to afford the parties interested an opportunity 
to resist the application, and where there has been a volun- 
tary appearance without notice the purpose of the statute 
is accomplished, and the giving of the statutory notice is 
waived unless the want of notice is at the time urged as a 
reason why a receiver should not be appointed.” Farmers 
& Merchants Bank v. German Nat. Bank, 59 Neb. 229, 80 
N. W. 820. See, also, Lackey v. Yekel, 113 Neb. 382, 203 N. 
W. 542; 45 Am. Jur. 80, sec. 88. 

Although there was a total failure of any receivership no- 
tice herein, the defendants Campbell through their attor- 
neys, without any objection for lack of such notice, submit- 
ted themselves to the court, participated in the hearing, ob- 
jected to evidence (on other grounds), cross-examined a 
witness and called opposing counsel as a witness on defend- 
ants’ behalf. Nowhere in the record is there anything tend- 


VoL. 144] JANUARY TERM, 1944 225 - 
Modisett v. Campbell 


ing to show an objection or remonstrance because of such 
lack of notice, nor anything to show that defendants did not 
voluntarily, deliberately and advisedly waive notice. The 
defendants had the full benefit of a fair and impartial hear- 
ing precisely as if a formal notice had been given. The de- 
fendants do not make any claim that the special appearance 
or the demurrer raised any question as to the lack of notice 
of receivership nor do they claim error because of the over- 
ruling of said special appearance or demurrer. Neverthe- 
less, we have examined each of them to determine whether 
any objection to the receivership was therein made. Grant- 
ing that which is extremely doubtful, to wit, that lack of 
notice of application for appointment of a receiver may be 
raised by special appearance or demurrer, nevertheless we 
find they are insufficient in this case to raise the question. 
Both the special appearance (Wendt v. Yant Construction 
Co., 125 Neb. 277, 249 N. W. 599; Brown v. Goodyear, 29 
Neb. 376, 45 N. W. 618; Freeman v. Burks, 16 Neb. 328, 20 
N. W. 207; Gretch v. Maxfield, 4 Neb. (Unof.) 256, 93 N. W. 
934) and a special demurrer (Comp. St. 1929, sec. 20-807; 
Colby v. Lyman, 4 Neb. 429; see, also, Central Nebraska 
Public Power & Irrigation District v. Walston, 140 Neb. 
190, 201, 299 N. W. 609; 41 Am. Jur. 451, sec. 226) must 
specifically point out the defects complained of. There is 
nothing in the special appearance or the demurrer which 
raises any question as to the lack of receivership notice. 
The next contention of the defendants is that the court 
erred in appointing a receiver because some of the land is 
located in South Dakota. They claim that a Nebraska court 
cannot affect South Dakota,land and that the attempt so to 
do invalidates the receivership. It is settled that a court of 
one state cannot directly affect real estate situated in an- 
other state. Fall v. Fall, 75 Neb. 104, 120, 106 N. W. 412, 113 
N. W. 175, 121 Am. St. Rep. 767; Fall v. Eastin, 215 U.S. 1, 
30 S. Ct. 3, 28 L. R. A. n. s. 924, 17 Ann. Cas. 853. It 
should be borne in mind that the mortgage in question cov- 
ered land both in South Dakota and in Sheridan county, Ne- 
braska. This is not a case, therefore, where the court, in a 
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nontransitory action, attempted to act upon land entirely 
outside its jurisdiction as in Rober v. Michelsen, 82 Neb. 
48,116 N. W. 949; First Nat. Bank v. McFerrin, 142 Neb. 
627,9 N. W. 2d 166; Hampton v. O’Shea, 116 Neb. 230, 216 
N. W. 668, and similar cases. Those were local actions re- 
lating to real estate which was not in the counties where the 
actions were brought. Such cases are readily distinguish- 
able from the instant in which some of the land was in the 
county where the action was brought. The court had un- 
doubted jurisdiction over the subject matter for the purpose 
of foreclosure and receivership of that part. And since de- 
fendants voluntarily submitted themselves to the court up- 
on the receivership matter it is certain that-the receiver- 
ship, in so far as the Sheridan county land is concerned, is 
unobjectionable. But defendants claim that the inclusion 
of the South Dakota land in the receivership invalidates the 
appointment, at least as to that out-state land. To this con- 
tention we cannot subscribe. Defendants have cited us to 
no such authority and after rather extensive research we 
have been able to find none. True, the receivership of it- 
self as an attempt to directly affect the South Dakota land 
is ineffective. Fall v. Fall, supra; Fall v. Eastin, supra; 
Carpenter v. Strange, 141 U. S. 87, 11 S. Ct. 960; 19 Am. 
Jur. 53, sec. 25, The district court in appointing the receiv- 
er doubtless knew that by that order alone it could not af- 
fect the South Dakota land. But it had jurisdiction of the 
subject matter, of part of the res and of the parties and it 
could make the appointment of a receiver, and enforce prop- 
er submission by the defendants. “A court of equity hav- 
ing authority to act upon the person may indirectly act upon 
real estate in another State, through the instrumentality of 
this authority over the person. Whatever it may do through 
the party it may do to give effect to its decree respecting 
property, whether it goes to the entire disposition of it or 
only to effect it with liens or burdens.” Fall v. Eastin, su- 
pra. See, also Bates v. Bodie, 245 U. 8. 520, 38 8S. Ct. 182, 
L. R. A. 1918C, 355; Corbett v. Nutt, 10 Wall. 464, 475, 19 L. 
Ed. 976; Penn vy. Baltimore, 1 Ves. Sr. (Eng.) 444; 19 Am. 
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Jur. 58, sec. 25; 15 C. J. 818; 21 C. J. 151. The rule has 
often been applied in receivership cases. “Several cases 
are reported where a court of equity has appointed a re- 
ceiver of land situated in a foreign state. There is no doubt 
in such cases but that the court can enforce its order 
against those who are subject to its jurisdiction, either ter- 
ritorially or by having submitted themselves to the court in 
the proceeding in which the receiver has been appointed.” 
4 Pomeroy, Equity Jurisprudence (4th ed.) sec. 1678. See, 
also, Huston v. Cox, 103 Kan. 73, 172 Pac. 992; In re 
Maudslay, 1 Law Rep. (Ch. Div.) (1900) 602; Berger v. 
Loomis, 169 Or. 575, 131 Pac. 2d 211, 144 A. L. R. 636, and 
note; Pouliot v. West India Fruit Co., 283 Mass. 182, 186 
N. E. 52; Bailey v. Ryder, 10 N. Y. 363; Towne v. Campbell, 
35 Minn. 231, 28 N. W. 254. 

In the case last cited the plaintiff had recovered a judg- 
ment against the defendant with execution returned unsat- 
isfied and caused the examination of defendant on supple- 
mentary proceedings. It developed that the defendant had 
an interest in land in the territory of Dakota, title to which 
land was in defendant’s wife and had never been in the 
name of the defendant. The trial judge denied the plain- 
tiff’s request for the appointment of a receiver “solely on 
the ground that he had no jurisdiction to either make an 
order applying the said real-estate interest for the benefit 
of the plaintiff, or to appoint a receiver herein in reference 
thereto or in aid of the plaintiff’s rights.” On appeal the 
supreme court of Minnesota reversed the order of the dis- 
trict court, saying: “To reach, for that purpose, real estate 
lying out of the jurisdiction, the court of chancery could ap- 
point a receiver, and compel the debtor to execute to him 
such conveyances as would be effectual to pass the real es- 
tate according to the law of the state or country where it was 
situated. (Citing cases.) This it could do by virtue, and in 
the exercise, of its jurisdiction over the person of the debtor, 
and.it did not thereby assume any power over the real es- 
tate itself. * * * The judge ought, therefore, to have deter- 
mined whether the interest claimed to have been disclosed 
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was of such character that it could be made available by a 
receiver, with a proper transfer from the judgment debtor, 
and, if so, to have appointed a receiver, and required such 
transfer.” 

The district court in that case was reversed for doing 
what the defendants claim the court should have done in 
this case. We are not prepared to hold that the district 
court in this case, in the exercise of a reasonable discretion, 
could not have appointed a receiver only for the Nebraska 
land and refused to appoint him also for the South Dakota 
land; but we do hold that what the judge did do was proper. 
Thus far there is only a naked appointment of a receiver. 
Yet under the above authorities, and many others which are 
available, the court could and can, if the ends of justice re- 
quire, make such other or additional orders, enforceable 
upon the defendants in personam, as will make the receiver- 
ship effective. That the court has not made, and may never 
make, such additional orders does not deprive it of the pow- 
er so to do. 

In support of the third assignment of error the defend- 
ants claim that the judge, and not the clerk, should approve 
the bonds and that in any event the clerk should have re- 
quired justification of the sureties. While it is claimed that 
section 20-1084, Comp. St. 1929, makes it the duty of the 
judge and not the clerk to approve such receivership bonds, 
as distinguished from merely approving the sureties, never- 
theless, we express no opinion in regard thereto, nor to the 
question as to the justification of sureties, since the defend- 
ants did not raise any such question in the district court. 
It has been repeatedly held; at least against sureties, that a 
defect in, or even a total failure of, approval of judicial 
bonds does not invalidate them; that the requirement for 
approval is for the benefit of the parties affected and may 
be waived by them. State v. Paxton, 65 Neb. 110, 122 et 
seqg., 90 N. W. 983; Holt County v. Scott, 53 Neb. 176, 73 N. 
W. 681; Paxton v. State, 59 Neb. 460, 81 N. W. 383, 80 Am. 
St. Rep. 689; Ann. 77 A. L. R. 1479. Thus, in the first case 
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above cited at page 128, it is said, “ * * * it is thoroughly 
settled that failure to procure approval in time, or even to 
procure it at all, may be waived.” Accordingly, this court 
has held that any objections with reference to approval of 
receivership bonds must be made first in the district court 
or they will not be considered here. 

In a case where similar contentions were made as herein 
this court said that such claims “should have been presented 
to the district court for its consideration. So far as ap- 
pears from the record, appellants made no objection in the 
lower court either to the form of the order appointing the 
receiver, to the amount or conditions of his bond, or to the 
approval * * *, Having failed to present these questions to 
the lower court, they are not now in a position to urge 
them.” Robertson v. Ostrom, 1 Neb. (Unof.) 200, 95 N. W. 
469. See, also, Lancaster County v. Graham, 120 Neb. 785, 
235 N. W. 338; Weber v. Wiley, 111 Neb. 587, 197 N. W. 
384; 3 Am. Jur. 25, sec. 246. In speaking of the failure of 
the clerk to require the justification of the sureties the de- 
fendants in their brief say: “If the court or judge had been 
presented the bonds in question he most certainly would 
have insisted upon this.” This statement of the defendants 
would seem to leave no doubt that if the question of approv- 
al of the bond had been presented to the district judge he 
would have passed on it. By failing to object to the ap- 
proval of the bonds in the district court the defendants have 
waived the same and cannot now complain in this court. 

With reference to the fourth assignment of error, the 
facts hereinbefore set forth, which were satisfactorily es- 
tablished at the hearing, together with the undisputed fact 
that the amount due under the mortgage was over $6,000; 
that no taxes at any time had been paid and only a small 
amount of interest; and that the reasonable value of the 
land was not to exceed $4,500, leave no doubt that the secu- 
rity is probably insufficient to discharge the mortgage debt, 
and under the provisions of section 20-1081, Comp. St. 1929, 
justify the appointment of a receiver. Ecklund v. Willis, 
42 Neb. 737, 60 N. W. 1026; Waldron v. First Nat. Bank, 
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60 Neb. 245, 82 N. W. 856; Prudential Ins. Co. v. Bliss, 128 
Neb. 578, 243 N. W. 842; Lackey v. Yekel, supra. 
The judgment of the district court is right. 
AFFIRMED. 


/ 

BETHINE W. BARNEY, APPELLEE, V. PLATTE VALLEY PUBLIC 
POWER AND IRRIGATION DISTRICT, APPELLANT. 
MARTIN ROBLES, APPELLEE, V. PLATTE VALLEY PUBLIC 
POWER AND [IRRIGATION DISTRICT, APPELLANT. 

13 N. W. 2d 120 


FILED FEBRUARY 9, 1944. Nos. 31716, 31717. 


1. Appeal and Error. The supreme court has no power to exercise 
appellate jurisdiction in proceedings to review the judgment of 
a district court in civil cases unless the appellant shall have filed 
a notice of appeal and deposited the docket fee in the office of 
the clerk of the district court within the time fixed and as pro- 
vided in section 20-1912, Comp. St. Supp. 1941. 

Appellate jurisdiction in such a case cannot be con- 

ferred upon a court by any action of the parties. 


APPEAL from the district court for Buffalo county: EL- 
DRIDGE G. REED, JUDGE. Motion to dismiss appeal sustained. 


Beeler, Crosby & Baskins, for appellant. 
Dryden & Jensen, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


SIMMONS, C. J. 

These cases come on for consideration on a motion to dis- 
miss for failure of the appellant to deposit the docket fee 
with the clerk of the district court as provided by section 
20-1912, Comp. St. Supp. 1941. We sustain the motion to 
dismiss. 

The actions are for damage to crops and lands from wa- 
ters discharged upon plaintiffs’ land. Plaintiffs were suc- 
cessful in the trial court and defendant appeals. 


VoL. 144] JANUARY TERM, 1944 231 


Barney v. Platte Valley Public Power and Irrigation District 


On August 10, 1943, separate transcripts were filed in 
this court in each of the above entitled causes. The tran- 
script shows that motions for rehearing were overruled in 
the trial court on May 14, 1943. 

Copies of the notice of appeal, showing that it was filed 
with the clerk of the district court on August 9, 1943, were 
received by the clerk of this court from the clerk of the dis- 
trict court on August 10, 1943. On the same date there was 
paid to the clerk of this court, by the defendant, a docket 
fee of $20 in each case. 

Thereafter the cases were docketed here. 

August 19, 1943, there was filed a motion for consolida- 
tion supported by a stipulation providing that the actions 
should be consolidated in this court for briefs and argu- 
ment. Pursuant to that stipulation this court, on Septem- 
ber 18, 1948, entered an order of consolidation for briefing 
and argument. Also on August 19, 19438, there was filed a 
stipulation agreeing that defendant’s brief day should be 
continued until October 10, 1943. Pursuant thereto, this 
court on September 18, 1948, entered an order extending 
the defendant’s brief day to that date. 

October 6, 1948, defendant, as appellant, filed its ‘“‘con- 
solidated brief” herein and proof of service made showing 
service upon attorneys for plaintiffs as appellees. 

November 3, 1943, there was filed a stipulation providing 
that plaintiffs’, as appellees, brief day should be extended 
until December 6, 1948. Pursuant thereto, this court on 
November 3, 1943, entered an order extending the plain- 
tiffs’ brief day to that date. 

November 18, 1943, there was filed by the plaintiffs, as 
appellees, a motion to dismiss on the ground that the de- 
fendant, as appellant, had not deposited the docket fee with 
the clerk of the district court and that therefore this court 
had “no jurisdiction over said appeal.” 

December 8, 19438, there was filed a stipulation showing 
that a motion to dismiss was pending and stipulating that 
appellees’ brief day may be continued until December 21, 
1943. This court on December 3, 1948, entered an order 
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extending the plaintiffs’ brief day to that date. The motion 
to dismiss herein was submitted by ora] argument on De- 
cember 6, 1948. 

December 16, 1943, a further stipulation was filed extend- 
ing appellees’ brief day to January 21, 1944. This court on 
December 21, 1948, entered an order extending the plain- 
tiffs’ brief day to that date. 

The precise question therefore presented is this: Where, 
under the circumstances set out in this opinion, an appel- 
lant, in appealing to this court, fails to deposit the docket 
fee with the clerk of the district court, does pay it to the 
clerk of this court, and thereafter the appellee treats the ap- 
peal as perfected, enters appearances in this court, and par- 
ticipates in the progress of the appeal proceedings here, 
does this court then have jurisdiction of the cause? 

The constitutional provision regarding the jurisdiction of 
this court is “The supreme court shall have jurisdiction in 
all cases * * * in which the state is a party, mandamus, 
quo warranto, habeas corpus, and such appellate jurisdic- 
tion as may be provided by law.”’ Const. art. 5, sec. 2. 

Section 20-1911, Comp. St. 1929, provides as follows: “A 
judgment rendered or final order made by the district court 
may be reversed, vacated or modified by the supreme court, 
for errors appearing on the record.” 

The Constitution also provides: “The right to be heard in 
all civil cases in the court of last resort, by appeal, error or 
otherwise, shall not be denied.” Const. art. 1, sec. 24. Un- 
der the long established construction of this section it has 
been held that it “does not prohibit the legislature from pre- 
scribing reasonable rules and regulations for the review of 
a cause by appeal, * * * .” See In re Estate of Mathews, 
125 Neb. 737, 252 N. W. 210. The clearly stated and easily 
followed requirements of the legislature as set out in said 
section 20-1912, supra, are reasonable. 

Previous to the enactment of chapter 32, Laws 1941 (now 
sec. 20-1912, Comp. St. Supp. 1941), the statute provided: 
“The proceedings to obtain a reversal, vacation or modifica- 
tion of judgment and decrees rendered or final orders made 
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by the district court, except judgments and sentences upon 
convictions for felonies and misdemeanors under the crim- 
inal code, shall be by filing in the supreme court a transcript 
certified by the clerk of the district court, containing the 
judgment, decree or final order sought to be reversed, va- 
cated or modified; within three months from the rendition. 
of such judgment or decree or the making of such final or- 
der or within three months from the overruling of a motion 
for a new trial in said cause; the filing of such transcript 
shall confer jurisdiction in such cause upon the supreme 
court.” 

The above provision of the statute was amended in the 
1941 act so as to provide that “The proceedings to obtain a 
reversal, vacation or modification of judgments and decrees 
rendered or final orders made by the district court, except 
judgments and sentences upon convictions for felonies and 
misdemeanors under the criminal code, shall be by filing in 
the office of the clerk of the district court in which such 
judgment, decree or final order was rendered, within three 
months after the rendition of such judgment or decree, or 
the making of such final order, or within three months from 
the overruling of a motion for a new trial in said cause, a 
notice of intention to prosecute such appeal signed by the 
appellant or appellants or his or their attorney of record, 
and by depositing with the clerk of the district court the 
docket fee required by law in appeals to the supreme court. 
An appeal shall be deemed perfected, and the supreme court 
shall have jurisdiction of the cause, when such notice of ap- 
peal shall have been filed, and such docket fee deposited, in 
the office of the clerk of the district court, and after being 
so perfected no appeal shall be dismissed without notice, 
and no‘step other than the filing of such notice of appeal 
and the depositing of such docket fee shall be deemed juris- 
dictional. The clerk of the district court shall forthwith 
forward such docket fee, and a certified copy of such notice 
of appeal, to the clerk of the supreme court, whereupon the 
clerk of the supreme court shall forthwith docket such ap- 
peal. Within the same period of three months the appel- 
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lant or appellants shall file in the supreme court a tran- 
script certified by the clerk of the district court, containing 
the judgment, decree or final order sought to be reversed, 
vacated or modified. Neither the form nor substance of 
such transcript shall affect the jurisdiction of the supreme 
court.” 

It will thus be noted that under the act as it existed prior 
to 1941 the filing of the transcript within the time set out 
was necessary to confer jurisdiction of the cause upon this 
court; and that under the provisions of the 1941 act the ap- 
peal shall be “deemed perfected, and the supreme court 
shall have jurisdiction of the cause, when such notice of ap- 
peal shall have been filed, and such docket fee deposited, in 
the office of the clerk of the district court, * * * .” 

These “constitute the only jurisdictional steps to get a 
case into the supreme court.” Glissmann v. Bauermeister, 
141 Neb. 288, 3 N. W. 2d 555. 

Under the provisions of the act, prior to the 1941 amend- 
ment, it had been consistently held that this court did not 
acquire jurisdiction of a cause unless the transcript was 
filed here within the three-month period. This holding is 
based upon the principle that this court, “ * * * except in 
those cases wherein original jurisdiction is specially con- 
ferred upon it by section 2, art. V of the Constitution, ex- 
ercises appellate jurisdiction only, and such appellate juris- 
diction can only be conferred in the manner provided by 
statute.” Larson v. Wegner, 120 Neb. 449, 233 N. W. 253. 
In the earlier case of State ex rel. Ayres v. Amsberry, 104 
Neb. 273, 178 N. W. 822, this court on motion for rehearing 
used language similar to the above and further said that ap- 
pellate jurisdiction “ * * * cannot be conferred by stipula- 
tion * * * of the parties, nor does the filing of briefs consti- 
tute a waiver. Nothing but the filing of a transcript in this 
court within the time prescribed can vest this court with 
jurisdiction of the subject-matter. No stipulation, consent, 
or waiver of the parties can take the place of the filing of 
the transcript.” Applying the same reasoning to the act as 
amended in 1941, it must necessarily be held that this court 
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has no power to exercise appellate jurisdiction in proceed- 
ings to review the judgment of a district court in civil cases 
unless the appellant shall have filed a notice of appeal and 
deposited the docket fee in the office of the clerk of the dis- 
trict court, within the time fixed and as provided in section 
20-1912, Comp. St. Supp. 1941. 

The appellate jurisdiction of a court is contingent upon 
timely compliance with constitutional or statutory methods 
of appeal. Failure to comply with the required conditions 
terminates the potential power of an appellate court to ac- 
quire thereafter any jurisdiction to review the judgment 
below. An appeal is not perfected until the jurisdictional 
steps required by statute or constitutional provision have 
been taken within the time fixed by the applicable provi- 
sions. Appellate jurisdiction of a case cannot be conferred 
upon a court by any action of the parties. The want of such 
jurisdiction may be taken advantage of at any stage of the 
proceedings. An appellate court cannot pass on the merits 
of a case falling within its appellate jurisdiction unless its 
jurisdiction is invoked in the manner prescribed by Consti- 
tution or statute. See 3 C. J. 316, 356, 371, 1040; 4 C.J.S. 
81, 116, 126, 881, 922; 15 C. J. 847; 21 C. J. S. 167, sec. 110; 
2 Am. Jur. 846, 854. 

In Greb v. Hansen, 123 Neb. 426, 243 N. W. 278, this 
- court had before it for construction section 20-1914, Comp. 
St. 1929. We there held that the giving of the cash bond 
was mandatory and jurisdictional, stated that “it was the 
intent of the legislature that only by the performance of 
certain acts could the appellate power of the supreme court 
be invoked” and it was not the intention of the legislature 
to refer the matter of furnishing a cash bond within a cer- 
tain time to the discretion of appellant or to the court; and 
that when such a bond was not filed as provided the appeal 
must be dismissed. In the course of the Greb opinion we 
discussed the provision of section 20-1702, Comp. St. 1929, 
and stated that it was not the intention of the legislature, in 
that section, to make mandatory and jurisdictional the re- 
quirements of the giving of a cash bond by a nonresident. 
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The difference in the provisions is that section 20-1702, 
supra, provided for dismissal on motion and notice “unless 
in a reasonable time to be allowed by the court, such secu- 
rity for costs be given or cash bond be furnished.” By the 
same bill by which section 20-1912, supra, was amended, 
the legislature also amended section 20-1914, supra, so as 
to provide: “The appeal or error proceedings may be dis- 
missed on motion and notice in the supreme court if no 
bond has been given and certified in the transcript, or with- 
im such additional time as may be fixed by the supreme 
court for good cause shown.” Laws 1941, ch. 32, sec. 2. 
(The emphasized matter is new in the amendment.) No 
such language was written into section 20-1912 as amended. 

It is clear that the 1941 legislature intended to remove 
the giving of a cash bond from the mandatory and jurisdic- 
tional requirements in perfecting an appeal. It is just as 
clear that the legislature intended that the filing of the no- 
tice of appeal and the depositing of the docket fee ‘‘in the 
office of the clerk of the district court” should be both man- 
datory and jurisdictional. 

It must necessarily be held that it was the intent of the 
legislature that only by the performance of those certain 
acts could the appellate power of this court be invoked, and 
that where those steps have not been taken this court has no 
jurisdiction to determine the merits of the controversy and 
no alternative but to dismiss the appeal. To hold otherwise 
would be for this court to judicially amend the statute, and 
that we have no constitutional power to do. 

The motion to dismiss the appeal is sustained. 

CHAPPELL, J., dissenting. 

I cannot agree with the conclusions arrived at in the ma- 
jority opinion on the motions to dismiss appeals. Without 
question section 20-1912, Comp. St. Supp. 1941, contains 
directory provisions which, if complied with, confer juris- 
diction on the supreme court to entertain appeals, and 
doubtless it was the design of the legislature to simplify 
and to make certain the procedure in this respect. How- 
ever, in the absence of specific declaration or clear implica- 
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tion, which I do not find in the section, I cannot believe that 
the legislature intended that appeals should be defeated 
and judicial review denied by failure to comply with a 
mechanical detail when all of the substantial requirements 
are met and within the time provided by law for perfection 
of appeals. 

Specifically section 20-1912, Comp. St. Supp. 1941, pro- 
vides that in cases of this kind the proceedings to obtain 
reversal, etc., shall be by filing, within three months, in the 
office of the clerk of the district court in which the judg- 
ment is obtained, notice of appeal and by depositing with 
that clerk the docket fee which section 33-105, Comp. St. 
Supp. 1941, provides shall be paid to the clerk of the su- 
preme court. Section 20-1912, supra, with regard to juris- 
diction provides in part: ‘“‘ * * * and no step other than the 
filing of such notice of appeal and the depositing of such 
docket fee shall be deemed jurisdictional.” : 

Construing the foregoing statutes literally, unless these 
two steps are taken no jurisdiction is ever conferred in any 
event. However, considered constructively, if notice of ap- 
peal is filed in the office of the clerk of the district court, 
then depositing there the docket fee is not a step exclusive- 
ly required to ultimately confer jurisdiction. 

In the light of the circumstances as disclosed by the rec- 
ord, and the consequences resulting in these and other like 
cases, I commit myself to the latter view. The proper no- 
tice was filed and the fee which was payable under the terms 
of section 33-105, Comp. St. Supp. 1941, to the clerk of the 
supreme court was there paid within the time required for 
deposit with the clerk of the district court. The appellees 
appeared generally and by their affirmative acts treated the 
appeals as having been perfected, and in all other respects 
requirements for perfection and prosecution of appeal were 
complied with. Therefore, it is my opinion that the mo- 
tions to dismiss these appeals should be denied. 

I am authorized to state that Yeager, J., joins in this dis- 
sent. 
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CARTER, J., concurring. 

I am in full accord with the majority opinion, but I can- 
not permit the dissenting opinion to remain unchallenged. 

The method of perfecting an appeal to the supreme court 
is provided by section 20-1912, Comp. St. Supp. 1941. It is 
a statute with which compliance must be had to give the 
supreme court jurisdiction of an appeal. As such its pro- 
visions are mandatory. In the early case of Hurford v. 
City of Omaha, 4 Neb. 336, 351, this court said: “When a 
fair interpretation of the statute, which directs acts or pro- 
ceedings to be done in a certain way, shows that the legisla- 
ture intended a compliance with such provision to be essen- 
tial to the validity of the act or proceeding, or when some 
antecedent and prerequisite conditions must exist prior to 
the exercise of power, or must be performed before certain 
other powers can be exercised, then the statute must be re- 
garded as mandatory.” See Maxwell, Interpretations of 
Statutes, 316; Greb v. Hansen, 123 Neb. 426, 243 N. W. 
278; Glissmann v. Bauermeister, 141 Neb. 288, 3 N. W. 2d 
555. In the early case of District Township of the City of 
Dubuque v. City of Dubuque, 7 Ia. 262, it is said that “Af- 
firmative words may, and often do, imply a negative of 
what is not affirmed, as strongly as if expressed. So, also, 
if by the language used, a thing is limited to be done in a 
particular form or manner, it includes a negative that it 
shall not be done otherwise. Affirmative expressions that 
introduce a new rule, imply a negative of all that is not 
within the purview.” The statement that the provisions of 
section 20-1912 are directory is not supported by any au- 
thority in the dissent and I assert that every case on the 
subject which has been before this court has been decided 
directly to the contrary. The very first premise of the dis- 
sent being unsound, the result is bound to be likewise il- 
logical. 

The writer of the dissent states that he can find no specific 
declaration or clear implication that compliance with the 
jurisdictional requirements of the statute is mandatory. 
In the first place our Constitution provides that the supreme 
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court shall have “such appellate jurisdiction as may be pro- 
vided by law.” Const. art. 5, sec. 2. The law, section 20- 
1912, provides the method by which the supreme court ob- 
tains jurisdiction of a civil case on appeal. The right of ap- 
peal is not of common-law origin and it is therefore de- 
pendent upon constitutional and statutory authority for its 
existence. Consequently, the jurisdiction of the supreme 
court is dependent upon a compliance with section 20-1912, 
for otherwise no right of appeal exists. To say that juris- 
diction may be lodged in the supreme court in any other 
manner than that provided by the plain words of the stat- 
ute amounts to judicial legislation. The statute in part 
says: “The proceedings to obtain a reversal * * * shall be 
by filing in the office of the clerk of the district court in 
which such judgment * * * was rendered * * * a notice of 
intention to prosecute such appeal * * * and by depositing 
with the clerk of the district court the docket fee required 
by law in appeals to the supreme court. An appeal shall be 
deemed perfected, and the supreme court shall have juris- 
diction of the cause, when such notice of appeal shall have 
been filed, and such docket fee deposited * * * .” The words 
are plain and unambiguous and, therefore, not subject to 
construction. Every rule of statutory construction requires 
that the statute be given its plain meaning and not be re- 
written by judicial pronouncement under the guise of con- 
struing that which requires no interpretation. If we may 
escape the provisions of a mandatory and jurisdictional 
statute by the simple expedient of calling it directory, it 
would be a fruitless effort to attempt any distinction be- 
tween a mandatory and a directory statute; and, by the 
same token, any legislative attempt to limit the appellate 
jurisdiction of the court could be similarly avoided. 

I submit that the filing of the notice of appeal and the de- 
positing of the docket fee with the clerk of the district 
court lodges the appeal in the supreme court, whether or 
not the notice of appeal] or docket fee ever reaches the office 
of the clerk of the supreme court. I further submit that 
section 33-105, Comp. St. Supp. 1941, is merely a fee stat- 
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ute and no more jurisdictional in character than the statute 
which requires the clerk of the supreme court to pay docket 
fees into the hands of the state treasurer. 

The lodging of jurisdiction in an appellate court is usual- 
ly by some statutory affirmative act determined by the wis- 
dom of the legislature as sufficient to invoke the appellate 
power of the court. Whatever act is determined upon to 
invoke the appellate powers of the supreme court, there 
will be those who for one reason or another will fail to fol- 
low it. This apparently works a hardship upon the litigant 
who has failed to properly invoke the provisions of the stat- 
ute to obtain an appeal. The present act, section 20-1912, 
Comp. St. Supp. 1941, was evidently enacted to reduce the 
number of jurisdictional features in an appeal, to make 
them plain and simple so that they could be readily under- 
stood, to require their performance at the office of the clerk 
of the district court rather than the office of the clerk of the 
supreme court to overcome geographical inequalities, to en- 
able the successful litigant to determine locally if an appeal 
is to be taken, and to reduce to a minimum by this means 
the number of ineffectual appeals. It is the duty of the su- 
preme court to carry out the plain intent of the legislature, 
whether or not such action coincides with personal views. 

The contention that appellees waived jurisdictional de- 
fects by their affirmative acts is without precedent in this 
state, or any other, in so far as I have been able to discover. 
Defects not going to the jurisdiction of the court may, of 
course, be waived by the parties. It is otherwise, and the 
courts uniformly so hold, where the defect goes to the ju- 
risdiction of the court. Cases in this court to that effect are 
cited in the majority opinion. 

I submit that the dissent filed is not supported by author- 
ity, that every point raised therein has been expressly de- 
cided by this court to the contrary and that it is violative of 
every rule of construction of statutes conferring a grant of 
appellate jurisdiction. 

“It is, of course, a well-settled rule that when a court 
transcends the limits prescribed for it by law and assumes 
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to act where it has no jurisdiction, its adjudications will be 
utterly void and of no effect, either as an estoppel or other- 
wise.” 2 Am. Jur. 850. To assume jurisdiction of appeals 
where mandatory provisions of the statute granting appel- 
’ late jurisdiction have not been met would result in the en- 
try of final orders subject to collateral as well as direct at- 
tack. To escape such a result would require the overruling 
of numerous opinions of this court and a complete revision 
of our judicial thinking on jurisdictional questions. The 
dissent expresses the concern that is felt for any litigant 
who fails to properly comply with jurisdictional require- 
ments in perfecting an appeal. Further than that it has no 
merit. 

J am authorized to state that Paine, J., joins in this con- 
curring opinion. 


ScHOOL District No. 70, RED WILLOW COUNTY, APPELLEE, 
CROSS-APPELLANT, V. ARTHUR B. WOOD, ADMINISTRATOR, 
ET AL., APPELLEES, CROSS-APPELLEES : FRED HATHORN 
ET AL., APPELLANTS, CROSS-APPELLEES. 

18 N. W. 2d 153 


FILED FEBRUARY 9, 1944. No. 31656. 


1. Charities. A gift upon condition to a charitable corporation to 
further the purposes of such corporation is governed by the same 
principles of law as a bequest upon a charitable trust. 


2. A charitable bequest to a school district is valid if it 
is made for the furtherance of one or more of its corporate pur- 
poses. 

3. Where a charitable bequest to a school district for the 


construction of a new school building is impracticable because a 
new and adequate building had already been constructed after 
the death of the donor and prior to the happening of the event 
which made the bequest available, a court of equity in the exer- 
cise of the judicial cy pres doctrine may properly change the 
mode of effectuating the charitable bequest within the more gen- 
eral purpose of the donor where a more general purpose is dis- 
closed with reasonable clearness. 
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Under such circumstances the directions of the donor 

relating to the details to be followed in accomplishing the pur- 

pose of the bequest, which are not intended as limitations, will 
be regarded as directory only where it is necessary to do so to 
carry out the dominant charitable purpose of the donor. 

Where a definite charity is created, the failure of the 
particular mode by which its dominant purpose is to be effected 

will not defeat the charity, for a court of equity is required un- 
der such circumstances to substitute another mode when it can 
be done within the scope of the donor’s dominant purpose. 

6. Wills. Where an administrator is required to make a charitable 

gift available to the donee upon the happening of certain events 

and he fails to so do, such administrator is required to account 
to the donee for the principal and all interest, profits, or other 
accumulations arising out of said fund. Such accumulations 
may be demanded in lieu of interest at the election of the donee. 

Pleading. A prayer for general relief in an equity action is as 

broad as the pleadings and the equitable powers of the court. 

8. Judgment. A prayer for general relief in an equity action is 
sufficient to authorize any judgment to which the party is en- 
titled under the pleadings and evidence, even though he may 
have misconstrued his remedy and prayed specially for lesser 
relief. 

9. Pleading. A will incorporated into a pleading as part of a cause 
of action controls allegations which it contradicts, or which are 
inconsistent therewith. 

10. Costs. It is only where many persons have a common interest in 
property, and one of them, for the benefit of all, at his own cost 
and expense, takes legal action to protect it, that the court of 
equity in which the suit was brought may order the successful 
litigant reimbursed for costs, expenses and counsel fees from 
the common property in order that all benefited may share pro- 
portionately in that expense. 


ol 


APPEAL from the district court for Red Willow county: 
CHARLES E. ELDRED, JUDGE. Reversed. 


Butler, James & Morrison, for appellants. 


Perry, Van Pelt & Marti, Arthur E. Perry, Cordeal, Col- 
fer & Russell and L. H. Cheney, contra. 


Heard before SIMMONS, C. J., CARTER, CHAPPELL and 
WENKE, JJ., and PoLK and Nuss, District Judges. 
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CARTER, J. 

This is a suit in equity brought by the plaintiff school 
district to compel] the performance of a provision in the. 
will of one John E. Hathorn by having the same construed 
to authorize the payment of $50,000 to plaintiff in lieu of 
erecting a school building at a similar cost as directed by 
the will. From a decree ordering the administrator to pay 
$51,633.35 with interest at 6 per cent per annum to the 
plaintiff, the defendants appeal. The plaintiff has cross- 
appealed on the theory that the trial court erred in not 
awarding the $50,000 and all accumulations thereto to the 
plaintiff. 

The record discloses that John E. Hathorn died in 1920, 
leaving a will which was admitted to probate and which 
contains the following provision: “After my wife and my- 
self are both dead and the legacies have been paid as above 
directed it is my desire that when my property shall have 
reached the sum of ($50,000) fifty thousand dollars (and 
School Dist. No. (70) Seventy of which Bartley Red Wil- 
low Co. is a part.) shall have purchased not less than one 
full block of land, then my administrator with the advise 
and direction of his advisory board shall cause to be erected 
upon said lot a modern up to date fifty thousand dollar 
school house all complete which will be the gift or legacy to 
Dist. No. 70 Bartley, Red Willow Co. Nebraska by Dr. J. E. 
Hathorn and wife Ella D. Hathorn, and such inscription if 
any may be placed on the building as the administrator & 
advisory board think advisable.” 

The record further shows that the deceased was a highly 
esteemed citizen of Bartley, Nebraska. He had engaged in 
the practice of medicine in that community for many years, 
had served for years as a member of the school board and 
as president of the local bank. It appears that Ella D. Ha- 
thorn, the wife of the deceased, died in 1936, that the prop- 
erty of the deceased reached a valuation of $50,000 at or 
prior to 1938, and that the school district had purchased 
more than one block of ground on and prior to November 
26, 1915, and had purchased an additional half block in 
July, 1923. 
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The record further shows that the plaintiff school dis- 
trict was in need of a new school building in 1923, that the 
old building was unfit to carry on the school work of the 
district, and that the district was threatened with the loss 
of its accredited rating with the state university unless new 
building facilities were provided. The evidence shows that 
bonds were voted in the amount of $58,500 to erect a new 
school building and that it was constructed in 1924. It is 
further shown that the public had a general knowledge of 
the provisions of the Hathorn will and there is some evi- 
dence to the effect that the construction of the new school 
building was considered by the school board to be in ac- 
cordance with the provisions of the will. The administra- 
tor of the estate, the defendant Wood, was the president of 
the local bank and had knowledge of all the matters herein 
recited. An advisory board was appointed in the will, con- 
sisting of the directors of the Bank of Bartley and the 
members of the School Board of District No. 70, the plain- 
tiff herein. On June 26, 1942, the advisory board ratified 
the construction of the new schoo] building as being in ac- 
cordance with the will of John E. Hathorn, and demanded 
that the defendant Wood, as administrator, turn over the 
sum of $50,000 as by the will provided. It is clear from the 
evidence that the school building constructed in 1924 ade- 
quately serves the school district and that there is no need 
for another building. The defendant Wood stands ready 
to comply with a final order of the court with respect to 
said funds. The question to be determined is whether the 
plaintiff district is entitled to any funds by virtue of the 
will and the conditions as they existed when the suit was 
filed and, if so, in what amount. Defendants contend that 
the provisions of the will have lapsed and that said funds 
have become a part of the residuary estate of the deceased. 

Defendants contend that the trial court was in error in 
holding that the will created a charitable trust when it is in 
fact a gift upon condition. The contention of the defend- 
ants appears to be supported by the holdings of this court. 
Allebach v. City of Friend, 118 Neb. 781, 226 N. W. 440; 
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Hobbs v. Board of Education, 126 Neb. 416, 253 N. W. 627. 
But this fact in itself can avail defendants nothing, for this 
court has held, and we think the authorities hold generally, 
that such a gift to a charitable corporation is equivalent to 
a bequest upon a charitable trust and will ordinarily be 
governed by the same rules. Rohlf v. German Old People’s 
Homé, 143 Neb. 636, 10 N. W. 2d 686. We again reiterate 
that a gift upon condition to a charitable corporation to 
further the purposes of such corporation is governed by 
the same principles of law as a bequest upon a charitable 
trust. This is so because the want of the trust relation in 
the former is overcome by the fact that the purpose of the 
charitable corporation coincides with the charitable pur- 
pose of the gift. 

A charitable bequest to a school district is valid if it is 
made for the furtherance of one or more of its corporate 
purposes. The furtherance of education is held generally 
to be a charitable purpose in this country, unaffected by the 
fact that education is largely under public control and sup- 
ported generally by taxation. The bequest in the instant 
case was clearly for a public purpose and properly made to 
the school district for the accomplishment of one of its cor- 
porate purposes. 

The appellants in the present case are the heirs at law of 
the donor. The will provided that each should receive a 
specific legacy of $500. The legacies have been paid and 
the receipts of each of the legatees appear in the record. It 
is the contention of appellants that where a gift is made by 
will to a governmental body to be used for a specific char- 
itable purpose, the accomplishment of that purpose is a 
condition subsequent and upon the failure of which the 
gift reverts. We believe this to be a correct statement of 
the law. Marble v. City of Tecumseh, 103 Neb. 625, 173 N. 
W. 581; Allebach v. City of Friend, supra. Appellants fur- 
ther contend that where a bequest is made to construct a 
building for a designated charitable institution it is a gift 
for a particular purpose and does not indicate a general 
charitable intent and where, as here alleged, the particular 
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purpose contemplated is impossible of fulfillment, or has al- 
ready been carried out, the doctrine of cy pres will not be 
applied and the bequest will revert to the donor or his 
heirs. It is the contention of appellees that the donor evi- 
denced a more general charitable intent in his will than to 
merely provide for the construction of a new school buiid- 
ing, and this being true, the more general intent should be 
carried out by a court of equity by directing the application 
of the property to some charitable purpose which falls with- 
in the more general charitable intention of the donor. It is 
the correctness of the positions assumed by the parties in 
this respect which is of primary concern in the present 
case. 

The most serious question is whether the express provi- 
sion of the will that the bequest shall be used to construct a 
new school building must be literally executed, even though 
a new school building, meeting all needs, had been built by 
the school district after the death of the donor and prior to 
the time the bequest became available. Would it violate 
the intention of the donor to apply the fund to other educa- 
tional purposes of the plaintiff school district, or did the 
donor intend a reversion if the school building was not con- 
structed? Can it not be said that the education of the youth 
of the plaintiff district was regarded as the leading and 
dominant purpose of the charity and that effect should be 
given to it by such a variation of the donor’s scheme as to 
make it practical and successful? 

It is evident from the will itself what the donor intended. 
He first provided for his wife throughout her lifetime. He 
further provided for $500 legacies to each of his two neph- 
ews, his only remaining heirs. He then provided that after 
the death of his wife and himself, and the payment of the 
two $500 legacies, when his property shall have reached the 
sum of $50,000 and School District No. 70 shall have pur- 
chased one full block of land, then his administrator with 
the advice and direction of his advisory board named in the 
will should cause a modern, up-to-date schoolhouse to be 
erected upon said block of Jand, the building to bear such 


VoL. 144] JANUARY TERM, 1944 247 
School District v. Wood 


an inscription concerning the benevolence of the donor and 
his wife as the advisory board might direct. The will con-- 
tains statements which in themselves indicate that the do- 
nor’s charitable intent was more general than the mere con- 
struction of a building. In the fifth paragraph of the will 
he suggests that all his books, which are suitable and not 
desired by his wife, be turned over to the school library of 
District No. 70. In paragraph six he suggests that “‘as this 
property is finally to go for the benefit of Bartley and 
School District No. 70” the expense of handling his estate 
should be at the lowest terms possible. There is no provi- 
sion in the will regarding a reverter, nor does the will con- 
template the existence of a residuary estate, or purport to 
dispose of such an estate. It is evident that the donor, after 
providing for his wife and having no children of his own, 
wished to devote the rest of his property to a charity. His 
benevolent and philanthropic purpose was a contribution to 
the education of the youth of School District No. 70, the 
school district in which the village of Bartley is located. At 
the time he made his will and at all times thereafter until 
his death he, as a member of the school board of District 
No. 70, knew of the need for a new school building in that 
district. It was his thought, no doubt, that he could best 
contribute to the education of the youth of the district by 
building a new schoo! building for their use. He did not 
contemplate, however, that a new building would have to 
be constructed before his bequest became available under 
the terms of his will. His dominant purpose is clear and it 
is not defeated because he failed in the perfection of detail 
as to all eventualities and changed conditions which might 
come about. A literal construction of the will makes his 
scheme impossible and defeats the dominant purpose of the 
gift, while a more liberal construction saves it through a 
mere change of detail and thus gives effect to the more 
general charitable purpose of the donor as shown by the 
will. 

Such a situation calls for the exercise of the general 
equity powers of a court of chancery and the application 
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of the judicial cy pres doctrine. This doctrine has been de- 
fined as meaning “ * * * that when a definite function or 
duty is to be performed, and it cannot be done in exact con- 
formity with the scheme of the person or persons who have 
provided for it, it must be performed with as close approx- 
imation to that scheme as reasonably practicable; * * * .” 
14 C. J. S. 512, sec. 52. “The doctrine of judicial cy pres is 
in reality a principle of construction based on a judicial 
finding of the donor’s intention as applied to new condi- 
tions.” Rohlf v. German Old People’s Home, supra. It is 
true that this doctrine will not be applied if the donor indi- 
cates an intent that it shall be used for a narrow specific 
purpose, for that would defeat the purpose of the donor. 
But where, as here, the specific purpose recited cannot be 
accomplished because of changed conditions, and a more 
general charitable purpose is shown by the will, the judicial 
cy pres doctrine may be resorted to, not to defeat the do- 
nor’s intention, but to effectuate it. Any other rule would 
sometimes defeat the very purpose of the charity, disap- 
point just expectations and destroy gifts of great public im- 
portance. Where a main charitable purpose is disclosed 
with reasonable clearness, directions of the donor relating 
to the details to be followed in accomplishing the purpose 
of the donor, which are not intended as limitations, will be 
regarded as directory only where it is necessary to do so in 
order to carry out such main charitable purpose. In such 
cases it must be presumed that specific details as to carry- 
ing out the purposes of the gift were not intended to defeat 
the charity when changed conditions made them. imprac- 
ticable or impossible of performance, and there is no lan- 
guage in the bequest indicating that the donor intended a 
literal compliance with recited details to avoid a reverter. 
Whether or not the principle invoked by the trial court in 
arriving at this result be designated as the judicial cy pres 
doctrine, or whether it is considered only as a principle of 
construction based on a judicial finding of the donoyr’s in- 
tention as applied to new conditions, and in this respect 
courts generally do not appear to be in accord, the result 
must necessarily be the same. 
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We conclude, therefore, that when a definite charity is 
created, the failure. of the particular mode by which its 
dominant purpose is to be effected will not defeat the char- 
ity, for a court of equity is required under such circum- 
stances to substitute another mode. In this respect the cy 
pres doctrine as commonly understood has two main fea- 
tures; the right to exercise prerogative authority enabling 
a court to deal with a charitable bequest having no desig- 
nated particular purpose as a bequest to charity generally, 
and the other, the right by liberal rules of construction to 
deal with a charitable bequest having a designated purpose 
and enforce it within the limits of such purpose, supplying 
that which is necessary to accomplish the donor’s intention. 
The cy pres doctrine as indicative of prerogative authority 
does not prevail in this state and is not exercised here, but 
the latter is recognized as within the powers of a court of 
equity and was properly exercised in the present case, 

The foregoing principles are generally supported by text 
writers and the decisions of the courts. Matteson v. Creigh- 
ton University, 105 Neb. 219, 179 N. W. 1009; Hobbs v. 
Board of Education, supra; Rohlf v. German Old People’s 
Home, supra; Restatement, Trusts, sec. 399; 10 Am. Jur. 
680; 14 C. J. S. 510, sec. 50. 

The trial court, after arriving at the same conclusions as 
we have heretofore expressed, directed the administrator 
to pay $51,633.35 with interest thereon from the date of the 
decree at 6 per cent per annum to the plaintiff district to be 
used by it in carrying out the purposes of the donor in the 
manner which the trial court prescribed in the decree. This 
amount consists of the original gift of $50,000 with interest 
at 6 per cent per annum from June 26, 1942, the date on 
which demand was first made by the plaintiff district for 
the payment of the amount due under the terms of the will. 
The school district has cross-appealed, claiming that it is 
entitled to the whole of the fund in the hands of the admin- 
istrator. 

The appellants contend that there is no merit in the cross- 
appeal for the reason that the basis of the cross-appeal was 
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never raised by the pleadings. The prayer of plaintiff’s 
petition in so far as the amount claimed to be due is as fol- 
lows: “That the said A. B. Wood * * * be required to carry 
out the trust under the terms and conditions of said will by 
paying over to the plaintiff, or causing the same to be paid 
over, said $50,000; * * * ” and “For interest on said $50,- 
000 since said sum became available and for such other, 
further and different relief as to the court appears to be 
just and proper.” It is urged that the claim of the plaintiff 
for all of the fund, including that in excess of $50,000, is 
not in response to the pleadings or the prayer of the peti- 
tion and that this court cannot consider the question raised 
by the cross-appeal. 

The evidence shows that the will of John E. Hathorn was 
attached to and made a part of plaintiff’s petition. If the 
will, properly construed, provides that the fund of $50,000 
and all accumulations thereto belonged to the plaintiff dis- 
trict, we are of the opinion that this court is not foreclosed 
from so declaring, even though the schoo] district may have 
misconstrued the will and prayed for a lesser amount than 
that actually due, where the prayer of the petition includes 
a request for such other, further and different relief which 
to the court appears to be just and proper. “A prayer for 
general relief in an equity action is as broad as the plead- 
ings and the equitable powers of the court.” Gibson v. 
Koutsky-Brennan-Vana Co., 143 Neb. 326, 9 N. W. 2d 298. 
The prayer for general relief is sufficient to authorize any 
judgment to which the party is entitled under the pleadings 
and evidence. Kelley v. Wehn, 63 Neb. 410, 88 N. W. 682. 
The prayer is no part of the pleading, tenders no issue, and 
neither adds to nor takes from the evidence required of 
either party. Jordan v. Jackson, 76 Neb. 15, 106 N. W. 
999. We have also said that a written instrument, incor- 
“porated into a pleading as part of a cause of action or de- 
fense, controls allegations which it contradicts or which 
are inconsistent therewith. American Surety Co. v. School 
District, 117 Neb. 6, 219 N. W. 583. We are of the opinion 
therefore that the will itself controls the allegations of the 
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petition which it contradicts, or which are inconsistent with 
the provisions of the will itself. 

It is evident from the will itself that the donor knew, 
when he drafted his will, that his estate did not amount to 
$50,000 after the payment of the legacies which he set up 
in the will. He therefore directed his administrator to hold 
and invest:all of the remainder of his estate until the death 
of his wife and until the total amount of the fund reached 
$50,000. When both of these events took place, the admin- 
istrator, with the advice of the advisory board, was to con- 
struct a modern, up-to-date $50,000 school] building. The 
evidence shows that the donor’s widow died in 1936 and the 
only evidence adduced as to the time when the fund reached 
$50,000 was that it had reached that amount in 1938. Con- 
sequently, the fund having arrived at the amount of $50,- 
000 after the death of the widow, and all other conditions 
having been met, the donee school district became entitled 
to the benefit of the fund at that time. The administrator, 
contrary to the provisions of the will, failed to carry out 
the terms of the will and continued to invest the fund as he 
had theretofore done, no complaint being made as to the 
manner of his so doing. The question is: To whom do the 
earnings belong which were accumulated over the period 
during which the administrator failed to carry out the 
terms of the will after all events and conditions precedent 
to his so doing had occurred or had been met? 

We think it is clear that the administrator is accountable 
to the school district for any profit made by him through, 
or arising out of, the administration of the fund. In this 
respect the administrator is in the same position as the 
trustee of a charitable bequest. If he makes a profit out of 
the trust property he is accountable to the beneficiary for 
such profit, even though he commits no breach of trust in 
making the profit. It seems clear that if the fund belonged 
to a beneficiary, as in the present case, with possession to be 
delivered upon the happening of a designated event, and 
the administrator or trustee improperly withheld it after 
the event had occurred, all earnings and other accumula- 
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tions coming into the fund after the happening of the event 
belong to the beneficiary. It seems to us that when the 
fund reached the sum of $50,000, the administrator was re- 
quired by the will to carry out the purpose of the gift. 
When he failed in his duty, and in violation of the bequest 
he continued to invest the fund, he is bound to account to 
the beneficiary for the profits and other accumulations to 
the fund. The administrator apparently concedes the pos- 
sibility of this being true, as he stands ready to distribute 
all of said funds in whatever manner the court may direct. 
We think the authorities sustain this principle. Restate- 
ment, Trusts, sec. 210; 26 R. C. L. 1888. We necessarily 
conclude under the record in this case that the plaintiff 
school district is entitled to a decree awarding it the fund 
of $50,000 and all the earnings, profits and other accumula- 
tions to the fund which have acceded thereto since the duty 
devolved upon the administrator to build the school build- 
ing, or, as we here held, to carry out the more charitable 
intent of the donor. The trial court was in error in award- 
ing only $50,000 with interest from June 26, 1942, and de- 
termining a scheme which contemplated the charitable use 
of that sum only. We find it necessary therefore to remand 
the cause to the district court for the determination of ad- 
ditional facts and the entry of a decree in accordance with 
such facts and this opinion. We direct the district court to 
require an accounting by the administrator of the $50,000 
and all interest, earnings, profits and other accumulations 
arising from said fund, that plaintiff be awarded same un- 
der the doctrine of judicial cy pres, and that a scheme for 
its use be devolved and decreed within the scope of the more 
general intent of the donor expressed in the will as herein 
found to exist. 

The plaintiff district also complains of the failure of the 
trial court to allow it an attorney’s fee from the residuary 
estate. This question has been largely removed by the 
holding of this court that the whole of said fund belongs to 
the plaintiff by the terms of the will and the evidence ad- 
duced and, consequently, that no residuary estate exists. 
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Even if this were not so, the trial court was correct in de- 
nying the attorney’s fee. The basis for the allowance of at- 
torney’s fees in this class of cases is: Where many persons 
have a common interest in property, and one of them, for 
the benefit of all, at his own cost and expense, takes legal 
action to protect it, the court of equity in which the suit was 
brought may order the successful litigant to be reimbursed 
for his costs, expenses and counsel fees from the common 
property in order that all benefited may share proportion- 
ately in that expense. Blacker v. Kitchen Bros. Hotel Co., 
133 Neb. 66, 273 N. W. 836. In the present case there was 
but one party interested in the fund sought to be reached by 
plaintiff’s suit and that was the plaintiff itself. There is no 
reason for a court of equity to grant any relief in the mat- 
ter of counsel fees. The school district and its counsel can 
adjust them in the same manner as any other litigant who 
has retained counsel to represent him personally. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings in accord with 
holdings and directions of this court herein contained. 

REVERSED. 

PAINE, J., participating on briefs. 


H. M. NICHOLSON, ADMINISTRATOR, APPELLEE, v. OTTO AL- 
BERS, APPELLEE: A. R. OLESON, APPELLANT. 
13 N. W. 2d 145 


FILED FEBRUARY 9, 1944. No. 31712. 


1. Attorney and Client. An attorney has no lien for services per- 
formed by him except as provided by section 7-108, Comp. St. 
1929. , 

. An attorney’s charging lien is confined by section 7-108, 

Comp. St. 1929, to fees and costs due for services rendered in 

the particular action or proceeding in which it is sought to en- 

force the lien. 
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APPEAL from the district court for Cuming county: FAY 
H. PoLLock, JUDGE. Affirmed. 


A. R. Oleson, pro se. 
W. A. Ehlers and Zacek & Nicholson, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CARTER, J. 

This is an action in interpleader wherein H. M. Nichol- 
son, administrator of the estate of Mary Lemke, deceased, 
filed his petition to have determined the respective claims 
of Otto Albers and A. R. Oleson to certain funds in his pos- 
session. The trial court sustained plaintiff’s right to an in- 
terpleader, directed the payment of the fund in plaintiff’s 
possession to be paid into court and discharged the plain- 
tiff from further liability. The trial court, after a trial 
upon the issues between the defendants Albers and Oleson, 
found for the defendant Albers and ordered the fund, 
amounting to $759.65, paid to him. From this judgment 
the defendant Oleson appeals. 

The record shows that in 1932 the defendant Albers was 
the owner of a note of George Worrell in the amount of $1,- 
690, which was secured by a second mortgage on certain 
property in Wisner, Nebraska. The defendant Oleson, an 
attorney at law, was retained by Albers to collect this sec- 
ond mortgage which was of doubtful value. The evidence 
shows that Oleson thereupon induced Mary Lemke, the 
mother of Mrs. Worrell, to release her first mortgage for = 
the benefit of Albers and secured a first mortgage for him 
in the amount of $1,250. This mortgage was delivered by 
Oleson to Albers. The claim of Oleson in the instant case 
is for professional services. rendered in connection with the 
obtaining of this first mortgage. 

The record further shows that Mary Lemke subsequent- 
ly acquired the title to the property and assumed the first 
mortgage. Upon her death Albers filed a claim against her 
estate for the amount due on the mortgage. On March 11, 
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1936, the claim was allowed in the amount of $913.56. A 
partial distribution was subsequently made, leaving a bal- 
ance due of $735.70 on July 9, 1940, at which time Oleson 
served notice on the administrator of a claim for an attor- 
ney’s lien. The parties being unable to adjust their differ- 
ences, the administrator commenced the action in inter- 
pleader to have the rights of the parties determined. 

The sole question for determination is the right of Ole- 
son to assert an attorney’s lien. It is not disputed that he 
was not employed by Albers to file or prosecute the claim in 
the probate proceedings. His claim for an attorney’s lien 
was based on his unpaid claims for services rendered in pro- 
curing the first mortgage on the Worrell property, as here- 
tofore recited. 

It is provided by statute that an attorney may assert a 
lien for compensation due him upon papers of his client 
which have come into his possession in the course of his 
employment, upon money in his possession belonging to his 
client, and upon money in the hands of the adverse party in 
an action or proceeding in which the attorney was employed 
from the time of giving notice of the lien to that party. 
Comp. St. 1929, sec. 7-108. 

It will be observed that the claim of Oleson does not fall 
within any provision of the foregoing statute. The statute 
does not give an attorney a lien for services rendered in 
other cases, or for any fees not connected with the case. A 
charging lien is confined to the fees and costs due for serv- 
ices rendered in the particular action in which the judg- 
ment was obtained. Reynolds v. Warner, 128 Neb. 304, 258 
N. W. 462. It does not appear that the lien was asserted 
by Oleson by reason of this employment in filing and pros- 
ecuting the claim in the administration proceedings. Con- 
sequently, the claim for an attorney’s lien on funds in the 
hands of the administrator is without merit. 

It is the settled law of this state that an attorney has no 
lien for services performed by him except as provided by 
statute. Card v. George, 140 Neb. 426, 299 N. W. 487; Mar- 
shall v. Casteel, 148 Neb. 68, 8 N. W. 2d 690. 
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It appearing that Oleson’s claim for an attorney’s lien 
does not come within the provisions of section 7-108, Comp. 
St. 1929, the trial court properly denied his claim. 

AFFIRMED. 


Maro D. LYHANE, APPELLANT, v. RUDOLPH DURTSCHI ET 
AL., APPELLEES. 
13 N. W. 2d 130 


FILED FEBRUARY 9, 1944. No. 31701. 


1. Indemnity. A contract of indemnity is an obligation or duty 
resting upon one person to make good any loss or damage an- 
other has incurred or may incur by acting at his request or for 
his benefit. 

2. Limitation of Actions. A cause of action to recover on an in- 
demnity contract accrues when the loss occurs. 


3. The statute of limitations bars an action on a written 
indemnity contract when the loss has occurred five years previ-- 
ous to the bringing of the action. 

4, Where a loss on an indemnity contract occurs and no 


counterclaim then exists in favor of the defendant, the statute 
of limitations is not tolled, but begins to run from the time 
plaintiff’s loss occurs. 


APPEAL from the district court for Hall county: WILLIAM 
F. SPIKES, JUDGE. Affirmed. 


H. G. Wellensiek, for appellant. 
Harold A, Prince and William P. Mullen, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

Plaintiff in this action prays that an accounting be taken, 
and the amount of loss sustained by plaintiff and defend- 
ants and each of them, on notes purchased from the Far- 
mers State Bank of Wood River, Nebraska, be ascertained 
and determined; that the liabilities of the parties be fixed 
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for their shares of such losses as provided by contract, and 
that judgment be entered against the defendants and each 
of them for the amount of their liability in excess of the loss 
sustained, and each of them be required to account for all 
money collected on the notes assigned to them for the use 
and benefit of plaintiff and defendants. 

It will be necessary, in determining this case, to detail 
the substance of the amended petition which alleges: In 
November, 1929, for the purpose of building up the reserve 
of the Farmers State Bank, plaintiff and defendants orally 
agreed to purchase certain notes of the bank without re- 
course, in such amounts as they, or either of them, may 
thereafter determine, and that, in the event of loss sus- 
tained by any of them, they would each contribute their 
proportionate shares of the total of such losses sustained, 
which agreement was reduced to writing. Pursuant to the 
agreement, plaintiff and defendants A. E. Hauke, Otha 
Oldfather and M. J. McDermott each purchased notes total- 
ing $10,000, and defendant W. A. Francis $6,000, in all 
$46,000, which amounts were paid by said parties to the 
bank. Defendants Durtschi and Schooley purchased no 
notes. Since the commencement of the action Schooley has 
died, and the action was revived, so far as he was con- 
cerned, against the executrix of his estate. All of such 
notes were left with the bank for payment. 

On April 10, 1930, at a meeting of the board of directors 
of the bank, attended by all except plaintiff, a state bank 
examiner requested the elimination from the assets of the 
bank of doubtful notes, totaling $29,580.28, and, in lieu 
thereof and without the knowledge or authority of the 
plaintiff, substituted notes of the plaintiff, totaling $4,610, 
of defendant A. E. Hauke totaling $4,600, of defendant 
Oldfather, $4,850, of defendant W. A. Francis, $4,400, all 
of which notes were purchased from the bank under the 
written agreement. On January 22, 1931, the bank paid the 
plaintiff $600; on August 5, 1931, $250, with interest, the 
amounts collected on plaintiff’s notes, leaving a balance due 
him of $3,750, with interest. Thereafter the bank became 
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insolvent, a receiver was appointed, and plaintiff filed claim 
for such amount. At this point, in the case of State v. Far- 
mers State Bank, 127 Neb. 189, 254 N. W. 728, the plaintiff 
in the instant case appeared as intervener. The decision 
was rendered in 1934. The intervener filed a claim for a 
trust fund; the same contract was involved; the amount 
stated was. $4,610, with credits of $850, leaving a balance 
of $3,750. The district court and this court disallowed the 
claim. 

To continue the allegations of the petition: The plaintiff 
makes claim for the same amounts and, in addition, the ex- 
penditure of $544.75 for presentation of his claim in the 
former action, thereby sustaining a total loss of $4,294.75. 
Defendant McDermott purchased a note secured by a real 
estate mortgage which was not paid but was foreclosed on 
January 23, 1937, and decree entered March 30, 1937, in 
the sum of $11,003.36. On March 10, 1938, the real estate 
was sold for $8,600 to satisfy the decree, and the sale was: 
confirmed May 18, 1988. Defendant McDermott sustained 
a loss of $2,403.36. Plaintiff has been informed that de- 
fendants Hauke, Oldfather and Francis have sustained 
losses on such notes purchased from the bank, but said de- 
fendants have refused to inform the plaintiff of the amount 
of such losses. 

In the eighth paragraph of the amended petition, plain- 
tiff further alleges: At a meeting of the board of directors 
April 10, 1930, the eliminated notes were assigned to plain- 
tiff and defendants Hauke, Oldfather and Francis, and left 
with the bank for collection, the proceeds to be distributed 
among them, with interest, proportionately to the notes 
taken from each of them, and placed in the bank in lieu 
thereof, and any amount collected in excess to be paid the 
bank (then the insolvency of the bank is pleaded). De- 
fendants Hauke, Oldfather and Francis, without the knowl- 
edge and acquiescence of plaintiff, secured possession of 
said notes at a secret meeting held March 8, 1934, of which 
plaintiff had no notice, and wrongfully turned the notes 
over to Hauke for collection and distribution among them- 
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selves. On February 22, 1936, Hauke had collected a total 
of $1,185.79, and wrongfully distributed the same as fol-— 
lows: $503 to himself, $529.79 to Oldfather, and $153 to 
Francis, and he has since that time collected the sum of 
$603.98, which he has wrongfully distributed, and, in addi- 
tion, received payments in 1941 in amounts unknown. De- 
fendants refused to pay plaintiff his proportionate share . 
or furnish him with a statement or accounting. Included 
in the notes of defendant Francis, totaling $4,400, which 
were put in the bank in lieu of the notes eliminated, was 
the note of Francis for $2,100, now barred by the statute of 
limitations, and the amount Francis contributed towards 
the elimination of the doubtful paper was $2,300, all of 
which was known to the defendants some time prior to 
April 10, 1930. Defendants since that date have been hos- 
tile and noninformative and wrongfully promised plaintiff 
that, as soon as McDermott could ascertain his loss, a com- 
plete settlement would be made, in accordance with the 
written contract, at a directors’ meeting to be called. De- 
fendants had no intention of making such settlement and 
wrongfully made such promise to induce the plaintiff to de- 
fer bringing suit until his cause of action was barred by 
the statute of limitations. Plaintiff relied on such promise 
and did defer bringing action until the McDermott loss 
could be determined. Defendants refused to meet with 
plaintiff and make settlement, in accordance with the writ- 
ten contract, and the first knowledge plaintiff had with ref- 
erence to the transactions, above stated, was February 2, 
1943, when the deposition of defendant Hauke was taken in 
this action. The time for determining the loss of the par- 
ties to the written agreement was not fixed therein, was left 
to further agreement of the parties, and prior to November 
1, 1934,.plaintiff made a demand on defendants for a state- 
ment of their loss and a determination of the liability of the 
parties to the written agreement, and payment of his loss. 
Each of the parties orally requested him to defer settlement 
under the written agreement until the foreclosure proceed- 
ings by McDermott had been completed, and he could ascer- 
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tain his loss and the loss of each of the parties, and the re- 
covery on the $29,580.28 (notes assigned by the bank to de- 
fendants) could be ascertained and determined, and de- 
fendants so agreed and promised. Plaintiff again recites 
the McDermott matter, and pleads an estoppel precluding 
the defendants from claiming that this action is barred by 
the statute of limitations and that plaintiff has been guilty 
of laches in bringing this action; that plaintiff sustained a 
loss of $4,294.75, with interest at 7 per cent from August 
5, 1931, no part of which has been paid; prays for an ac- 
counting in accordance with the facts pleaded, as hereto- 
fore noted, as to the nature of the action. 

The contract, made a part of the petition and the basis of 
this action, after naming the parties thereto, reads as fol- 
lows: 

“That, Whereas, the above named parties are all direc- 
tors and financially interested in the Farmers State Bank of 
Wood River, Nebraska, and 

“Whereas, each of the above named parties are desirous 
of and have agreed to purchase certain notes from The Far- 
mers State Bank of Wood River, Nebraska, without re- 
course, in such amounts as they or either of them may here- 
after determine, and 

“Whereas, all of the above named parties have agreed 
that if there should be any financial loss to either or any of 
the above named persons by reason of having purchased 
notes from said Bank, as aforesaid, and in consideration of 
the mutual] promises of the parties hereto, and in consider- 
ation of the covenants and agreements hereinafter to be 
kept and performed by the parties hereto, the above named 
parties hereby mutually agree as follows: 

“That each of the parties above named shall purchase 
from the Farmers State Bank of Wood River, Nebraska, 
notes, either secured or unsecured, without recourse, and 
pay therefor the face value thereof to such an amount as 
each may determine for himself and to carry said note or 
notes until such time as the said Bank may, at its discre- 
tion, desire to repurchase the same or to purchase renewal 
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notes if said notes should be renewed, and to exercise due 
diligence in collecting said note or notes and’render all as- 
sistance possible to each of the other parties hereto in col- 
lecting the notes purchased by them or either of them, and 
further agree to carry said notes until maturity or for a 
period of months from the date hereof, and 

“It is further mutually agreed that in the event that ei- 
ther or any of the parties hereto should not be able to col- 
lect said note or notes so purchased, in full, then each of 
the other parties hereto will contribute equally to said loss, 
if any sustained, in the collection of said notes in equal 
shares, that is each of the parties hereto agree to stand one- 
seventh (1/7) of the total loss that may result to the par- 
ties hereto by reason of having purchased the notes above 
referred to. 

“It is further agreed and understood that the signing of 
this contract does not in any way obligate or bind The Far- 
mers State Bank of Wood River to repurchase any of said 
notes and the purpose of this agreement is that each of the 
parties signing the same will stand an undivided one-sev- 
enth of any and all loss which may be sustained by the par- 
ties hereto through the purchase of said notes. It is agreed 
that said loss shall be determined within a period of 
months from the date hereof, unless otherwise mutually 
agreed upon by the parties hereto.” 

On the defendant Durtschi there was no service; he 
bought no notes; nor did defendant Schooley. In addition 
to the contract appears in the record exhibit B, signed by 
defendants Oldfather and Francis, which reads as follows: 

“Wood River, Nebraska. 
“March 8th, 1934. 

“At a meeting of the Directors of the Farmers State 
Bank, Wood River, Nebraska, which has closed and gone 
into the hands of receivership, the directors were interest- 
ed in a certain amount of eliminated notes which were the 
property of the directors who had advanced the money to 
such elimination. All directors were notified about such 
meeting to be held at the home of A. E. Hauke for to take 
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such action to the best interest of the directors who had ad- 
vanced such money. Upon discussion of the same it was 
agreed by all present which represented 3/4 of directors 
interested by such advancement of money that A. E. Hauke 
be appointed Trustee of said notes and collection thereof 
and that each director receive his percentage of money ad- 
vanced in the amount recovered until the reduction of the 
amount so advanced equaled the amount of $3,750 which 
being the amount that M. D. Lyhane still had advanced and 
it being the lowest amount as his amount had been reduced 
by payments which the other directors had not shared in. 
And when the amounts of all directors had been reduced to 
$3,750, M. D. Lyhane would be included if further recovery 
is made on the eliminated notes of said agreement. The 
matter of interest on unpaid balances has been dispensed 
with until principal has been recovered. The amount of 
principal advanced by interested directors at the time of 
this meeting was: Otha Oldfather, $4,850, A. E. Hauke, 
$4,600, W. A. Francis $4,400, all members above present. at 
this meeting. And M. D. Lyhane Bal. $8,750 who was not 
present at this meeting but had been notified to be present. 
The purpose of this meeting was to work out a way for the 
best recovery in the most efficient manner of the money so 
advanced.” 

To the amended petition defendants demurred on several 
grounds, the principal ones being: The contract in question 
is a several contract of indemnity; the plaintiff does not 
have any action on the contract, for the reason that, on the 
face of the amended petition, a cause of action arose against 
each of the signers on April 10, 1930, and there are no facts 
to toll the statute of limitations; the petition shows on its 
face that the plaintiff has been guilty of laches and has no 
standing in a court of equity. The demurrer was sustained, 
plaintiff’s action dismissed, and plaintiff appeals to this 
court, assigning as error that the judgment of the court is 
contrary to law. 

Plaintiff contends that the action is based solely on the 
written contract. The pertinent paragraph in the contract 
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is that in which it is mutually agreed that if the parties 
should not be able to collect the notes so purchased in full, 
then each of the other parties would contribute equally to 
the loss, if any, sustained, in equal shares, each of the par- 
ties agreeing to stand one-seventh of the total loss occa- 
sioned by reason of having purchased the notes, referred to 
in the amended petition; plaintiff contending that, if the 
contract created a relationship under which the plaintiff is 
entitled to an accounting and distribution, then there is one 
cause of action stated in the amended petition; that the ef- 
fect is that a joint adventure was created; the contract re- 
lated to a single transaction, the purchase of the assets of 
the bank, to enable the bank to continue business; citing 
Alexander v. Turner, 139 Neb. 364, 297 N. W. 589, giving 
the definition of a joint adventure as follows: 

“A joint adventure has been defined as an undertaking by 
two or more persons to carry out a single business enter- 
prise for profit.” The case of Soulek v. City of Omaha, 140 
Neb. 151, 299 N. W. 368, is cited, wherein it was held: 

“A joint adventure is in the nature of a partnership, but 
may exist where persons embark on an undertaking with- 
out entering on the prosecution of a business as partners 
strictly but engage in a common enterprise for their mutual 
benefit.” Plaintiff cites other cases where the facts disclose 
a joint adventure and in conformity with the definitions 
heretofore set out, and particularly cites 30 Am. Jur. 708, 
sec. 57, as follows: 

“It is well settled, however, that an equitable action for 
an accounting is a proper remedy for a party to a joint ad- 
venture to recover his share of the profits, including secret 
profits which have been retained by a coadventurer, or to 
fix the liability for losses, and this is generally held to be 
true even though there may also be a right to sue at law, es- 
pecially where the rights of the parties are so complex that 
they can better be adjusted in equity, or where a single ac- 
tion will not suffice to terminate the entire controversy.” 

Therefore, plaintiff contends, he properly premised this 
action in equity for an accounting, and that the notes de- 
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scribed in paragraph 8 of the amended petition were sub- 
stituted for some of the original notes purchased from the 
bank; they were a part of the same transaction. : 

We conclude from an analysis of the contract that it is a 
contract of indemnity. The parties in the instant action 
are not interested in one note, nor jointly interested in sev- 
eral notes. The contract provides for the purchase of notes 
severally and individually, and each party agreed to stand 
one-seventh of the loss. The terms of the contract provide: 
“each of the above named parties * * * have agreed to pur- 
chase certain notes * * * in such amounts as they or either 
of them may hereafter determine;”’ “each of the parties 
* * shall purchase from the (bank) notes,” “each of the 
other parties hereto will contribute” etc.; that is, each of 
the parties hereto agrees to stand one-seventh of the total 
loss. 

A contract of indemnity is defined in 31 C. J. 419, sec. 1, 
the writer adding: “it may be more specifically defined as 
the obligation or duty resting on one person to make good 
any loss or damage another has incurred or may incur by 
acting at his request or for his benefit.” 

The distinction between the instant case and the cases 
cited by the plaintiff is that the contract in question pro- 
vides for the purchase of the notes severally and individual- 
ly, and then each of the parties agrees to stand one-seventh 
of the loss. No party was required by the contract to take 
all of the notes for the benefit of all, and when the notes 
were collected each party would have one-seventh of the 
profits and should pay one-seventh of the loss. This con- 
tract did not create a relationship analogous to partner- 
ship, but, as we view it, a several indemnity agreement. 

Except for paragraph 8 of the amended petition, plain- 
tiff sues on a written contract. He sets forth the loss, occa- 
sioned in April, 1930, by the conversion of certain notes; 
he gives credit for the payment he subsequently received, 
and he adds his claim, as stated in State v. Farmers State 
Bank, supra. He then pleads a separate transaction, elim- 
inates defendants Schooley and Durtschi, and does not con- 
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nect defendant McDermott with the transaction pleaded in 
paragraph 8 of the amended petition. We need not concern 
ourselves with the proposition of misjoinder of causes of 
action, because it is conceded by the plaintiff that the basis 
of the action is on the contract and nothing more. This 
brings us to the question of the statute of limitations. 

The plaintiff pleads that he was a party to the contract, 
agreed to pay one-seventh of the loss, and that on April 10, 
1930, his notes were wrongfully converted. These notes 
totaled $4,610. The bank paid plaintiff $850; he acknowl- 
edges the credit. This left a balance due him of $3,750, 
with 7 per cent interest from August 5, 1931. He added 
the expense of his claim filed in the former action. It is ap- 
parent he suffered his loss on August 5, 1931, and his cause 
of action accrued against defendant Schooley at that time. 
Schooley purchased no notes, so a set-off in his favor is not 
involved. The present action was brought in 1941, 11 years 
after the alleged conversion, so the statute of limitations 
applies to defendant Schooley. 

In the case of Bankers Surety Co. v. Willow Springs Bev- 
erage Co., 104 Neb. 173, 176 N. W. 82, this court held: “It 
is the rule in the case of indemnity contracts that a cause of 
action to recover indemnity does not accrue until a loss oc- 
curs, and, it follows, the statute of limitations does not com- 
mence to run until that time.” 

We conclude that the plaintiff pleads his loss was, of Au- 
gust 5, 1931, determined in the amount of $4,294.75, and 
. this would apply equally to defendants Hauke, Oldfather 
- and Francis. The fact that these defendants obtained pos- 
session of the eliminated notes and attempted to collect the 
same, would not toll the statutes on an original contract. 
If there would be any merit to the plaintiff’s claim it would 
be with reference to defendant McDermott, for the reason 
that the latter’s loss was apparent in 1938, but the plaintiff 
could have sued McDermott, within the statute of limita- 
tions, from and after August 5, 1931. There would be no 
counterclaim in favor of McDermott under such circum- 
stances. 
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By the provisions of section 20-812, Comp. St. 1929, the 
“defendant may set forth * * * as many grounds of * * * 
counterclaim, and set-off as he may have” etc. Section 20- 
813, Comp. St. 1929, provides: 

“The counterclaim mentioned * * * (in section 20-812) 
must be one existing in favor of a defendant, and against a 
plaintiff, between whom a several judgment might be had 
in the action, and arising out of the contract or transaction 
set forth in the petition as the foundation of the plaintiff's 
claim, or connected with the subject of the action.” 

At the time of the plaintiff's loss, that is, August 5, 1931, 
there was no counterclaim existing in favor of McDermott 
that could have been pleaded, and plaintiff would not have 
been obliged to wait, under the contract, until McDermott’s 
loss was known. As stated in 57 C. J. 394, sec. 45: 

“‘A debt due at a future time cannot as a general rule be 
set off in equity against a debt presently due; and equity 
has no power to prevent a party from collecting at law a 
debt due him because he owes to defendant a debt not due 
and which defendant may not be able to collect when it is 
due, if this fund is not stayed in his hands. A set-off will, 
however, be allowed in equity on the application of com- 
plainant, where defendant is insolvent, even though the 
debt of complainant to defendant is not due, * * * but where 
plaintiff is insolvent defendant may set off in equity a de- 
mand, although not yet due or payable.” 

There is no question of insolvency here, respecting the 
loss to be taken under the contract. Since the plaintiff 
could have sued McDermott from and after August 5, 1931, 
the statute of limitations commenced to run at that time. 
The fact that McDermott later sustained his loss would not 
toll the statute. We are not concerned with McDermott’s 
right to sue the plaintiff; McDermott had commenced no 
such action. 

Calling attention to paragraphs 8 and 9 of the amended 
petition, and bearing in mind that the basis of this action is 
on contract, section 20-216, Comp. St. 1929, is applicable to 
any oral agreement stated in such paragraphs. It reads: 
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“In any cause founded on contract, when any part of the 
principal or interest shall have been voluntarily paid, or an 
acknowledgment of an existing liability, debt, or claim, or 
any promise to pay the same shall have been made in writ- 
ing an action may be brought in such case within the period 
prescribed for the same, * * * .” 

Any transaction that plaintiff pleads does not change his 
interest in the eliminated notes in any particular. No at- 
tempt was made to deprive him of his interest. His rights 
were recognized. He received his share of the collection 
proportionately. He pleaded when he sustained the loss. 
He attempted to create a trust claim in a former litigation, 
setting forth the same subject matter. He waited 10 years 
at least from the time his loss occurred under the contract 
and again asserted it in litigation in 1934, and waited seven 
years longer. In any event, he did not comply with the pro- 
visions of section 20-205, Comp. St. 1929, providing: ‘“‘With- 
in five years, an action upon a * * * contract or promise in 
writing,” etc. 

Under the circumstances of this case, we conclude that 


the trial] court properly sustained the demurrer. 
AFFIRMED. 


JOAN HECKES, THROUGH AND BY HER MOTHER AND NEXT 
FRIEND, FRIEDA HECKES, APPELLANT, Vv. FREMONT 
NEWSPAPERS, INCORPORATED, APPELLEE. 

13 N. W. 2d 110 


FILED FEBRUARY 9, 1944. No. 31730. 


1. Libel and Slander. A demurrer to a petition charging a libel 
admits the allegations of the petition and the implications flow- 
ing naturally or per se from the publication. 

A publication is libelous per se if the nature and obvi- 

vious meaning of the language is such as to impute to a person 

the commission of a crime, or to subject him to public ridicule, 
ignominy, or disgrace, or to render him contemptible or ridicu- 
lous in public estimation, or to expose him to public hatred or 
contempt, or to hinder virtuous men from associating with him. 
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APPEAL from the district court for Dodge county: FRED- 
ERICK L. SPEAR, JUDGE. Reversed, with directions. 


Boyle & Boyle, for appellant. 
Sidner, Lee & Gunderson, contra, 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is an.action instituted in the district court for Dodge 
county, Nebraska, by Joan Heckes, by her mother and next 
friend, plaintiff and appellant, against Fremont Newspa- 
pers, Incorporated, defendant and appellee. The action is 
in damages for libel. A general demurrer to plaintiff's peti- 
tion on the ground that it did not state a cause of action 
was sustained and the petition was dismissed. From this 
action of the court plaintiff has appealed. 

The only question before this court is that of whether or 
not the petition states a cause of action. The portion of the 
petition necessary to be examined in order to determine 
whether or not it states a cause of action is the following: 

“That in the Thursday, September 18th, 1941, issue of 
said Fremont Daily Tribune, the defendant, Fremont News- 
papers, Incorporated, published on page 10 thereof the fol- 
lowing false, libelous and defamatory matter of and con- 
cerning Joan Heckes, to-wit: 

“Public Notice 

““T will not again pay for any more bills or debts for ei- 
ther Mrs. Frieda Heckes or her daughter, Joan, for money, 
foods, clothing, university expenses, doctor bills, drugs, 
liquor, cigarettes, hotel or cabin camps, transportation to 
or from Florida, or any other bills of any nature again. 

“Lovane L. Fitzsimmons 

“That said articles was presented for publication to the 
said Fremont Daily Tribune by one Lovane L. Fitzsimmons, 
who was the author of said article. That said article, here- 
in referred to, was thereafter by the defendant, Fremont 
Newspapers, Incorporated, printed, published and circulat- 
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ed, as hereinbefore set forth, to-wit: on September 18th, 
1941. 

“That the said Lovane L. Fitzsimmons is not related in 
any degree, either by blood or affinity, to the said Joan 
Heckes, nor was the said Lovane L. Fitzsimmons ever under 
any legal or moral obligation to support, maintain or edu- 
cate the said Joan Heckes, nor was the said Lovane L. Fitz- 
simmons ever, legally or morally, obligated to pay any 
debts, obligations or financial responsibilities incurred by 
the said Joan Heckes, all of which facts were known to the 
defendant, Fremont Newspapers, Incorporated, at the time 
said false, libelous and defamatory article was published. 

“That the article herein referred to, as published by the 
defendant, Fremont Newspapers, Incorporated, was circu- 
lated in the State of Florida and after said publication and 
circulation the same became a part of the permanent rec- 
ords in the circuit court in and for Polk County, Florida. 
That said article was published and circulated in the city 
of Lincoln, Nebraska, where the University of Nebraska is 
located and which institution this plaintiff was attending at 
the time said article was so published and circulated. That 
as a direct result of said publication, the said plaintiff, Joan 
Heckes, was compelled to and did discontinue her connec- 
tion with said University as a student and ever since said 
date has been denied the opportunity of receiving a higher 
education. That before attending said University, the said 
plaintiff graduated from the Fremont High School in June, 
1941. 

“That by reason of the publication by the defendant of 
the foregoing false, defamatory, malicious and libelous ar- 
ticle, plaintiff has been held up to public contempt, ridicule, 
ignominy, shame and disgrace. Her reputation and good 
name has been destroyed and she has suffered and ever will 
suffer mental pain, anguish and emotional distress. She 
will be shunned and avoided; will be denied the privilege 
and pleasure of associates heretofore enjoyed, invitations 
to social functions, and to associate and mingle with many 
respectable acquaintances and citizens of Nebraska and 
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elsewhere. She has been greatly injured and damaged in 
her social] standing and relations; has been made the sub- 
ject of sensational] talk and comment and ridicule; has been 
looked upon and discussed as a kept woman, a person of 
loose morals; as one addicted to the use of drugs, intoxicat- 
ing liquors; a frequenter of cabin camps, hotel rooms; as 
one who was receiving and taking money for her education 
at the University; as one whose doctor bills were being 
paid; as one who had the authority and did contract bills 
and debts and charged them to the account of the said Lo- 
vane L. Fitzsimmons; as one whose clothing and wearing 
apparel were paid for by the said Lovane L, Fitzsimmons; 
as one who was transported in interstate commerce from 
the State of Nebraska to the State of Florida and from the 
State of Florida to the State of Nebraska ;” 

The particular ground on which the demurrer was sus- 
tained was that the publication was not libelous per sé. 
Counsel for plaintiff agree that if the publication in the 
light of the other facts pleaded is not libelous per se the de- 
murrer was properly sustained. 

It will be noted that the petition alleges that Lovane L. 
Fitzsimmons, the author of the published statement and the 
person who tendered it for publication, was in nowise re- 
lated to plaintiff or her mother and in nowise obligated to 
provide any of the items mentioned in the publication. 

The effect of the demurrer was to admit the truth of 
these allegations as well as to admit the publication and the 
untruth of its statements and the implication flowing nat- 
urally or per se from it. With this as a basis and a start- 
ing point this court is called upon to determine whether or 
not the publication is libelous per se. 

In a number of cases this court has established standards 
whereby to determine whether or not a publication is libel- 
ous per se. In World Publishing Co. v. Mullen, 43 Neb. 126, 
61 N. W. 108, it was said: “The question here then is, what 
is the plain import, the ordinary meaning of the language of 
the article published? What would ordinary men of ordi- 
nary common sense understand from reading this article?” 
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And again in the same opinion it is stated: “The rule is that 
any language the nature and obvious meaning of which is to 
impute to a person the commission of a crime, or to subject 
him to public ridicule, ignominy, or disgrace, is actionable 
of itself.” 

In Williams v. Fuller, 68 Neb. 354, 94 N. W. 118, it is 
said: ‘Any false and malicious writing published of an- 
other is libelous per se, when its tendency is to render him 
contemptible or ridiculous in public estimation, or expose 
him to public hatred or contempt, or hinder virtuous men 
from associating with him.” See, also, Sheibley v. Huse, 
75 Neb. 811, 106 N. W. 1028; Dalton v. Woodward, 134 
Neb. 915, 280 N. W. 215; Nelson v. Rosenberg, 135 Neb. 34, 
280 N. W. 229. 

Measured by these standards is there anything in this 
publication which would have a tendency obviously to sub- 
ject plaintiff, in the eyes of ordinary men or women, to rid- 
icule, ignominy or disgrace or to render her contemptible or 
ridiculous in public estimation or expose her to public con- 
tempt or hinder her in her associations with her fellow 
creatures? 

If the publication had been limited to an inferential dec- 
laration that Fitzsimmons had previously furnished money 
for or defrayed expenses for those things necessary to nor- 
mal living such as food, clothing, university expenses, doc- 
tor bills and drugs, it would be as easy to attribute to him 
charitable motives of which he had recanted as of ulterior 
motives and designs and on that basis conclude that no per 
se harm could flow from the publication, but when in addi- 
tion a necessary implication is found that liquor, cigarettes, 
hotel and cabin camps and cost of transportation over great 
distances were supplied, we think the publication, by its 
terms, is calculated to throw upon this girl an opprobrium 
which even those of liberal thought or even of callous mind 
would conclude would cause this girl to suffer ignominy, 
ridicule and contempt at the hands of at least that portion 
of the public which holds to the moral and ethical view that 
indulgence in the use of intoxicating liquor and the accept- 
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ance of large intrinsic favors from men outside the rela- 
tionship of blocd or marriage are tokens of disrepute. 

It is not difficult to believe, in fact it appears reasonably 
certain, that on reading by them of the publication, the as- 
sociates of plaintiff at the University would attribute some- 
thing of disrepute to her and in consequence in some meas- 
ure avoid her society. It would be idle to attempt to con- 
jecture the number of groups in Fremont society where this 
publication was the conversational piece de résistance but 
doubtless there were many, and who will say that the con- 
sequences were not detrimental to the standing of plaintiff 
in the community? Who would say that mothers and fath- 
ers in the Fremont community, adhering to the accepted 
precepts and traditions of polite society and having sons or 
daughters accustomed to the society of this girl, would not 
on reading this statement at least advise and urge against, 
if not indeed forbid, further association with her? 

The foregoing are but a few of many illustrative situ- 
ations and conditions which could without difficulty and 
without elasticity of imagination be set forth whereby and 
whereunder plaintiff would suffer contempt, ridicule and ig- 
nominy at the hands and in the eyes of ordinary men and 
women. ; 

It is our conclusion that the publication which is the basis 
of the action here is libelous per se. 

It may well be said that there is an implication that the 
practices suggested by the publication were engaged in by 
plaintiff with her mother, but we think this implication 
fails to remove any of the odium attaching to the daughter. 
It is but natural and reasonable for persons zealous in ad- 
herence to accepted moral and ethical standards to avoid 
association with a young girl charged with failure to ad- 
here to such standards, and it is likewise a natural and rea- 
sonable conclusion that such avoidance would not be de- 
creased by an express or implied charge that the failure of 
adherence had the approbation of the mother of the girl. 

The judgment of the district court is reversed and the 
cause remanded with directions to the district court to over- 
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rule the demurrer and to require the defendant to answer 
une petition. 
REVERSED, WITH DIRECTIONS. 

" MESSMORE, J., participating on briefs. 

CARTER, J., concurring. 

The explanatory and illustrative matters contained in the 
opinion are not necessary to determine the effect of the 
publication. Measured by the standards correctly recited 
in the opinion, the publication is libelous per se and re- 
quires no explanation or illustration. For the foregoing 
reason I concur in the result only. 


IN RE ESTATE OF FRANK A. WISE. 

WARREN J. JONES, APPELLANT, V. HERBERT E. WISE, AD- 
MINISTRATOR, APPELLEE: MCKESSON & ROBBINS, INC., 
INTERVENER, APPELLEE. 

13 N. W. 2d 146 


FILED FEBRUARY 25, 1944. No. 31653. 


1. Pleading. For the purposes of determining the relevancy and 
materiality of allegations in a pleading, a motion to strike ad- 
mits the truth of all facts well pleaded and any inferences fair- 
ly deductible therefrom. 

Redundancy consists of the needless repetition of ma- 

terial allegations, or of the insertion of irrelevant matter. 

Matter is irrelevant in a pleading which has no bear- 

ing upon the subject matter of the controversy, and cannot affect 

the decision of the court. 

Under the Code system of pleading, it is not necessary 

to state a cause of action or defense in any particular form. 

The facts are to be stated. All that the law requires is that 

there shall be a cause of action or defense. 

A plaintiff has the right to set out his entire state- 
ment of facts constituting his alleged cause of action, and where 
such action is based on a series of acts, which together consti- 
tute the allegation of one complete transaction, a portion of the 

; same may not be stricken out against plaintiff’s objection. 

6. Contracts. A contract complete in itself will be conclusively pre- 
sumed to supersede and discharge another one made prior there- 
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to between the same parties concerning the same subject mat- 

ter, where the terms of the later are inconsistent with those of 

the former, so that they cannot subsist together. 

Deviations or changes in a contract do not necessar- 

ily abrogate it or imply its abandonment. 

Where it is claimed that by reason of inconsistency 

between the terms of a new agreement and those of the old, the 

old one is discharged, the fact that such was the intention of the 
parties must clearly appear. 

A new contract with reference to the subject matter 

of a former one does not supersede the former and destroy its 

obligations, except in so far as the new one is inconsistent there- 
with, when it is evident from an inspection of the contracts and 

from an examination of the circumstances that the parties did 

not intend the new contract to supersede the old, but intended 

it as supplementary thereto. 

Where a new contract is consistent with the continuance 
of the former one and only provides a new mode of discharging 
the same, it has no effect as a rescission unless or until it is 
performed. 

11, Novation. An agreement, in order to result in a novation, must 
contain two stipulations: One to completely extinguish an ex- 
isting liability, and the other, to substitute a new one in its place. 


APPEAL from the district court for Scotts Bluff county: 
CLAIBOURNE G. PERRY and HENRY J. BEAL, JUDGES. Re- 
versed, 


Morrow & Miller and Carl L. Sackett, for appellant. 


Straight Townsend, Cloid J. Wilson and Paul I. Manhart, 
contra. 


10. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and PoLK and Nuss, District Judges. 


SIMMONS, C. J. 

In this action, Warren J. Jones, herein called the plain- 
tiff, filed a claim against the estate of Frank A. Wise. Ob- 
jections were filed to the claim by the administrator and by 
certain creditors. The estate and the creditors will be re- 
ferred to herein as the defendants. The claim was allowed 
by the county court in the sum of $44,116.67. The matter 
was appealed to the district court. Plaintiff filed his peti- 
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tion in that court, praying for judgment in the amount of 
the claim as allowed by the county court. The creditors 
then filed a motion, of some 25 paragraphs, to strike certain 
parts of the petition. The trial court, Judge Henry J. Beal 
presiding, sustained the motion to strike and granted plain- 
tiff time to file an amended petition, or, in lieu thereof, or- 
dered the cause to stand for trial on the petition as amend- 
ed by the court. The plaintiff elected to stand upon his peti- 
tion as originally filed. The defendants answered; a reply 
was filed; and, on motion of the defendants, judgment was 
granted plaintiff on the pleadings in the sum of $720.80. 
Plaintiff appeals. We reverse the judgment of the trial 
court. 

Plaintiff’s petition recited the following factual situation: 

On May 21, 1920, plaintiff and decedent, hereinafter re- 
ferred to as Wise, entered into a written agreement, recit- 
ing and acknowledging that Wise was indebted to the plain- 
tiff in the sum of $23,234. Wise agreed to take out, assign 
to plaintiff, and keep in force a policy of life insurance in 
the sum of $10,000; this to be as partial security for the 
payment of the acknowledged debt. Wise agreed to make 
payments on the debt as his financial condition warranted ; 
and plaintiff agreed not to take judgment on the contract so 
long as Wise acted in good faith and made a bona fide at- 
tempt to carry out the contract. 

The policy of insurance was taken out and assigned 
to plaintiff. Later, in 1936, a different policy was taken 
out and substituted for the original. Wise paid the pre- 
miums and kept the policy in force. Wise paid, between 
July, 1921, and November, 1938, the sum of $540 on the in- 
debtedness and made in writing several acknowledgments 
of the indebtedness. On August 3, 1939, there was due to 
plaintiff under the contract the sum of $49,052.50. 

On the latter date, the plaintiff and Wise entered into a 
written agreement, to which we refer as the 1939 contract, 
referring to and making the 1920 contract “a part of this 
contract” and attaching it to the 1939 contract; reciting the 
payments made on the 1920 contract; that they had entered 
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into an agreement whereby Wise “shall liquidate and dis- 
charge” the 1920 contract by payment of $14,000 and the 
assignment of a $10,000 life insurance policy. The $14,000 
was to be evidenced by 5 notes in the sum of $1,500 each, 
payable one on August 14, 1989, and one each year there- 
after, and 65 notes for $100 each, payable monthly begin- 
ning September 1, 1939, the notes to bear interest after 
maturity. 

The 1939 contract further provided that if Wise failed to 
pay the notes punctually, plaintiff had the right to declare 
the 1939 contract “null and void,” and demand payment of 
the balance of the $14,000 remaining unpaid; and that if 
full payment was not made, then the 1939 contract was to 
be terminated and the 1920 contract “shall govern the lia- 
bility” of Wise to the plaintiff. The 1939 contract further 
provided that plaintiff would not terminate it until at least 
3 of the $100 notes were past due; and that plaintiff could 
declare the 1939 contract “null and void” and demand full 
payment of all the notes upon the failure of Wise to pay any 
$1,500 note within 30 days after due. The 1939 contract 
further provided that ‘“‘when the notes herein described are 
paid in full, * * * (Wise) shall be released from any further 
obligation or liability’? under the 1920 contract. 

It was agreed in the 1939 contract that Wise should keep 
the $10,000 insurance policy in force until the notes had 
been paid in full; that in the event of death, the benefits 
should be paid to plaintiff and applied on the notes; and 
that “upon the full payment of said notes,” the plaintiff 
could pay the premiums and carry the policy with himself 
as beneficiary, in reimbursement of any balance due plain- 
tiff on the 1920 contract. Wise was not to encumber the 
policy, and if he failed to pay the premiums he was required 
to pay, plaintiff could pay them, and Wise was obligated to 
reimburse him, and if he failed to do so within a stated 
time, then any balance due on the 1939 contract became due 
and payable at once, and upon failure to pay said balance, 
the 1939 contract “shall terminate” and the 1920 contract 
“shall be reinstated and shall be payable by the terms there- 
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of, less any payments made under this (1939) agreement.” 

The 1989 contract concluded with two paragraphs, pro- 
viding that if Wise “fails for a period of three months to 
pay any of the $100.00 notes, or shall fail to pay any 
$1500.00 note within thirty days from the date the same be- 
comes due, * * * (plaintiff) shall have the right to termin- 
ate this contract and the contract of May 21, 1920, shail be 
reinstated and shall be payable in accordance with the 
terms thereof, less any payments made under the terms of 
this contract; and upon Wise “paying said notes in full 
and paying any insurance premiums paid by * * * (plain- 
tiff), then * * * (Wise) shall be released from further obli- 
gation to the * * * (plaintiff) under said contract dated 
May 21, 1920.” 

Thereafter Wise executed and delivered the notes called 
for in the 1939 contract; paid the first $1,500 note and the 
first 18 of the $100 notes. Wise committed suicide March 
31, 1941. At that time the $1,500 note due and payable 
August 1, 1940, had not been paid, and the $100, due and 
payable March 1, 1941, had not been paid. 

On August 7, 1941, the 1920 and 1989 contracts were ex- 
hibited to the administrator, together with the unpaid notes, 
the insurance policy and its assignment. The unpaid notes 
were then declared due and payable and demand was made 
for the principal sum of $10,700 and interest. It was not 
paid. The entire balance, less credits, due on the 1920 con- 
tract was then declared to be due. August 18, 1941, the in- 
surance company paid plaintiff the sum of $10,064.46, which 
plaintiff credited upon the amount due on the 1920 contract. 

The 1920 contract was made, executed and delivered in 
Wyoming. Plaintiff alleged the Wyoming law, as to the 
statute of limitations; as to when payments due under the 
1920 contract became payable; interest rate, etc.; and the 
time when Wise ceased to be a resident of Wyoming and be- 
came a resident of Nebraska. 

Plaintiff prayed judgment for the amount due on the- 
1920 contract, after allowing credits for the payments made 
by Wise and by the insurance company. To this petition 
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there were attached the 1920 and 1939 contracts, from 
which we have quoted. By the allegations of the petition, 
the 1939 contract was “made a part” of the petition. Also, 
the 1920 contract was “made a part” of the 1939 contract. 
Accordingly, we treat both contracts, as alleged, as incor- 
porated in the petition. The parties so treated them. 

To this petition the creditors filed their motion to strike 
various allegations of the petition on the grounds generally 
stated that they were “an irrelevant, incompetent and im- 
material pleading of facts * * * inconsistent with other facts 
pleaded * * * .” The trial court sustained the motion as to 
“all of those matters pleaded therein, having relation to 
and bearing upon the contract pleaded in said petition dat- 
ed May 21, 1920, between the plaintiff and the deceased, 
Frank A. Wise, upon which plaintiff relies and upon which 
contract a claim against this estate cannot be predicated or 
allowed.” The court gave the plaintiff time to amend his 
petition or otherwise ordered that “the cause shall stand 
for trial on the petition as amended by this order.” 

Plaintiff elected to stand on his petition as filed, and de- 
clined to file an amended petition. His petition “as amend- 
ed” by the court’s order then stood with the following al- 
legations: The death of Wise, the filing of plaintiff’s claim, 
its allowance in the county court and the appeal; an allega- 
tion that Wise paid all the premiums on ‘‘the aforesaid” life 
insurance policy, its assignment, Wise’s death and the pay- 
ment of $10,064.46 to plaintiff (although all prior refer- 
ences to the insurance had been stricken); an allegation 
that on August 3, 1939, Wise “was in default of payment of 
the balance due to the said Warren J. Jones” (without any 
prior reference to a debt, a balance, or a default) ; that 
Wise executed a “written instrument” which was attached 
to and made a part of the petition; that he had executed and 
delivered the notes provided for in the instrument and 
made the payments as hereinbefore recited; and that no 
other payments had been made except the payment made 
by the insurance company; an allegation that ‘‘the original 
of the 3rd day of August, 1939, were exhibited” to the ad- 
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ministrator, ‘together with the unpaid notes and insurance 
policy and assignment; that the notes were declared due 
and payable and demand made for payment; and that by 
reason of the default, ‘the said instrument of August 3, 
1939, was terminated” and that claim was made to the in- 
surance company and payment made. 

The trial court by its order left the plaintiff where he was 
alleging and seeking to recover the balance of the $14,000 
set out in the 1939 agreement, after the application of the 
sum received from the insurance company. 

Thereafter, defendants filed an answer to the petition, as 
amended by the court, in which they denied generally; ad- 
mitted the execution of the contract and notes of August, 
1939; admitted an unpaid balance on the “last of said 
notes” in the sum of $720.80; and alleged that the balance 
had been “paid and satisfied,” and offered no objection to 
an allowance of a claim in that amount. Plaintiff by reply 
denied that the notes had been paid as alleged by the de- 
fendants. 

Defendants then moved the court for judgment on the 
pleadings “allowing plaintiff’s claim in the sum of $720.80” 
and costs. This motion was sustained by the trial court, 
Judge C. G. Perry presiding. 

Plaintiff's first assignment is that the tria] court erred in 
sustaining the motion to strike. For the purpose of deter- 
mining the relevancy and materiality of allegations in a 
pleading, a motion to strike admits the truth of all facts 
well pleaded and any inferences fairly deductible there- 
from. 41 Am. Jur. 532; 49 C. J. 686; 1 Bancroft, Code 
Pleading, 901. See, also, Brandeen v. Beale, 117 Neb. 291, 
220 N. W. 298. 

In substance the defendants by their motion admit that 
in 1920 Wise was indebted to the plaintiff in the sum of 
$23,234; that plaintiff and Wise then executed the 1920 con- 
tract, wherein Wise acknowledged the debt and agreed to 
pay the same and to assign an insurance policy in the 
amount of $10,000 as security ; that he did assign the insur- 
ance and kept it in force; that he paid upon said debt the 


280 NEBRASKA REPORTS [VoL, 144 


In re Estate of Wise 


sum of $540, and at various times acknowledged the indebt- 
edness in writing; that numerous demands were made for 
payment; that on August 3, 1939, there was due the plain- 
tiff from Wise the sum of $49,052.50; that a reasonable time 
had then elapsed for the payment of the indebtedness; that 
on that date, and in order to give Wise an extension of time 
in which to pay the debt, a second contract was entered in- 
to, which made the 1920 contract “a part of said latter 
agreement ;’’ that the 1920 contract was exhibited to the ad- 
ministrator; that demand for payment was made; that the 
entire balance due under the 1920 contract was demanded 
and not paid; that demand was made on the insurance com- 
pany for payment and payment made and credited upon the 
amounts due under the 1920 contract. The motion also ad- 
mitted that the 1920 contract was a Wyoming contract; 
that Wise was a resident of Wyoming until 1928, when he 
became and thereafter remained: a resident of Nebraska; 
that the statute of limitations did not bar a recovery on the 
1920 contract; that under the law of Wyoming, a reason- 
able time had elapsed for the performance of the covenants 
of the 1920 contract; and that the interest rate as pleaded 
was the legal rate in Wyoming. ; 

Defendants in their brief rely upon section 20-833, Comp. 
St. 1929, which provides: “If redundant, scandalous, or ir- 
relevant matter be inserted in any pleading, it may be 

‘stricken out on motion of the party prejudiced thereby.” 
Defendants contend that the action of the trial court was 
proper under this statute. Certainly the allegations strick- 
en are not scandalous; neither are they redundant or ir- 
relevant in the commonly accepted meaning of those terms. 

“Redundancy consists of the needless repetition of ma- 
terial allegations, or of the insertion of irrelevant matter.” 
49 C. J. 102. 

“An irrelevant allegation in a pleading is one which has 
no substantial relation to the controversy between the par- 
ties to the action and cannot affect the decision of the 
court.” 49C. J.101. The test is, does it tend ‘“‘to constitute 
a cause of action or defense.” 49 C. J. 102. 
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This court, in Scofield v. State Nat. Bank, 9 Neb. 316, 2 
N. W. 888, said: “The word ‘irrelevant’ signifies ‘is not per- 
tinent,’ or applicable. Matter is said to be irrelevant in a 
pleading which has no bearing upon the subject matter of 
the controversy, and cannot affect the decision of the 
court.” 

“Under the Code system of pleading it is not necessary 
to state a cause of action or defense in any particular form. 
The facts are to be stated. (See Comp. St. 1929, secs. 20- 
804, 20-811.) All that the law requires is that there shall 
be a cause of action or defense. It looks at the real rights 
of the parties and aims at the protection and enforcement 
of such rights. In the case at bar the defendant set up the 
whole transaction by which he claims that he was defraud- 
ed. This he had a right to do, and the court should not have 
stricken out a part of his defense. By doing so it destroyed 
the whole.” The above language is taken from the case of 
Hovland v. Burrows, 38 Neb. 119, 56 N. W. 800. 

In the above case the motion to strike was directed at 
parts of the answer. We think it is applicable to the situa- 
tion here. Plaintiff set out the whole transaction upon 
which his alleged cause of action is based. “This he had a 
right to do.” As was said by this court in Lincoln Mtg. & 
Trust Co. v. Hutchins, 55 Neb. 158, 75 N. W. 538, “A party 
has no absolute right to have his adversary’s pleadings 
pruned to suit his fancy.” Here the trial court, by sustain- 
ing defendants’ motion to strike, “destroyed the whole” of 
plaintiff’s alleged cause of action. Applying the rule as 
stated in the syllabus in the Hovland case to the instant sit- 
uation, we think the proper ruleis: A plaintiff has the right 
to set out his entire “statement of facts” constituting his al- 
leged cause of action, and where such action is based on a 
series of acts, which together constitute the allegation of 
one complete transaction, a portion of the same may not be 
stricken out against plaintiff’s objection. 

It is evident, however, that the trial court considered the 
motion as though it were a demurrer directed at a part of 
the petition. Without determining the correctness of that 
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procedure, we also consider the motion on that basis. De- 
fendants recognize the demurrer theory by advancing the 
argument that all reference to the 1920 agreement was re- 
dundant and irrelevant because “a contract complete in it- 
self will be conclusively presumed to supersede another one 
made prior thereto in relation to the same subject matter,” 
citing Price v. Platte Valley Public Power and Irrigation 
District, 1389 Neb. 787, 298 N. W. 746. The rule there relied 
upon is fully stated in 17 C. J. S. 886, sec. 395, as follows: 
“A contract complete in itself will be conclusively presumed 
to supersede and discharge another one made prior thereto 
between the same parties concerning the same subject mat- 
ter, where the terms of the later are inconsistent with those 
of the former so that they cannot subsist together. How- 
ever, deviations or changes in a contract do not necessarily 
abrogate it or imply its abandonment, and where it is 
claimed that by reason of inconsistency between the terms 
of a new agreement and those of the old the old one is dis- 
charged, the fact that such was the intention of the parties 
must clearly appear. Where the contracts may stand to- 
gether a subsequent will not supersede a prior one. A new 
contract with reference to the subject matter of a former 
one does not supersede the former and destroy its obliga- 
tions, except in so far as the new one is inconsistent there- 
with, when it is evident from an inspection of the contracts 
and from an examination of the circumstances that the 
parties did not intend the new contract to supersede the old, 
but intended it as supplementary thereto. Where a new 
contract is consistent with the continuance of the former 
one and only provides a new mode of discharging the same, 
it has no effect as a rescission unless or until it is per- 
formed.” 

It is obvious that that rule, as cited by defendants, is not 
applicable to the contracts here involved. The 1939 con- 
tract was not “‘complete in itself.’’ By its terms, and by the 
admission following from defendants’ motion, the 1920 
contract was incorporated in and made a part of the 1939 
contract. The 1920 contract is repeatedly referred to in 
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the 1939 agreement. The later agreement is largely mean- 
ingless without reference to the former. The terms of the 
1939 agreement are not inconsistent with those of the for- 
mer. The terms of the two contracts fit into each other and 
show a clear intent of the parties that the 1920 contract was 
to be satisfied only by the full performance of the covenants 
of the 1939 contract. The agreement was that Wise “shall 
liquidate and discharge” the 1920 contract by doing certain 
things and making certain payments. It was the perform- 
ance and not the promise that was to produce the result. 
As the petition alleges and the motion admits, full perform- 
ance of the 1939 contract has not been made. Plaintiff's 
cause of action rests basically upon the 1920 contract. 

This court has twice stated the rule as follows: “A new 
contract with reference to the subject-matter of a former 
one does not supersede the former and destroy its obliga- 
tions, except in so far as the new one is inconsistent there- 
with, when it is evident from an inspection of the contracts 
and from an examination of the circumstances that the par- 
ties did not intend the new contract to supersede the old, 
but intended it as supplementary thereto.” Uhlig v. Bar- 
num, 43 Neb. 584, 61 N. W. 749. “Before one contract is 
merged in another and superseded thereby, the last contract 
must be between the same parties as the first, and must em- 
brace the same subject matter, and must have been so in- 
tended by the parties.” Walsh v. Lunney, 75 Neb. 837, 106 
N. W. 447. 

Defendants further rely upon the rule: ‘Where a cred- 
itor accepts from his debtor any form of new agreement in 
place of a prior contract or obligation between them, with 
the intent to cancel the former and to substitute the new 
one therefor, novation by the substitution of an obligation 
takes place.’ 46 C. J. 586; American Loan Plan v. Frazell, 
135 Neb. 718, 283 N. W. 886. There is no quarrel with that 
rule here. It is not applicable. There is evidenced here no 
“intent to cancel the former and substitute’ the 1939 con- 
tract for the 1920 contract. A contrary intent is clearly in- 
dicated. It may be here pointed out also that the 1989 con- 
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tract, as we construe it, does not result in a novation. See 
Thomas v. George, 105 Neb. 51, 181 N. W. 646, where we 
held: “An agreement, in order to result in a novation, must 
contain two stipulations: One to completely extinguish an 
existing liability, and the other, to substitute a new one in 
its place.” See, also, 1 C. J. S. 465, sec. 1. 

There is one further matter here that requires considera- 
tion. Plaintiff alleged that Wise departed this life “by 
committing suicide.” The quoted language was included in 
the motion to strike, and stricken from the petition by the 
trial court. Defendants, in their brief, sustain this action 
by contending that plaintiff “was in no pecuniary way prej- 
udiced by the manner in which Wise met his death” and 
hence that language ‘“‘was irrelevant, redundant, and per- 
haps tending to be scandalous.” The 1920 contract provid- 
ed that Wise was to make payments “as his financial condi- 
tion will warrant,” and that the plaintiff would not take 
judgment thereon so long as Wise “acts in good faith and 
makes a bona fide attempt to carry out the terms and condi- 
tions” of the contract. Plaintiff alleged, and defendants by 
their motion admitted, that under the Wyoming law, a con- 
tract so worded required payment within a reasonable time. 
It is the plaintiff’s position that Wise, by his own act, had 
voluntarily placed it out of his power further to perform 
the contract. Under the rules of code pleading hereinbe- 
fore cited, plaintiff has the right to plead the facts of his 
cause of action. It may well be that the cause of death may 
become material and relevant, depending upon the issues as 
finally made up herein. At this stage of the proceedings, it 
was error to strike the language from the petition. 

We conclude that the trial court erroneously sustained 
the motion to strike. This conclusion makes it unnecessary 
to decide other errors occurring subsequent thereto in the 
progress of the case. 

The judgment of the district court is reversed and the 


cause remanded for further proceedings. 
REVERSED. 
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Insurance. Untrue answers in an application for life insurance 
in regard to matters which are shown to be within the knowl- 
edge of the applicant and are material to the risk will avoid . 
the policy. 

An applicant for insurance should exercise toward the 
company the same good faith which may be rightly demanded 
of it. The relationship demands fair dealing by both parties. 
“The importance of a false statement by an applicant 
for a policy of insurance as to whether he has consulted physi- 
cians lies in the fact that he conceals from the insurer the fact of 
such consultations and thus deprives it of the opportunity of mak- 
ing an independent investigation and of obtaining further infor- 
mation, so as to enable it to decide for itself, in the light of the 
additional information, whether to enter into the proposed con- 
tract or what premium to charge.” 131 A. L. R. 618, Annota- 
tion. 

Evidence. “The proper rule of law is that in an action at law 
on an insurance policy an assured may not, by parol evidence, 
impeach the written statements of the assured in thé applica- 
tion in those cases where the application has become a part of 
the contract by stipulation and in accordance with statute and 
a copy thereof attached to the policy at the time of delivery.” 
Gillan v. Equitable Life Assurance Society, 143 Neb. 647, 10 N. 
W. 2d 693. 

Contracts. ‘“‘Where fraud or misrepresentation is material with 
reference to a transaction subsequently entered into by a person 
deceived thereby, it is assumed in the absence of facts showing 
the contrary that it was induced by the fraud or misrepresenta- 
tion.” 2 Restatement, Contracts, 915, sec. 479. 

Insurance. Where insured has made several misrepresentations 
in securing life insurance, each designed to deceive the company, 
a partial and incomplete disclosure of falsity to an agent of the 
company is insufficient to avoid the effect of the fraud, and such 
knowledge is an insufficient basis for a waiver of its right to 
cancel the policy on the ground of fraud. 

Estoppel. There can be no waiver, unless the person against 
whom it is claimed had full knowledge of his rights and of facts 
which will enable him to take effectual action for their enforce- 
ment. No one can acquiesce in a wrong while ignorant that it 
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has been committed, and that the effect of his action will be to 
confirm it. 


APPEAL from the district court for Lincoln county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


Hoagland, Carr & Hoagland and Ira D. Beynon, for ap- 
pellant. 


Beatty, Maupin & Murphy and Cranny & Moore, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


PAINE, J. 

The widow and beneficiary brought suit against defend- 
ant company to recover on two $5,000 life insurance pol- 
icies, issued to the deceased May 22, 1941. At the conclu- 
sion of all the evidence, the trial court upon motion dis- 
charged the jury, and entered a judgment for the defend- 
ant. 

Plaintiff's petition alleged that on May 22, 1941, Henry 
George made application to the defendant company for 
$10,000 life insurance, and under the same date two pol- 
icies of $5,000 each were issued to him, the plaintiff herein 
being the beneficiary ; that when he made the application, 
Henry George paid the premiums in the amount of $515, 
and said policies were delivered on June 38, 1941, and re- 
mained in full force and effect during his lifetime. The 
petition further states that Henry George died May 27, 
1942, and proofs of death were sent to defendant on June 
10, 1942, and demand made for the payment of the amount 
of said policies due plaintiff, but defendant refused pay- 
ment; wherefore, plaintiff prays judgment against defend- 
ant in the sum of $10,000, together with interest from May 
27, 1942, and costs. 

Defendant’s answer, of some 15 pages, admitted the ap- 
plication, issuance and delivery of the two policies, and the 
payment of premiums thereon, also admitted the death of 
Henry George on May 27, 1942, the receipt of proof of 
death, and the demand for payment on the policies, and the 
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refusal to pay, but denied every other allegation contained 
in the petition. 

For further answer, defendant alleges that the applicant 
went before defendant’s medical examiner, Dr. E. C. Ste- 
venson, and made answers on medical examination blanks, 
stating that within the last ten years he had not consulted 
a physician, was in good health, and had never been under 
observation, care or treatment in any hospital, had not de- 
creased in weight in the past three years, and that there 
had never been any cases of insanity, epilepsy or suicide in 
the family. Defendant claims that all of said answers were 
untrue, and that Henry George fraudulently concealed the 
truth, as he had been treated by physicians in North Platte 
and Omaha within ten years prior to May 22, 1941, for an 
illness of the gastro-intestinal tract; that he knew he was 
not in good health, and had been advised to have an imme- 
diate surgical operation as a result of a physical examina- 
tion to which he had submitted at Omaha on May 19, 20 
and 21, 1941, immediately prior to his making application 
for insurance; that he had been under observation, care 
and treatment in Immanuel Hospital, Omaha, on. said dates; 
that the weight of Henry George had decreased ; that there 
had been cases of insanity and-suicide in the family, his 
sister, Emma George, being now confined in the Nebraska 
State Hospital for the Insane at Hastings, and his brother, 
William George, having committed suicide in Idaho on 
March 2, 1936, instead of dying of “flu” after a two weeks’ 
illness in 1939, as stated in the application. 

It is further alleged that the information sought to be 
elicited by the questions was material to the risk; that the 
defendant relied on the truthfulness of such answers and 
information, and was deceived to its injury, and that de- 
fendant would not have issued the policies of insurance if 
insured had truthfully answered the questions propounded, 
and had not fraudulently concealed the truth from defend- 
ant. 

It is further specifically charged in defendant’s answer 
that at least six months before May 22, 1941, the insured 
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became ill with cancer of the rectum, and consulted with 
Dr. T. J. Kerr of North Platte, and was continuously treat- 
ed by said doctor for the diseases of colitis and diarrhea 
until May 17, 1941, when, having failed to respond to such 
treatment, he was advised by Dr. Kerr to consult either Dr. 
Louis E. Moon, of Omaha, or Mayo Clinic, of Rochester, 
Minnesota, for this disease in the rectum; that thereupon 
insured went to Omaha on May 19, 1941, and was examined 
by Dr. Louis E. Moon, who committed him to Immanuel 
Hospital for a biopsy and X-ray examination, and said ex- 
amination disclosed that insured had a large cancer of the 
rectum, and Dr. Moon advised an immediate operation for 
the removal of same; that Henry George told the doctor he. 
would go home and arrange his business affairs and then 
return for the operation in a few days. 

Thereupon, the insured, well knowing that he was afflict- 
ed with a serious and probably fatal disease, for which he 
had been treated for months, and knowing that he was at 
once going to undergo a serious major operation, and with 
the express fraudulent purpose to deceive and defraud de- 
fendant by unlawfully procuring insurance from it, went 
to Gothenburg on May 22, 1941, and solicited the agent to 
sell him $10,000 worth of life insurance in defendant com- 
pany. 

Defendant further alleges that the insured, in further- 
ance of his unlawful and fraudulent purpose, falsely stated 
to the agent of defendant that he wanted said insurance be- 
cause he planned to start on a vacation and pleasure trip, 
and therefore wanted additional protection and insurance, 
which statements were believed and relied upon to defend- 
ant’s injury; that insured went immediately to the Mayo 
Clinic at Rochester, Minnesota, where an operation was 
performed on May 28, 1941, for the removal of a cancer 
which involved the entire rectum; that insured returned 
home about July 1, 1941, and thereafter concealed from de- 
fendant his true condition and the nature of his disease and 
operation, and the fact of a second operation for cancer of 
the bladder performed at the Mayo Clinic on March 3, 1942, 
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and fraudulently stated to defendant’s agent in July, 1941, 
that he simply had a tumor removed from his rectum at the 
Mayo Clinic and had fully recovered from said operation, 
and was in the best of health and carrying on his usual 
work and duties on his farms; that defendant had no knowl- 
edge of any operation until September, 1941, when it was 
advised of the representations which Henry George had 
made to its agent, and thereupon defendant requested in- 
sured to direct the Mayo Clinic to inform defendant as to 
the nature of his disease and the operation therefor, but 
although insured promised to do so he failed and neglected 
to direct said Clinic to give defendant such information, 
and in fact secretly directed said Clinic and Dr. C. W. Mayo 
to give defendant no information of any kind concerning 
his condition and said operations; that in May, 1942, Henry 
George paid the second premium upon said policies, and 
had defendant known that insured was suffering from can- 
cer and had been operated upon for that disease in May, 
1941, and on March 8, 1942, it would have immediately can- . 
celed and rescinded said policies and returned said pre- 
miums, and would not have accepted the second premium. 

The answer further alleges that when the above facts 
came to the knowledge of defendant it gave notice to plain- 
tiff that it did not hold itself bound upon said policies of in- 
surance on account of the false statements and fraudulent 
concealments, and had elected to rescind said contracts, and 
it tendered to plaintiff its checks for the amount of the pre- 
miums paid by Henry George, with interest, and demanded 
the return of said policies; that plaintiff refused to accept 
the checks or return the policies. 

Many additional allegations of the answer would require 
too much space in this opinion, and are therefore omitted, 
and the prayer was that the petition be dismissed, the pol- 
icies canceled, and the premiums paid thereon be ordered 
returned to plaintiff. 

The plaintiff’s reply, in addition to a general denial, al- 
leged that when Henry George went to his banker, who 
was agent for the defendant, on May 22, 1941, he was again 
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solicited by such agent to take out insurance, and at that 
time Henry George made application for life insurance, on 
printed forms furnished by defendant, and that all the 
writing, with the exception of the signature, was the writ- 
ing of defendant’s agent, and the answers were the answers 
of defendant and its agents, and that the application did 
not properly record the information given them by de- 
ceased; that deceased was not experienced in insurance 
matters, and relied entirely upon defendant and its agents. 
Plaintiff states that at the time application was made Hen- 
ry George was a strong, robust man, and that any affliction 
he may have had appeared to be of a trivial nature, and he 
believed he was in good health and had no serious ailmeuts; 
that he was requested to submit to an examination by de- 
fendant’s medical examiner, who confirmed his own belief 
that he was in good health and had no serious ailments. 

Plaintiff states that shortly after said application was 
made, and while insured was on a trip, he became ill and 
went to the Mayo Clinic for a physica] examination, and 
the doctors there performed an operation for the removal 
of a tumor from the colon; that the operation was success- 
ful, and the latter part of June, 1941, he returned home and 
resumed his normal activities as a rancher and farmer; 
that upon returning home he immediately reported to de- 
fendant company that he had been operated upon at the 
Mayo Clinic and a large tumor of the colon had been re- 
moved, and thereupon defendant through its agents fre- 
quently observed the insured and made inquiries of his 
health, and that insured was not informed by any of the 
surgeons who attended him that he had cancer until a few 
days before his death; that he believed that he had fully re- 
covered and would live his normal life expectancy ; that de- 
fendant, having observed the physical condition of insured 
and being anxious to collect the premiums on the insurance, 
waived any objections it may have had to the validity of the 
application and accepted a second premium of $515 and is- 
sued receipt therefor. 

For further reply plaintiff alleges that Will George, a 
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brother of Henry George, died in March, 1936, in Idaho, 
and that it was reported in the papers and generally in the 
community that he had died of influenza; that Henry George 
and plaintiff had received no word from the family about 
his death, and believed that he had died a natural death of 
influenza; that the facts pertaining to the death of said 
‘Will George, or that his sister was in the State Asylum, did 
not in any way affect the insurability of the life of Henry 
George. 

Plaintiff further states that defendant was informed dur- 
ing the lifetime of Henry George that he had been operated 
upon for the removal of a tumor of the colon within a few 
days after the insurance application had been executed; 
that defendant took no steps to cancel the policy, nor did it 
tender back to Henry George during his lifetime the pre- 
miums he had paid, but on the contrary accepted said pre- 
miums; that by reason of such conduct of defendant it has 
waived any invalidity that may exist in the application, and 
is estopped to set up the defenses alleged in its answer; 
that Henry George on May 1, 1942, paid a second premium 
of $515, all of which defendant accepted, and has not at any 
time made any proper and sufficient tender of said funds, 
and by reason of its acts has affirmed the contract of insur- 
ance. Wherefore, plaintiff prays that she may recover 
judgment as prayed. 

On December 16, 1942, trial was commenced to a jury, 
and at the conclusion of the taking of evidence defendant 
moved the court to instruct the jury to return a verdict for 
defendant, or in lieu thereof to discharge the jury and en- 
ter a judgment for defendant and to order the sum of $1,- 
070.62, the amount of premiums paid with interest thereon, 
to be returned to persons lawfully entitled thereto, which 
motion was sustained, and the court so ordered. 

The plaintiff sets out a number of assignments of error 
as grounds for reversing the judgment of the trial court. 
It is set out that the court erred in withdrawing the case. 
from the jury and entering judgment for the defendant; 
that the court erred in concluding that the question as to 
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whether misrepresentations had been made in the applica- 
tion was not a fact to be determined by the jury, and erred 
in holding that the acceptance of the premium, and defend- 
ant’s failure to bring action during the lifetime of the de- 
ceased waived any misrepresentations that might have 
been made in the application, was not a question of fact 
which must be submitted to the jury; that the court erred 
in holding that it was not necessary for the company to at- 
tach the entire application to the policy; that the court 
erred in finding that the testimony of the doctors who treat- 
ed Henry George was not privileged, and that said testi- 
mony was competent; that the court erred in holding that 
the policy did not constitute the entire contract between the 
parties, and that the medical part of the application which 
was not attached constituted a part of the contract; that 
the court erred in finding that the defendant was not barred 
from pleading and proving alleged falsity of representa- 
tions in the medical part of the application which was not 
attached to the policy. 

The trial of the case began on December 16, 1942, and 
the taking of the evidence was concluded six days later, and 
the evidence is found in a thick bill of exceptions and two 
packages of depositions, and it would extend this opinion 
beyond its proper length should we endeavor to set out a 
fair synopsis of the evidence of the many witnesses. We 
believe under the circumstances that the requirements of 
the opinion will be met by saying generally that each party 
tried to support the allegations of their respective plead- 
ings by their evidence, and that the trial court held that the 
evidence produced by the defendant was sufficient in law so 
that if the jury had returned a verdict for the plaintiff it 
would not have been allowed to stand. 

We will take up the evidence as to the knowledge of the 
deceased of his physical condition when he signed the ap- 
plication for insurance on May 22, 1941. The insured had 
been treating with Dr. T. J. Kerr, of North Platte, who 
had been their family physician for about 18 years. Dur- 
ing the year preceding May 22, 1941, Dr. Kerr had pre- 
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scribed for a persistent diarrhea, which defendant had been 
troubled with for a long time. The deceased had also lost 
weight, which he explained by saying that he was on a diet. 
Insured had had a urinalysis made on November 27, 1940. 
When he was in Dr. Kerr’s office on May 17, 1941, the doc- 
tor was alarmed over his continued diarrhea and colitis, 
and told him that, if he would not submit to his making a 
check-up, he should go to some place for a check-up, and he 
suspected that his persistent diarrhea and loss of weight . 
was quite a serious situation, and he suspected indicated 
some form of malignancy, but did not tell that to the de- 
ceased. He advised him to see Dr. Louis E. Moon of Oma- 
ha, who was a specialist in recta] conditions, or to go to the 
Mayo Clinic at Rochester. 

The evidence shows that on May 19 Mr. George was in 
Lincoln and had some deeds made, putting his property in 
survivorship with his wife, and that he then drove to Oma- 
ha to see Dr. Moon. 

Dr. Louis E. Moon testified by deposition that he was a 
graduate. of the University of Michigan, and his specialty 
was proctology, diseases of the anus, rectum and colon, and 
that he had Mr. George go to the Immanuel Hospital for an 
examination that same evening; that the following morn- 
ing he performed a biopsy upon him, which means that 
they took some of the tumor tissue from within the rectum 
for microscopic examination. The next day the laboratory 
reported on the specimen taken, and the diagnosis was 
“adenocarcinoma,” which means a cancerous tumor. He 
testified that Mr. George remained in the hospital for 24 
hours until he got this report from the laboratory, and left 
the next day; that X-rays were also takén. Dr. Moon tes- 
tified that he advised Mr. George to have this tumor taken 
out, and that he should be operated on. “Q. Did you tell 
him that he had cancer? A. That I don’t know. In answer 
to that I will say this: The patient always says, ‘Is it a can- 
cer?’ And as a rule we say, ‘It is a tumor which will be- 
come cancerous if you leave it,’ rather than say outright, 
‘You have a cancer.’ And occasionally the individual will 
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pin you down and say, ‘What I want to know is this a can- 
cer?’ and to some of them I will say, ‘Yes’, and to some of 
them we will evade the answer again, and I don’t recall the 
conversation, but he was told he had a tumor that would be- 
come a cancer if he didn’t do something to it—I don’t 
know.” 

This evidence discloses that the biopsy was performed on 
May 20, and the next day the report of the microscopic ex- 
amination and his talk with Dr. Moon advising an imme- 
diate operation on this large tumor, and the next day, May 
22, Mr. George went out to Gothenburg and at once applied 
for this $10,000 worth of insurance, and in his answers in 
his application for insurance to the doctor he states that 
he has not consulted a physician in the last ten years; that 
two days later the insured arrived at the Mayo Clinic at 
Rochester, Minnesota, and four days later on May 28, 1941, 
Dr. C. W. Mayo removed this large malignant tumor, and 
with it his entire rectum, by an operation known as colos- 
tomy, fixing a new opening in his side for bowel move- 
ments. The two policies had been delivered by mail on 
June 3, 1941, and the insured returned from the Mayo 
Clinic on July 1, 1941. 

It is very evident that the insured, when told by Dr. 
Moon of the seriousness of his condition, immediately went 
from Omaha to Gothenburg and secured $10,000 of life in- 
surance and then started for the Mayo Clinic to be operated 
upon, and deliberately concealed all of these facts from the 
defendant. 

Untrue answers in an application for life insurance in 
regard to matters which are shown to be within the knowl- 
edge of the applicant and are material to the risk will avoid 
the policy. See Royal Neighbors of America v. Wallace, 73 
Neb. 409, 102 N. W. 1020; Bryant v. Modern Woodmen of 
America, 86 Neb. 372, 125 N. W. 621; Gillan v. Equitable 
Life Assurance Society, 143 Neb. 647, 10 N. W. 2d 693. 

Section 44-602, Comp. St. 1929, provides in the fourth 
paragraph thereof as follows: ‘A provision that all state- 
ments made by the insured shall, in the absence of fraud, 
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be deemed representations and not warranties, and that no 
such statement shall avoid the policy unless it is contained 
in a written application, and a copy of such application 
shall be endorsed upon or attached to the policy when is- 
sued.” 

An examination of the bill of exceptions discloses that at- 
torney for plaintiff objected to questions concerning the 
medical examination for the reason that the application 
was not attached to the policy in its entirety and therefore 
it is not competent to inquire concerning the medical ex- 
amination, which appears to be a part of the application. 
“THE COURT: The objection is overruled, the exhibit, 
however, not being treated as any portion of the contract.” 

The answers made to the medical examiner consisted of 
a single sheet, but printed on both sides. The front side 
was marked “Part II,” and also as exhibit 2, and it consist- 
ed of 26 questions and all of the answers thereto, and was 
signed at the bottom by Henry George, and this exhibit 2 
was offered in evidence, and at first the objection to it was 
sustained. The next day it was again offered, with the 
statement by attorney Murphy, “I want it understood that 
we offer in evidence at this time only Exhibit No. 2, and not 
Exhibit No. 5,” and the objection was overruled, and ex- 
hibit No. 2 was received. 

A photostatic copy of this exhibit No. 2 was attached to 
the policy, as required, and included all of the answers re- 
ferred to in this opinion. Dr. Stevenson was shown exhibit 
No. 5 and asked if Mr. George signed it, and he said he did 
not. This exhibit No. 5 was found on the back of the page, 
exhibit No. 2, and shows, among other things, a little pic- 
ture of a pair of lungs, the result of the urinalysis, together 
with height, weight, pulse, blood pressure, and sounds of 
the heart of Mr. George. This exhibit No. 5 is not involved 
in any way in the charge of fraud as discussed in this opin- 
ion. We do not find that exhibit No. 5 was offered in evi- 
dence, and it was not attached to the policy. . But exhibit 
No. 2 was offered in evidence, received by the court, and 
read to the jury. 
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The false representations accompanied and were essen- 
tial parts of the policies delivered to the insured. He did 
not repudiate, and therefore adopted and approved, the rep- 
resentations upon which they were based. An applicant 
for insurance should exercise toward the company the same 
good faith which may be rightly demanded of it. The rela- 
tionship demands fair dealing by both parties. 

“The importance of a false statement by an applicant for 
a policy of insurance as to whether he has consulted phys- 
icians lies in the fact that he conceals from the insurer the 
fact of such consultations and thus deprives it of the oppor- 
tunity of making an independent investigation and of ob- 
taining further information, so as to enable it to decide for 
itself, in the light of the additional information, whether 
to enter into the proposed contract or what premium to 
charge.” 131 A. L. R. 618, Annotation. 

“Under the Kansas law, insurer was not liable on life 
policy where, in answer to questions in application, insured 
failed to disclose that within five years prior to date of ap- 
plication insured had consulted several physicians and had 
been hospitalized and treated for slight swelling in right 
testicle and uncontradicted evidence showed that death re- 
sulted from cancer having origin in right testicle. Gen. St. 
Kan. 1985, 40-418.” New York Life Ins. Co, v. McCurdy, 
106 Fed. 2d 181. 

In Scott v. National Reserve Life Ins. Co., 144 Kan. 224, 
58 Pac. 2d 1131, decided July 8, 1936, it was held that 
where proof of alleged fraud becomes conclusive by uncon- 
tradicted evidence and written admissions showing false- 
hood, concealment, and misrepresentations on part of ap- 
plicant to insurance company, question of existence of fraud 
becomes matter of law instead of issue of fact for jury, in 
which case the supreme court modified its former opinion 
and caused judgment to be entered for the defendant, the 
facts in the case showing that the insured had falsely an- 
swered question 6A in that he previously had applied for 
insurance in another company and had been rejected by it. 

“The proper rule of law is that in an action at law on an 
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insurance policy an assured may not, by parol evidence, im- 
peach the written statements of the assured in the applica- 
tion in those cases where the application has become a part 
of the contract by stipulation and in accordance with stat- 
ute and a copy thereof attached to the policy at the time of 
delivery.” Gillan v. Equitable Life Assurance Society, 143 
Neb. 647, 10 N. W. 2d 693. 

“Where fraud or misrepresentation is material with ref- 
erence to a transaction subsequently entered into by a per- 
son deceived thereby, it is assumed in the absence of facts ° 
showing the contrary that it was induced by the fraud or 
misrepresentation.” 2 Restatement, Contracts, 915, sec. 
479. 

“The principle is often stated, in broad and sweeping 
language, that fraud destroys the validity of everything 
into which it enters, and that it vitiates the most solemn 
contracts, documents, and even judgments.” 23 Am. Jur. 
770, sec. 19. 

The insured waived the privilege of keeping his several 
doctors’ testimony secret, which is granted by section 20- 
1206, Comp. St. 1929, by signing his name at the bottom 
of Part II entitled ‘‘Answers made to the Medical Examin- 
er in continuation of and forming part of application for 
insurance in the Guarantee Mutual Life Company, of Oma- 
ha, Nebraska,” and just above this signature of the de- 
ceased are these words: “I hereby declare that all state- 
ments and answers as written or printed herein and in Part 
I of this application are full, complete and true, whether 
written by my own hand or not, and I agree that they are 
to be considered the basis of any insurance issued hereon. 
I hereby authorize any physician or other person who has 
or may attend me to disclose to said Company any infor- 
mation thus acquired.” 

Therefore, the testimony of the doctors treating the in- 
sured was competent and admissible. See Willis v. Order 
of Railroad Telegraphers, 189 Neb. 46, 296 N. W. 443; Par- 
ker v. Parker, 78 Neb. 535, 111-N. W. 119; Western Trav- 
elers Accident Assn. v. Munson, 73 Neb. 858, 103 N. W. 
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688; Wolski v. National Life & Accident Ins. Co., 185 Neb. 
643, 283 N. W. 381. 

The plaintiff insists that the collection of a second year’s 
premium, with knowledge of the fact that insured had un- 
dergone an operation, was a waiver of any grounds of fraud 
in the application and issuance of the two policies. 

The evidence discloses that on December 4, 1941, Ralph 
E. Kiplinger, an agent of the defendant company, went to 
the ranch home of the insured, and told him the company 
had heard that insured had been at the Mayo Clinic, and 
asked him to sign a paper giving permission for that Clinic 
to give out information about his condition. The insured 
replied that he had had a little operation, but it did not 
amount to much, and he was feeling fine, but he refused to 
sign the paper, although requested to several times there- 
after by letter. 

However, the insured did not forget the request, as on 
February 7, 1942, he wrote a letter, being exhibit No. 3 at- 
tached to the deposition of Dr. C. W. Mayo, saying: “Please 
never let any one ever find out anything about my opera- 
tion. Some Insurance Co. is trying to find out all about my 
operation.” 

“Where insured has made several separate and distinct 
misrepresentations in application for life policy, each de- 
signed to deceive insurer and each material to the risk, a 
partial, fragmentary, or incomplete disclosure of falsity to 
insurer thereafter is insufficient to avoid the effect of fraud, 
and the knowledge thus acquired by insurer is insufficient 
basis for a ‘waiver’ of its right to cancel policy for any of 
the misrepresentations.”’ Martinson v. Prudential Ins, Co. 
of America, 294 N. W. 525 (236 Wis. 110). 

“It is a general and salutary custom of life insurance 
companies, in the interests of their policy holders as well 
as themselves, to obtain through various channels, informa- 
tion in respect to applicants for life insurance additional to 
that which the applicants themselves afford, and it would 
be unreasonable to hold that such an independent investiga- 
tion of itself deprives an insurer of the protection of this 
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rule. To have this effect, the investigation, as we have seen, 
must disclose facts sufficient to expose the falsity of the 
representations of the applicant or to put the insurer upon 
further inquiry.” Provident Life & Accident Ins. Co. v. 
Hawley, 123 Fed. 2d 479. 

“Waiver” is an intentional relinquishment or abandon- 
ment of a known and existing right, benefit, or advantage, 
and there can be no waiver unless the party against whom 
it is invoked was in possession of material facts and acted 
with the intent to waive, in which respect it is different 
from estoppel. 

The doctrine is well stated in 29 Am. & Eng. Ency. of 
Law at p. 1093: “There can be no waiver, unless the person 
against whom the waiver is claimed had full knowledge of 
his rights and of facts which will enable him to take effec- 
tual action for the enforcement of such rights. No one can 
acquiesce in a wrong while ignorant that it has been com- 
mitted, and that the effect of his action will be to confirm 
it.” See, also, Provident Life & Accident Ins. Co, v. Haw- 
ley, supra. 

In the case at bar, the deceased was not in good health, 
as Dr. Moon had told him the seriousness of his rectal tu- 
mor and had advised an immediate surgical operation. He 
had been under care and observation in a hospital, X-rays 
had been taken, and a biopsy made of the diseased tumor, 
all within two or three days of his applying for and secur- 
ing this $10,000 worth of insurance, and the several repre- 
sentations which insured made over his own signature neg- 
atived each and all of the above facts. To permit a recov- 
ery under all the evidence and circumstances shown by this 
record would be to sanction fraud. See Penn Mutual Life 
Ins. Co. v. Lindquist, 130 Neb. 813, 266 N. W. 600. 

We have examined each and all of the other assignments 
of error, and have discussed at so much length the ones 
which challenged our attention that we can only say that 
we find no merit in any of the others. 

The losses paid by an insurance company fall ultimately 
upon the policyholders. It is in the interest of all insured 
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persons to have their insurers safeguarded in their right to 
select risks upon adequate and truthful information. 

In the case at bar, we believe that the evidence, although 
conflicting on some minor points, was so conclusive that it 
was insufficient to sustain a verdict and judgment. That 
being true, the trial court properly took the case from the 
jury and entered a judgment for the defendant, for there 
was no issue to be submitted to the jury. 

AFFIRMED. 


IN RE ESTATE OF J. C. THOMASON. 
CHARLES THOMASON, PROPONENT, APPELLANT, V. MARY 
ELIZABETH DANIEL, CONTESTANT, APPELLEE. 
13 N. W. 2d 141 


FILep FEBRUARY 25, 1944. No. 31592. 


1. Wills. Whether or not a testator was of sufficient mental ca- 
pacity to make a will is determined by the state of his mind 
at the time the will was executed. 

Where a testator, at the time he executed his will, 
knows the extent and character of his property, the natural ob- 
jects of his bounty and the disposition he was making of his 
property, he is competent to make a will. 
In the contest of a will on the ground of incompetency 
of the testator at the time the will was executed it does not nec- 
essarily follow as a matter of law from proof of temporary 
mental infirmities before the will was made that the jury should 
be permitted to pass on the state of the testator’s mind on the 
testamentary date in the absence of proof that there was on 
such date an existing mental disturbance. 

Where in such a will contest the proponent has made 

a prima facie case that the testator was mentally competent to 

make a will, contestant must produce sufficient evidence to sup- 

port a contrary finding by a jury, otherwise there is no disput- 
ed question of fact to submit to a jury. 

In the contest of a will on the ground of mental in- 

competency of the testator the trial court should withdraw the 

issue from the jury and direct a verdict for the proponent where 
the evidence is insufficient to support a finding of testamentary 
incapacity. 
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APPEAL from the district court for Dawson county : ISAAC 
J. NISLEY, JUDGE. Reversed. 


William S. Padley, R. E. Bannister and Herbert W. Baird, 
for appellant. 


W. A. Stewart, Jr., contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CARTER, J. 

This is an appeal by Charles Thomason, proponent and 
executor of the will of J. C. Thomason, deceased, from a 
verdict and judgment finding that the testator was incom- 
petent to make a will. 

It appears that J. C. Thomason, commonly referred to in 
the evidence as Carl Thomason, was past the age of 78 
years when he executed his will on March 6, 1941. He died 
on April 11, 1942. On June 5, 1942, the county court of 
Dawson county admitted the will to probate and an appeal 
was taken to the district court by Mary Elizabeth Daniel, 
the granddaughter of the testator. From a verdict and 
judgment finding the testator to have been incompetent 
when he executed his will the proponent appeals. 

The record shows that Carl Thomason left surviving him 
two brothers, Charles and Jimmie; two half brothers, Rob- 
ert and Jake; a half sister, Mary Ann Anderson; his grand- 
daughter, Mary Elizabeth Daniel; and a great-granddaugh- 
ter, Joe Eller Daniel. By his will he gave $200 to his broth- 
er Jimmie; to his two half brothers, Robert and Jake, $200 
each; to his half sister, Mary Ann Anderson, $200; to his 
granddaughter, Mary Elizabeth Daniel, $1; to his great- 
granddaughter, Joe Eller Daniel, $1; and to his brother 
Charles and his wife Augusta, the residue of the estate in 
equal shares. 

The evidence shows that Carl Thomason was born in 
Camel county, Kentucky, and lived in or near Glasgow, 
Barren county, Kentucky, most of his life. He engaged in 
farming, dealt some in real estate and engaged in other 
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ventures which enabled him to accumulate considerable 
property, the exact amount of which the record does not 
disclose. He was married three times. He had a daughter 
by his first wife, who is known in this record as Bess Atkin- 
son. Mrs. Atkinson was the mother of Mary Elizabeth 
Daniel. He had a son by his second wife who passed away 
in a Veterans’ Hospital at the close of the first World War. 
Carl Thomason continued to live in Kentucky until his third 
wife passed away in 1938. At that time his daughter, Bess 
Atkinson, was managing a store in Dalhart, Texas. Ar- 
rangements were made for Carl to go to Dalhart, Texas, to 
live with his daughter. For approximately 19 months they 
‘lived together at the Gushwa Hotel in Dalhart. In 1940 
Mrs. Atkinson accepted the management of a store at Al- 
liance, Nebraska, and in August of that year Carl Thoma- 
son also went to Alliance to live with his daughter. Short- 
ly thereafter Mrs. Atkinson was taken ill, was taken back 
to Dalhart and in January, 1941, she passed away. There- 
after Carl lived with his granddaughter, Mary Elizabeth 
Daniel, for a short period and then requested Charles 
Thomason, his brother, to come and take him to his home in 
Cozad, Nebraska. This was done and Carl Thomason there- 
after lived with Charles Thomason and his wife Augusta 
until his death. 

The evidence produced resolved itself into a question as’ 
to the competency of Carl Thomason to make a will on 
March 6, 1941. The proponent produced the four persons 
who witnessed the execution of the will and signed as at- 
testing witnesses, each of whom testified that they knew 
the testator during the 15 months he lived in Cozad and to 
facts indicating that testator was competent to make a will. 
Many other persons who knew the testator while he lived in 
Cozad testified to similar effect. The testimony of several 
witnesses who knew him for many years when he lived in 
or near Glasgow, Kentucky, was to similar effect. It cannot 
be questioned, and the appellee so concedes, that the evi- 
dence produced by the proponent is sufficient, if believed by 
the jury, to sustain the competency of the testator to make 
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the will. It is urged by the contestant, however, that the 
evidence on the question of testator’s competency is con- 
flicting and, consequently, a question for the jury. The 
material questions to be decided are, first, is the evidence of 
the contestant sufficient to sustain the finding of the jury, 
and second, if so, is the record free from error prejudicial 
to the rights of the proponent? 

The evidence tending to show the incompetency of Carl 
Thomason was largely that of witnesses who knew him 
while he lived at the Gushwa Hotel in Dalhart, Texas. He 
lived at this hotel from October, 1938, to May, 1940. From 
May, 1940, to August, 1940, he and Mrs. Atkinson resided 
with Mary Elizabeth Daniel near Dallas, Texas. The evi- 
dence of these witnesses is generally to the effect that his 
mind rambled, that he had difficulty concentrating his 
thoughts, that he was inclined to talk in circles and make 
contradictory statements, that he acted rather foolish and 
childish at times, that he had moody and depressed spells, 
that he was very eccentric, that on one occasion he attempt- 
ed to commit suicide with a gun, and many other similar 
statements tending to establish incompetency. Some of 
these witnesses testified, however, that testator was incom- 
petent only at times while he lived in Dalhart. 

There is much evidence in the record tending to show 
that Carl Thomason was competent to make a will during 
the time he lived at Cozad. The evidence shows generally 
that he continued to be mentally competent up to the very 
day of his death. One witness, C. T. Young, president of 
the local bank and an attesting witness to the will, testified 
that he was well acquainted with the testator through daily 
contact and from conversations and business transactions 
which he detailed. He was of the opinion that Carl Thom- 
ason was thoroughly competent prior to and at the time of 
the execution of the will. After a similar recitation of facts 
W. E. Young, cashier of the local bank and an attesting 
witness to the will, testified that Carl Thomason under- 
stood thoroughly the transactions pertaining to his busi- 
ness and that he knew exactly what he wanted done. 
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The only evidence in the record coming from a physician 
is that of Dr. L. H. Fachtman of Cozad. The testator called 
at his office in April or May, 1941, regarding a minor dis- 
ability, at which time a rather extended examination and 
consultation was had. The doctor’s evidence is to the effect ' 
that Carl Thomason was at that time mentally competent. 
His testimony was also to the effect that any despondency 
or mental incapacity evidenced while he was in Dalhart, 
Texas, had disappeared. This witness stated that despond- 
ency and mental] shock are not unusual in persons following 
the death of a wife, husband or other close relative and 
that they have a tendency to continue until the persons be- 
come better reconciled and compensated to new surround- 
ings and new environments. It was the opinion of Dr. : 
Fachtman that Carl Thomason had entirely recovered from 
the condition testified to having existed in Dalhart, Texas, 
at the time he examined him in his office. 

Many other witnesses were called who had known the 
testator while he lived at Cozad and their evidence was all 
to the effect that he was mentally competent. The only pos- 
sible exception is the evidence of Jimmie Thomason that 
Carl was not himself, that he was not jolly and was not tell- 
ing stories as usual. This was not, of course, evidence of 
testamentary incapacity. 

From an examination of all the evidence we conclude that 
Carl Thomason, at the time he made his will, understood 
what he was doing, knew the extent of his property, re- 
membered all of his relatives, understood the disposition he 
was making of his property, and was cognizant of the nat- 
ural objects of his bounty. 

There is evidence in the record as to the reasons he ap- 
parently had for giving the bulk of his property to his 
brother Charles and wife. It appears that he had given his 
daughter, Mrs. Atkinson, considerable sums of money dur- 
ing her lifetime, one gift being in the sum of $5,000. It ap- 
pears also that he had given his granddaughter $819 on one 
occasion, in addition to many small gifts of $5 or less. It 
appears that Car] Thomason thought he was entitled to a 
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return of two time certificates after the death of his daugh- 
ter, which he had given her. Some difficulties arose over 
this matter which were never adjusted to Carl Thomason’s 
satisfaction. It was the contention of Mary Elizabeth Dan- 
iel that her father was handling her mother’s estate and 
that she had no way of complying with her grandfather’s 
wishes. Whatever the merits of the controversy may have 
been, Carl Thomason evidently lost his affection for his 
granddaughter, failed to answer her letters and never com- 
municated with her again. Whether Carl Thomason was 
justified or not, it was evident he intended that Mary Eliza- 
beth Daniel should not receive any of his property upon his 
death, something that he had a right to do if he was com- 
petent to make a will. 

It also appears from the evidence that Carl Thomason 
was well satisfied with the home and surroundings provided 
by Charles Thomason and wife. He told several witnesses 
that he was going to leave the bulk of his property to Char- 
lie and that he had made a will to that effect. It is true, 
also, that he had indicated to his other brother and half 
brothers that he was taking care of them in his will and to 
some he stated that he was dividing his property equally be- 
tween them. We do not think that these partially conflict- 
ing statements necessarily indicate incompetency. Such 
statements are often made for the purpose of maintaining 
peace and tranquility in the family. While such statements 
constitute proper evidence, they are by no means conclu- 
sive, and when the competency of the testator, as here, is 
established as of the time the will was made, they must nec- 
essarily .be disregarded. Davidson v. Davidson, 2 Neb. 
(Unof.) 90, 96 N. W. 409. 

We think the evidence conclusively shows that Carl 
Thomason was competent to make a will. The evidence of. 
all the people who knew him around Cozad prior to and 
after the will was executed was to that effect. All of his 
old friends and relatives in Kentucky who had known him 
most of his life testify that he was the same as ever when 
he visited them in the summer of 1941, after the will in 
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question had been executed. The conclusiveness of this 
evidence is such that we must conclude he had fully recov- 
ered from the disability with which he was afflicted during 
his stay at Dalhart, Texas. Assuming that his mental con- 
dition was such as stated by the witnesses who knew him in 
Dalhart until he left there in May, 1940, such evidence is 
not sufficient to sustain a finding of incompetency as against 
the evidence of all those who knew him from January, 1941, 
until his death, that he was mentally sound and competent 
to execute a will on March 6, 1941. It must be borne in 
mind that Carl Thomason had been away from Dalhart, 
Texas, for ten months before he executed the will in ques- 
tion, excepting only a short period immediately preceding 
his daughter’s death. In view of the evidence in this rec- 
ord by those who knew him from January, 1941, until his 
death in April, 1942, the only conclusion that can be reached 
is that Carl Thomason had recovered from any mental dis- 
ability that troubled him when he lived at Dalhart, Texas. 
We necessarily conclude that a directed verdict for the pro- 
ponent should have been granted. 

In a similar case we said: “It is clear that, even though 
there is a small amount of evidence to support the contest- 
ant’s claim of incapacity, that is not alone sufficient to re- 
quire the court to submit that issue to the jury, for there is 
a clear, decided, and overwhelming preponderance of evi- 
dence showing that the testator was of sound mind and dis- 
posing memory at the time he executed the will. He knew 
the amount and character of his property ; he knew his oth- 
er relatives, but had decided he wanted his brother Jim to 
have his farm. He told several people of his desire, and the 
court is convinced that this was an intelligent disposition of 
his property.” In re Estate of Frazier, 131 Neb. 61, 267 
N. W. 181. ; 

Also, in In re Estate of Laflin, 108 Neb. 298, 187 N. W. 
885, we said: “It does not necessarily follow as a matter of 
law from evidence of temporary mental infirmities before 
and after the date of the will that the jury should be per- 
mitted to pass on the state of testator’s mind at that time, 
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- in absence of any proof that there was then a mental dis- 
turbance.” 

In In re Estate of Bayer, 119 Neb. 191, 227 N. W. 928, we 
said: “Where a will is contested upon the ground that, at 
the time of its execution, the testator was of unsound mind, 
the proponents having established a prima facie case that 
the testator was of sound mind, contestants must introduce 
sufficient evidence to support a contrary finding by the 
jury, and, unless the evidence is conflicting there is no dis- 
puted question of fact for the court to submit to the jury.” 

We are of the opinion that the evidence shows that Car] 
Thomason, at the time he executed his will, understood and 
appreciated the nature and extent of his property, his rela- 
tion to the persons who were the natural objects of his 
bounty and that he fully understood the import of his act in 
executing his will. This being true, he was competent to 
make a valid will. Inre Estate of Frazier, supra. A testa- 
tor who is competent to make a valid will may dispose of 
his property as he pleases. The law does not require that 
he recognize any of his relatives, lineal or otherwise. 
Whether or not Carl Thomason was justified in doing what 
he did in his will is of no concern of the courts if he had the 
mental capacity to make a valid will. The evidence being 
ample to sustain his mental capacity to so do, and there be- 
ing no evidence of his mental incapacity at the time he ex- 
ecuted his will sufficient to sustain a verdict finding that he 
lacked testamentary capacity, the trial court should have 
withdrawn the question from the jury and directed a ver- 
dict for the proponent of the will. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings in conformity with 
this opinion. 

REVERSED. 
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POWER AND IRRIGATION DISTRICT, APPELLANT. 
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FILED FEBRUARY 25, 1944. No. 31667. 


1. Eminent Domain. A public power and irrigation district organ- 
ized under chapter 86, Laws 1933, commonly referred to as Sen- 
ate File No. 310, has the power of eminent domain in the acqui- 
sition of property and rights of way necessary to carry into ef- 
fect the purposes for which it is organized. 

The purchase of property by a public power district, 
necessary for a right of way to carry into effect the purposes 
for which the district is organized, instead of acquisition by con- 
demnation under its power of eminent domain carries with it all 
of the incidents of taking by eminent domain or condemnation 
in so far as the question of damages by reason of construction 
is concerned. 

In taking of property under the power of eminent do- 
main the condemnor is required under section 21, art. I of the 
Constitution of the state to compensate for the property taken, 
and also for consequential damage to other property in excess 
of the damage sustained by the public at large. 

4, Waters. For the purposes of this case and without attempting 
to give an all inclusive definition, “surface water” includes such 
as is carried off by surface drainage, that is, drainage independ- 
ently of a watercourse. 

Water which has a definite source and which takes a 

definite channel is a “watercourse.” 

A public power and irrigation district organized under 

chapter 86, Laws 19838, commonly referred to as Senate File No. 

310, by its right of way has the same right as a railroad com- 

pany has by its right of way and the same right as a farm own- 

er has to his farm, or any other land proprietor, as to surface 
water. 


The following, which is the common-law rule with 
exceptions, is a statement of the rule with regard to defense 
against surface water obtaining in this jurisdiction: Surface 
water is a common enemy and the proprietor may by embank- 
ment or dike or otherwise defend himself against its encroach- 
ments and will not be liable in damages which may result from 
the deflection and repulsion defended against, provided that the 
proprietor in making defense on his own land himself exercised 
ordinary care, and provided he so uses his own property as not 
to unnecessarily and negligently injure another. 


Pe 
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8. When water has a definite source and takes a definite 
channel, it is a watercourse, and no person through whose land it 
flows has a right to divert it from its natural channel so as to 
cause injury to another landowner by the diversion. 

9. The question of whether or not there has been negli- 


gence in diversion for defense against surface water is one for 
the jury under the facts and circumstances in evidence in the 
case. 

10. Eminent Domain. If a party sufficiently pleads and proves a 
right of recovery under section 21, art. I of the Constitution, 
such party is entitled to a recovery notwithstanding a charge in 
the petition of negligence, which charge has failed of proof. 

. The measure of damage to land damaged by a public im- 
provement is the difference in value before and after the con- 
struction of the structure causing the damage, taking into con- 
sideration the uses to which the land was put and for which it 
was reasonably suitable. 

12. Damages: Crops, Damages based upon the value of unmatured 
crops are analogous to profits lost, and are governed by the same 
rule precluding recovery in cases of. either uncertainty or remote- 
ness. The question of whether damages based on the result of an 
unmatured crop are speculative must be determined by whether 
there is sufficient data to determine with reasonable certainty 
the probable value it would have had if matured. 


11. 


APPEAL from the district court for Keith county: ISAac 
J. NISLEY, JUDGE. Affirmed. 


Beeler, Crosby & Baskins, Robert B. Crosby and Horace 
E. Crosby, for appellant. 


Hoagland, Carr & Hoagland, contra. 


3 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is an action for damages in two causes of action, in- 
stituted by Rachael I. Snyder, plaintiff and appellee, against 
the Platte Valley Public Power and Irrigation District, a 
corporation, defendant and appellant. From a verdict in 
favor of plaintiff and against the defendant in the amount 
of $820 and judgment for $998.07 on the first cause, and 
from a verdict in the amount of $818.33 and judgment in 
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the amount of $996.03 in favor of plaintiff and against the 
said defendant on the second cause, the defendant has ap- 
pealed. The difference between the respective verdicts and 
judgments is represented by interest computed by the court 
rather than the jury. 

These two causes of action were before this court pre- 
viously but because they were so combined with other causes 
of action on which a recovery was denied to plaintiff they 
were remanded to the district court with directions to per- 
mit amendment of pleading for separate presentment. The 
former case is reported as Snyder v. Platte Valley Public 
Power and Irrigation District, 140 Neb. 897, 2 N. W. 2d 
327. The direction was complied with and an amended peti- 
tion was filed setting forth the causes of action now before 
the court. 

The first cause of action is for damages to land on ac- 
count of claimed negligence in the construction and main- 
tenance of a flume for the passage of waters over the right 
of way of defendant and onto lands of plaintiff. The second 
cause of action is for damages to crops upon these lands for 
the years 1936 to 1942, inclusive. Two sons of plaintiff 
were tenants on the lands and were owners of the crops, 
but they have assigned their cause of action to plaintiff. 

The plaintiff is the owner of section twenty-one (21), 
township fourteen (14), north, range thirty-six (86), west 
of the sixth P. M. in Keith county, Nebraska, and other ad- 
joining lands. This land is south of the North Platte river. 
Elizabeth Bassett is the owner of the east half of the north- 
east quarter of section twenty-eight (28), township four- 
teen (14), north, range thirty-six (36), west of the sixth 
P. M. in Keith county, Nebraska. The Bassett land adjoins 
the east half of the southeast quarter of section 21 along its 
south line. The defendant is a public power and irrigation 
district organized under chapter 86, Laws 1938, sections 70- 
701 to 70-715, Comp. St. Supp. 1941, commonly referred to 
as Senate File No. 310. By deeds dated January 28, 1935, 
and April 26, 1935, defendant obtained a right of way 
across the Elizabeth Bassett land on which to construct and 
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erect a canal for the passage and transportation of water 
generally from west to east. A canal was constructed on 
the right of way. The right of way and canal in so far as 
the Bassett land was concerned started from a point on the 
south line of section 21 about a quarter of a mile wést of 
the southeast corner of said section 21 and extended across 
the Bassett Iand in a southeasterly direction. To the south 
of the right of way was a canyon having a drainage area of 
about 581 acres. The outlet for drainage from this canyon 
was to the northward and across the right of way and onto 
120 acres of land in the southeast corner of section 21. To 
provide for drainage across the right of way and canal the 
defendant constructed thereover an overpass or flume of 
concrete, the inside height and width of which were, re- 
spectively, 5.5 feet and 15.6 feet. The length was 97 feet. 
The flume extended from south to north. 

As a basis of claim for damages plaintiff alleges that 
prior to the construction of the flume the water came down 
from the canyon and spread out over her lands north of the 
right of way, and irrigated large areas beneficially. Fur- 
ther she says that by reason of what was done the water 
was concentrated in a narrow channel, in which the velocity 
in passage was so great that channels were cut in her lands, 
which channels interfered with farming operations, the 
spread of waters for irrigation purposes was prevented, 
crops were destroyed by flood waters and other crops failed 
in part on account of lack of previous manner of irrigation, 
since the waters flowed across instead of spreading out over 
the lands. 

In its brief the defendant sets forth numerous assign- 
ments of error. The first assignment to be discussed will be 
the one charging that the court erred in overruling defend- 
ant’s motion for a directed verdict made at the conclusion 
of plaintiff’s case and renewed at the conclusion of. the evi- 
dence. In this motion defendant contends that there was 
an absence of proof of the negligence alleged in the peti- 
tion. A disposition of this question will dispose of a num- 
ber of.other assignments of error. 
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The defendant as a public power and irrigation district 
had the right to exercise the power of eminent domain in 
the acquisition of property and rights of way necessary to 
carry into effect the purposes for which it was organized. 
Comp. St. Supp. 1941, sec. 70-707 and sec. 70-609. The por- 
tion of right of way here over which the flume was con- 
structed was one which the defendant could have obtained 
by condemnation under its power of eminent domain. Sny- 
der v. Platte Valley Public Power and Irrigation District, 
supra. It did not so obtain it but obtained it by purchase. 
This purchase carried with it all of the incidents of taking 
by eminent domain or condemnation in so far as the ques- 
tion of damages by reason of construction is concerned. 
Snyder v. Platte Valley Public Power and Irrigation Dis- 
trict, supra. 

One of the incidents of taking property by eminent do- 
main is that not only is the condemnor liable to compensate 
for the taking but also is liable in this jurisdiction, by vir- 
tue of section 21, art. I of the Constitution of the state, for 
consequential damage to other property in excess of the 
damage sustained by the public at large. City of Omaha v. 
Kramer, 25 Neb. 489, 41 N. W. 295; Mason City & Ft. D. 
R. Co. v. Wolf, 148 Fed. 961, 78 C. C. A. 589; Omaha Horse 
Ry. Co. v. Cable Tramway Co. of Omaha, 32 Fed. 727, 140 
U.S. 692, 11 S. Ct. 1025; Cable Tramway Co. of Omaha v. 
Omaha Horse Ry. Co., 140 U. S. 674, 11 S. Ct. 1018. In City 
of Omaha v. Kramer, supra, the following significant state- 
ment is found: “Section 21, article I. of the constitution of 
this state provides that, ‘The property of no person shall be 
taken or damaged for public use without just compensation 
therefor.’ The section above taken, except the words ‘or 
damaged,’ was in the constitution of 1867. Under that con- 
stitution, if any portion of a person’s real estate was taken 
for public use, he could recover all the damages sustained 
by the taking; but if none of his real estate was taken for 
public use he could recover nothing, although his property 
had been greatly damaged by such use. The provision, 
therefore, is remedial in its nature, and the well known rule 
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that, in the construction of remedial statutes three points. 
are to be considered, viz., the old law, the mischief, and the 
remedy, and so to construe the act as to suppress the mis- 
chief and advance the remedy, is to be applied. 1 Black- 
stone Com., 87. Applying this rule to the provision in ques- 
tion, and it embraces all damages which affect the value of 
a person’s property, and includes cases like that under con- 
sideration. In other words, the words, ‘or damaged,’ in Sec. 
21, Art. I. of the constitution, include all actual damages re- 
sulting from the exercise of the right of eminent domain 
which diminish the market value of private property.” 

It therefore follows that although the portion of the 
right of way on which the flume was constructed is not 
over and across the lands of plaintiff yet she may have her 
action against the defendant for damages. 

As already pointed out the actions of plaintiff, by the 
terms of the petition, are grounded in negligence in the 
control of the water coming from'the drainage area. Plain- 
tiff claims this was surface water as that term is used in 
the law of this state as distinguished from a watercourse. 
For a determination of the question of whether or not she 
may recover under this theory it becomes necessary to re- 
view some of the previous decisions of this state. It ap- 
pears expedient for our purposes to begin with Morrissey 
v. Chicago, B. & Q. R. Co., 38 Neb. 406, 56 N. W. 946. The 
opinion in this case is an authoritative. statement with re- 
gard to issues similar to ones involved in this case and it 
contains no reference to earlier decisions of this court ex- 
cept one wherein is defined a watercourse and wherein it 
was declared under the facts that a watercourse did not 
exist. 

A watercourse is defined in this opinion by quotation 
from Pyle v. Richards, 17 Neb. 180, 22 N. W. 370, as fol- 
lows: “To constitute a water-course the size of the stream 
is immaterial. It must be a stream in fact, as distinguished 
from mere surface drainage occasioned by freshets or other 
. extraordinary causes, but the flow of water need not be con- 
stant.” Further defining a watercourse and in declaration 
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of liability for diversion therein, by quotation from Pyle v. 
Richards, supra, it is stated: “When water has a definite 
source, as a spring, and takes a definite channel, it is a 
water-course, and no person through whose land it flows 
has a right to divert it from its natural channel so as to 
cause injury to another land-owner by the diversion.” 

In the opinion (Morrissey v. Chicago, B. & Q. R. Co., 
supra,) a declaration in an instruction that the common- 
law rule with regard to control of surface waters obtained 
in this jurisdiction is approved. This rule is comprehen- 
sively restated with its recognized exceptions in Lincoln & 
B.H. R. Co. v. Sutherland, 44 Neb. 526, 62 N. W. 859. Sur- 
face water was defined in the third paragraph of the sylla- 
bus in Morrissey v. Chicago, B. & Q. R. Co., supra, as fol- 
lows: “The term ‘surface water’ includes such as is carried 
off by surface drainage,—that is, drainage independently 
of a water-course, * * * .” 

With regard to rights and liabilities as to surface water 
the court in the same opinion, at least inferentially, ap- 
proved the following from an instruction given by the trial 
court: “A railroad company, by its right of way, has the 
same right as a farm owner has to his farm, or any other 
land proprietor within the law of the above instruction, as 
to surface water.” No later decision that we have exam- 
ined appears to have changed this rule. For the purposes 
of this opinion the rule is accepted and it appears that it 
should be and is extended to the defendant in this case. 

In the light of these rules and definitions the court in 
that case, conforming to the common-law rule, held, again 
in the third paragraph of the syllabus the following: “* * * * 
and for the construction of an embankment proper for rail- 
road purposes, which deflects such surface water from its 
normal course, a railroad company is not liable in damages 
to the proprietor of neighboring lands thereby incidentally 
overflowed and injured.” 

The opinion in that case suggests no exceptions to the 
common-law rule except, if it may be considered an excep- 
tion, where the construction is not in a manner proper for 
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the operation of its line of railway. The particular lan- 
guage containing the exception is the following: “The rail- 
road company, in the absence of evidence to the contrary, 
must be presumed to have constructed its embankment in 
a manner proper for the operation of its line of railway.” 
A ground of action-for negligence in construction in ap- 
plication to neighboring lands as distinguished from negli- 
gence in construction for use by the railway is in no wise 
suggested. 

The later cases recognize a departure from the strict 
common-law rule and the rule of Morrissey v. Chicago, B. 
& Q. R. Co., supra, with reference to surface waters. In 
the opinion in Anheuser-Busch Brewing Assn. v. Peterson, - 
Al Neb. 897, 60 N. W. 373, it is said: “Subject to that rule 
(common-law rule) every proprietor may lawfully improve 
his property by doing what is reasonably necessary for 
that purpose, and unless he is guilty of some act of negli- 
gence in the manner of its execution, he will not be answer- 
able to his neighbor, although he may thereby cause the 
surface water to flow upon or from the premises of the lat- 
ter to his damage. The injury in such case is but a mere 
incident to the proper use of the owner’s property ; but if in 
the execution of the enterprise in hand he is guilty of negli- 
gence, which is the natural and proximate cause of injury 
to the adjoining proprietor, the law holds him accountable - 
therefor.” It will be observed by an examination of this 
quoted language negligence is recognized as an exception to 
the common-law rule, however the negligence contemplated 
is limited to negligence in construction. The effect on 
neighboring land seems not to be a matter for considera- 
tion unless the effect. flows from negligence in construction. 

In Lincoln & B. H. R. Co. v. Sutherland, supra, the ex- 
ception was further extended. In this case it is pointed out 
that if by the construction the neighboring land was un- 
necessarily injured damages were recoverable. In the opin- 
ion it is stated: ‘These cases, and all of them, recognize the 
rule of the common law that surface water is a common en- 
emy and that the proprietor may by embankment or dike 
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or otherwise defend himself against its encroachments and 
will not be liable in damages which may result from the 
deflection or repulsion of such surface waters defended 
against, provided that the proprietor in making the de- 
fenses on his own land himself exercised ordinary care; 
but these cases, and all of them, also recognize the rule that 
a proprietor must so use his own property as not to unnec- 
essarily and negligently injure another.” It will be ob- 
served that by the rule of this case the exception is extend- 
ed to include lack of ordinary care and unnecessary and 
negligent injury to the property of another whereas before 
the right to recovery of damages was made to depend sole- 
ly on negligence in construction. 

The rule substantially as stated in this case has been fol- 
lowed in all of the later cases except two wherein the effort 
was to recover damages for negligence on account of diver- 
sion or improper control over surface waters. See Jacobson 
v. Van Boening, 48 Neb. 80, 66 N. W. 993; Town v. Mis- 
sourt P. Ry. Co., 50 Neb. 768, 70 N. W. 402; Todd v. York 
County, 72 Neb. 207, 100 N. W. 299; Shavlik v. Walla, 86 
Neb. 768, 126 N. W. 376; Muhletsen v. Krueger, 120 Neb. 
380, 232 N. W. 735; Jorgenson v. Stephens, 143 Neb. 528, 
10 N. W. 2d 887. The exceptions to the rule are Gledhill v. 
State, 1283 Neb. 726, 248 N. W. 909, and Leaders v. Sarpy 
County, 1384 Neb. 817, 279 N. W. 809. These cases and the 
rules therein announced will be discussed later in this opin- 
ion, 

For plaintiff to recover on the theory of her petition the 
burden was on her to establish negligence on the part of 
the defendant in control of surface waters within the mean- 
ing of this rule. It may further be said that the record ap- 
parently limited the trial court and limits us to a considera- 
tion of the question of whether or not there was evidence of 
a failure.of the defendant to exercise and employ ordinary 
care so as not to unduly injure and damage by the construc- 
tion of its flume. The evidence is without dispute that there 
was no negligence in the construction of the flume itself for 
the defendant’s purposes. It was constructed in conform- 
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ity with recognized and approved engineering principles 
from the viewpoint of defendant. 

Had she abandoned her theory that these were surface 
waters and adopted the theory of defendant that the flume 
was constructed in a fixed and well-defined watercourse her 
burden probably would have been lessened since all that it 
would have been necessary for her to prove, at least as to 
her claim that the water was diverted from normal direc- 
tion of flow, was that there had been a diversion from the 
natural channel in such manner as to cause injury to her 
land. In Pyle v. Richards, supra, it was said: “When 
water has a definite source, as a spring, and takes a definite 
channel, it is a water-course, and no person through whose 
land it flows has a right to divert it from its natural chan- 
nel so as to cause injury to another land-owner by the diver- 
sion.” See, also, Kane v. Bowden, 85 Neb. 347, 123 N. W. 
94; Keifer v. Stanley, 111 Neb. 822, 198 N. W. 144; Gledhill 
v. State, supra; Leaders v. Sarpy County, supra. This last 
cited case appears to extend the “watercourse” rule to “sur- 
face waters.” We think that notwithstanding the broad 
statement of the rule, that is the extension of the rule relat- 
ing to watercourses to surface waters, that as an authorita- 
tive precedent it must be limited to watercourses since the 
subject matter of the action was a watercourse rather than 
surface water. She did not so abandon her theory and 
adopt the theory of the defendant in this respect. 

Without setting out any very definite guide for the deter- 
mination of whether or not there has been negligence or 
lack of ordinary care in the control of surface water this 
court has said that the question is for the jury under the 
facts and circumstances in evidence in the case. In Lincoln 
& B. H.R. Co. v. Sutherland, supra, it is stated: “We think 
that any person who was acquainted with this draw, and 
the manner in which the embankment was constructed, and 
the manner in which it affected the waters run into this 
draw, was competent to state the facts; and it was for 
the jury to say, from all the facts and circumstances in evi- 
dence in the case, whether the embankment was negligently 


ac 
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constructed.”” In Morse v. Chicago, B. & Q. R. Co., 81 Neb. 
745, 116 N. W. 859, it is stated: “The defendant contends 
that the verdict is not supported by sufficient evidence, in 
that there is no showing whatever as to its unnecessarily or 
negligently injuring plaintiff. If it is meant by this that no 
expert witness was called to pass judgment upon the method 
used by defendant in maintaining its roadbed at this point, 
the answer must be that such testimony was not necessary. 
The evidence sufficiently shows what was done and what the 
result was; and it was a question for the jury whether the 
defendant was chargeable with negligence.” 

In the case at bar the evidence of plaintiff showed that 
by the construction of the flume all of the water coming 
from the 581 acre drainage area except a small portion 
which flowed into defendant’s canal was concentrated and 
caused to flow across the flume thus cutting channels in 
plaintiff's lands which had not theretofore existed, where- 
as prior thereto in its escape from the area it spread over 
wider areas depending upon the amount and rapidity of 
rainfall, the widest area being around 1,300 feet; that in its 
passage large quantities of erosive material were carried 
onto plaintiff’s lands; that prior to the construction of the 
flume the water instead of passing onto and across plain- 
tiff’s land in channels it fanned out and was diffused over 
plaintiff’s lands thus irrigating a large portion; that on 
more distant but adjoining lands to the north where water 
from the drainage area had not flowed before the con- 
struction of the flume the water flowed with such volume as 
to destroy pump irrigation canals or laterals thus hindering 
irrigation thereon; also the evidence of plaintiff shows that 
the direction of flow in what defendant contends was a fixed 
outlet or watercourse from the drainage area was changed 
thus causing water to flow on plaintiff’s land which would 
have been dispersed in another direction. In addition to 
this the jury before the close of the trial had the benefit of 
a view of the premises. 

In the light of the rule that the question of negligence is 
for the jury we are unable to say on the facts and circum- 
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stances disclosed in the evidence that the court erred in 
submitting the question of negligence to the jury for deter- 
mination. 

If we are to accept as a controlling precedent Gledhill v. 
State, supra, the plaintiff is not left to pleading and proof 
of negligence as a basis for recovery in this action. Under 
the authority of this case if her pleadings and proof are 
sufficient and she is not barred by her own limitation of her 
theory of action to negligence as disclosed by her pleadings 
she is entitled to recover under the terms of section 21, art. 
I of the Constitution, heretofore quoted, without regard to 
negligence. 

The plaintiff pleaded substantially that the flume was 
constructed on a right of way which was acquired for a 
public use and that it was being used in conformity with 
the purpose for which it was acquired. She pleaded that 
her property was damaged thereby. Her allegations in this 
respect were supported by substantial evidence. On this 
pleading and this proof she would have been entitled to 
have the determination of her causes of action submitted to 
a jury if she had not pleaded negligence. Without regard 
to the charge of negligence she charged that she had been 
actionably wronged to her damage. The wrong and dam- 
age was in violation of the Constitution. May it be reason- 
ably said that she should suffer because she had described 
the wrong as negligence? We think not. The holding of 
the opinion’ in Gledhill v. State, supra, summarized in the 
sixth paragraph of the syllabus as follows, is approved: 
“In a suit to recover damages under the constitutional pro- 
vision for damage to property for public use, it is imma- 
terial whether the petition states a cause of action ex de- 
licto or ex contractu. If the fact is established that proper- 
ty has been damaged for public use, the owner is entitled to 
compensation.” 

The case of Spurrier v. Mitchell Irrigation District, 119 
Neb. 401, 229 N. W. 278, is in conflict with Gledhill v. State, 
supra, on the proposition that there may be a recovery of 
damage urider the Constitution occasioned by the construc- 
tion of public works without regard to negligence. 
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An interesting statement with cited authorities in oppo- 
sition to the holding in Spurrier v. Mitchell Irrigation Dis- 
trict, supra, is found in the dissenting opinion in that case. 
In the view now taken we feel obliged, in the respect herein 
under consideration, to overrule the holding in that case. 

We come now to the question of whether or not plaintiff 
has adduced proof in support of the proper measure of 
damages in such cases as this one. First, as to land, where 
land is not taken, the measure is the difference in value be- 
fore and after the construction of the structure causing the 
damage, taking into consideration the uses to which the 
land was put and for which it was reasonably suitable. See 
Applegate v. Platte Valley Public Power and Irrigation 
District, 1836 Neb. 280, 285 N. W. 585; Asche v. Loup River 
Public Power District, 188 Neb. 890, 296 N. W. 439. We 
think plaintiff’s evidence in this respect was competent and 
sufficient for submission to a jury. 

As to damage to crops we think the evidence meets the 
requirements as to measure of damage and sufficiency and 
clarity of proof to take it out of the realm of speculation for 
the purpose of submission to a jury within the meaning of 
the rule announced in Gledhill v. State, supra, and approved 
in Snyder v. Platte Valley Public Power and Irrigation Dis- 
trict, supra. The rule therein announced and approved is 
the following: “Damages based upon the value of unma- 
tured crops are analogous to profits lost, and are governed 
by the same rule precluding recovery in cases of either un- 
certainty or remoteness. The question of whether damages 
based on the result of an unmatured crop are speculative 
must be determined by whether there is sufficient data to 
determine with reasonable certainty the probable value it 
would have had if matured.” 17 C. J. 785; 25 C. J. 8. 514, 
sec. 41. 

There is no direct attack upon the amount or the size of 
the verdict as to either cause of action. Any attack made 
upon it in this respect, if any, is included within the claim 
that no proper criterion for the measurement of damage 
was submitted and no sufficient proof in support of a proper 
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criterion was supplied by the plaintiff. However that be, 
in the light of our holding that proper rules for measure of 
damage were submitted and that plaintiff adduced sufficient 
evidence for submission, we do not hesitate to say that the 
evidence so adduced amply supports the amounts of dam- 
age as found by the jury. 

In appellant’s brief are seven assignments of error predi- 
cated on instructions to the jury given by the court. In the 
light of the conclusions arrived at with regard to the prop- 
ositions of law discussed and determined herein we observe 
no prejudicial error in any.of these instructions. The same 
may as well be said with regard to the refusal of the court 
to give instructions tendered by the defendant. 

No error prejudicial to the defendant having been found, 
the judgment of the district court is affirmed. 

AFFIRMED. 


HENRY A. SIEKERT ET AL., APPELLEES, V.. THEODORE SOESTER 
ET AL., APPELLEES: R. R. WELLINGTON, REFEREE: 
HENRY WOHLERS, APPELLANT. 

138 N. W. 2d 139 


FILED FEBRUARY 25, 1944. No. 31675. 


1. Appeal and Error: JUDICIAL SALES. A successful bidder at a ju- 
dicial sale becomes a party to the proceedings, may appear and 
urge confirmation, and appeal from an order setting the sale 
aside. 

2. Partition. A referee in partition is an officer of the court, sub- 
ject to its lawful orders and directions, and every person who 
buys from a referee takes with knowledge that the contract of 
sale is not binding on the referee until the entire transaction is 
properly presented to and approved by the court. 


3. In partition proceedings, it is the duty of referees and 
trial courts to endeavor to secure the highest possible price for 
property sold for the benefit of those persons lawfully entitled 
to the proceeds of the sale. 

4. Substantially increased offers to a referee for property 


sold by him, made before confirmation’ of the sale to the highest 
bidder, are sufficient evidence to support a finding of the trial 
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court in the exercise of its judicial discretion that confirmation 
should be denied and a new sale ordered. 


APPEAL from the district court for Dawes county: EARL 
L. MEYER, JUDGE. Affirmed. 


Porter & Porter, for appellant. 
Edwin D. Crites, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

This is a partition suit. The question presented for de- 
cision is whether the trial] court erred in refusing to con- 
firm the referee’s sale. Appellant, Henry Wohlers, was the 
highest bidder in the sum of $3,525. He deposited 15 per 
cent thereof with the referee, as required by the order of 
sale. The referee made report of the sale in writing to the 
court and moved for confirmation. Thereafter Henry A. 
Siekert, a plaintiff and one of the heirs, filed in the proceed- 
ings a higher bid of $3,800, attached to which was a cash- 
ier’s check for 15 per cent thereof payable to the referee. 
At the same time he filed a motion for order of acceptance 
of such increased bid and confirmation of sale to him. To 
this offer and motion appellant filed objections and motion 
for confirmation .of sale to himself. Another plaintiff and 
heir, Scott D. Hebbert, then filed objections to confirmation 
alleging that the land did not sell for its reasonable value 
under the circumstances and conditions of the sale, and 
that a subsequent sale would realize a substantially greater 
amount. 

A hearing was had by the trial court upon these issues 
wherein evidence was adduced by the parties. At the con- 
clusion thereof the trial court, upon consideration of the 
motion of plaintiff, Henry A. Siekert, and the objections of 
Henry Wohlers, found that the motion should be overruled, 
but sustained Scott D. Hebbert’s objections to confirmation, 
set the sale aside, and ordered that a new sale be held by the 
referee with dispatch ; from which Henry Wohlers appeals. 
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The evidence discloses that the land involved, 320 acres, 
106 acres of which are farm lands, and the rest grazing 
land, is the old family home, a quarter-section of which was 
patented by Henry A. Siekert’s father. The other quarter- 
section was patented by the Hebbert family. Henry A. 
Siekert, now a tenant, has actually lived upon the land for 
51 years. He testified that its value was equal to the amount 
of his increased bid, and that if the court ordered a new 
sale he would bid at least that amount, and would continue 
to keep the bid good. There is no evidence that the land 
sold for its reasonable value under the circumstances and 
conditions of the sale, or that a subsequent sale would not 
realize a greater amount. As a matter of fact, the evidence 
shows that a subsequent sale would realize a greater 
amount. We find no circumstances in the record or evi- 
dence justifying the application of any theory of waiver, 
ratification, or estoppel, and the record is devoid of any evi- 
dence that the increased offer was made through malice or 
prejudice against appellant. 

We have held that a successful bidder at a judicial sale . 
becomes a party to the proceedings, may appear and urge 
confirmation, and appeal from an order setting the sale 
aside. State ex rel Sorensen v. Denton State Bank, 126 
Neb. 486, 253 N. W. 670; Dawson County v. Whaley, 134 
Neb. 509, 279 N. W. 164; Kansas City Life Ins. Co. v. Ne- 
verve, 1385 Neb. 630, 283 N. W. 378. 

A search of the authorities discloses that, “There are 
three doctrines as to the effect of the receipt of a higher 
bid after property has been struck off at a judicial sale, 
upon the confirmation of the sale. According to one theory, 
the mere fact that a higher bid has been received is suf- 
ficient reason to refuse confirmation and to open the bid- 
dings. According to another theory, the mere fact that a 
higher bid has been received is not a sufficient reason for 
refusal to confirm the sale. * * * The courts which adhere 
to the former regard the receipt of a higher bid as conclu- 
sive evidence that the property was sold for an inadequate 
price, * * * ; while the courts that adhere to the latter the- 
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ory take the view that judicial sales are rendered more sta- 
ble and better prices are obtained for property generally 
when sold at judicial sale by making the highest bid which 
is accepted final.” 11 A. L. R. 399, note. Each of these two 
theories has its weak points. Therefore, we find in the 
‘ cases supporting them a certain amount of judicial discre- 
tion necessarily vested in the court to shield and promote 
justice under all cireumstances. See 11 A. L. R. pp. 400 to 
417, inclusive. 

According to the third doctrine (See 11 A. L. R. note, pp. 
417 to 419, inclusive), where there has been an advanced 
bid before confirmation, the entire matter of confirmation 
of judicial sales is left with the trial court, to be confirmed 
or not according to its judicial discretion. This doctrine is 
the one heretofore approved and adopted by this court. 
True, in several cases it has been held by this court that a 
judicial sale will not be set aside on account of mere inade- 
quacy of: price, unless such inadequacy is so gross as to_ 
make it appear that it was the result of fraud or mistake, 
or to shock the conscience of the court. But in these cases 
there was no evidence that others were willing to pay more. 
See State ex rel. Sorensen v. Denton State Bank, supra. 

Under the law, a referee in partition is an officer of the 
court (47 C. J. 493; Comp. St. 1929, sec. 20-2180 et seq.), 
subject to its lawful orders and directions, and every per- 
son who buys from a referee takes with knowledge that the 
contract of sale is not binding on the referee until the en- 
tire transaction is properly presented to and approved by 
the court. By analogy, from our own cases, in partition 
proceedings it is the duty of referees and trial courts to en- 
deavor to secure the highest possible price for property 
sold for the benefit of those persons lawfully entitled to the 
proceeds of the sale. Therefore, substantially increased 
offers to a referee for property sold by him, made before 
confirmation of the sale to the highest bidder, are sufficient 
evidence to support a finding of the trial court in the exer- 
cise of its judicial discretion that confirmation should be 
denied and a new sale ordered. See State ex rel. Sorensen 
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v. Denton State Bank, supra; State ex rel. Spillman v. 
American State Bank, 122 Neb. 42, 239 N. W. 214. 

Finally, with reference to the refusal of the trial court 
to accept the increased bid of Henry A. Siekert and confirm 
the sale as to him, it is true that, under the facts and cir- 
cumstances appearing in the case at bar, when all the par- 
ties were present in open court, the trial court could with 
judicial discretion have accepted such increased bid and 
then and there confirmed the sale. See State ex rel. Spill- 
man v. American State Bank, supra. However, it was not 
error or an abuse of discretion to refuse to do so. See State 
Bank v. Green, 11 Neb. 303, 9 N. W. 36; State ex rel. Soren- 
sen v, Denton State Bank, supra. Therefore, the relative 
contentions of appellees are without merit. 

We can only conclude that the orders of the trial court 
were not erroneous. Therefore, the judgment is affirmed. 

AFFIRMED, 


NELL G. LANGDON ET AL., APPELLEES, V. LOUP RIVER PUBLIC 
POWER DISTRICT, APPELLANT. 
13 N. W. 2d 168 


FILED FEBRUARY 25, 1944. No. 31673. 


1. Appeal and Error. When the evidence is conflicting the verdict 
of the jury will not be set aside, unless it is shown to be clear- 
ly wrong. 

2. Trial. Each party is entitled to have the jury pass upon the 
evidence without having its effect or importance altered, either 
as to credibility or value, by the indulgence of the court in re- 
marks to witnesses or comments upon them or their testimony, 
which may tend either to magnify or diminish it in the jury’s 
estimation. 

38. Evidence. Witnesses should not be allowed to give their opin- 
ions as to the value of property for a particular purpose, but 
should state its market value in view of any purpose to which it 
is adapted. The condition of the property, and all its surround- 
ings may be shown and its availability for any particular use. 
If it has a peculiar adaptation for certain uses, this may be 
shown, and if such peculiar adaptation adds to its value the 
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owner is entitled to the benefit of it. But when all the facts 
and circumstances have been shown, the question at last is, what 
is it worth in the market? 

Eminent Domain. ‘Tthe proper procedure in a condemnation ac- 
tion, where an appeal is taken from the award and the case is 
tried to a jury in the district court, is for the court to reserve 
the question of interest for its determination and direct the jury 
not to include it in their verdict. 

Under section 21, art. I of the Constitution of Nebras- 
ka, the owner of property is entitled to interest on the amount 
of the compensation due him thereunder from the time of the 
taking, unless the condemnor brings himself within the provi- 
sions of a statute that would defeat his right thereto. 

Under section 74-307, Comp. St. 1929, where, on appeal 
from an award of damages for property taken, the verdict is 
less than the amount of the award, neither the condemnor nor 
the property owner will be liable for all of the costs of the ap- 
peal; but ordinarily such costs should be divided between the 
parties. 

Trial. The purpose of an instruction is to furnish guidance to 
the jury in their deliberations, and to aid them in arriving at a 
proper verdict; and, with this end in view, it should state clear- 
ly and concisely the issues of fact and the principles of law 
which are necessary to enable them to accomplish the purpose 
desired. 

Evidence. The weight to be given to expert testimony ordinarily 
is a question for the jury. Jurors are not bound by the testi- 
mony of experts; their evidence is to be weighed as that of all 
other witnesses. 

Trial. Whether the jury shall be permitted to view the locus in 
quo is a question addressed to the sound discretion of the court. 
Eminent Domain. In order that benefits may be set off against 
the damages in making an improvement, they must be special 
or local or such as result directly and peculiarly to the particu- 
lar tract of which a part is taken. 

Evidence. Generally, either lay or expert witnesses may be used 
to testify as to the value of a tract of land taken or the value 
of the remainder thereof immediately before and immediately 
after the taking if proper foundation is laid showing they have 
an acquaintance with the property and are informed as to the 
state of the market, the weight and credibility of their testi- 
mony being for the jury. 


APPEAL from the district court for Douglas county: 


JAMES M. FITZGERALD, JUDGE. Reversed, 
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August Wagner and William P. Kelley, for appellant. 
Crofoot, Fraser, Connolly & Stryker, contra. 


Heard before SIMMONS, C. J.; PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


WENKE, J. 

This is an action by the Loup River Public Power Dis- 
trict, appellant, to acquire by condemnation, through the 
power of eminent domain, an easement for an electric 
power transmission line across 50 acres of land in Douglas 
county, Nebraska, the property of Nell G. Langdon and J. 
Frederick Langdon, appellees. The appellees will be herein 
designated as plaintiffs and appellant as defendant. 

In July, 1941, the defendant instituted this condemnation 
proceeding which was heard by five appraisers and resulted 
in an award for the plaintiffs in the amount of $3,500. 
From this award the defendant appealed to the district 
. court and there a jury entered a verdict in favor of the 
plaintiffs in the amount of $3,875. From the judgment en- 
tered thereon appeal was taken to this court and the case 
reversed. It is reported in 142 Neb. 859, 8 N. W. 2d 201. 
Upon a retrial thereof in the district court the jury ren- 
dered a verdict of $2,500 in favor of the plaintiffs to which 
the court added interest from May 1, 1989, at 6 per cent 
and entered judgment in favor of plaintiffs in the amount 
of $3,093.73 with interest at 6 per cent from date thereof. 
From this judgment defendant has appealed. 

The only issue is the damage the plaintiffs have sustained 
to their lands by reason of the construction of the transmis- 
sion line. 

As stated in Northeastern Nebraska R. Co. v. Frazier, 25 
Neb. 42, 40 N. W. 604: “The question of the amount of dam- 
ages sustained by a land owner for a right of way con- 
demned across his land is peculiarly of a local nature, prop- 
er to be determined by a jury of the county, and the su- 
preme court ordinarily will not vacate or modify the ver- 
dict, if it is based upon the testimony in the case.” This 
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case has been submitted three times to determine the 
amount of damages; once to a board of five appraisers and 
twice to a jury in the district court, and the amount of dam- 
ages to which the plaintiffs are entitled was determined in 
each instance. Under these circumstances, to justify this 
court in reversing the judgment entered thereon as being 
against the weight of evidence, it must be clearly wrong or 
there must have been such error in the giving or refusing 
of instructions or in the trial of the case as was palpably 
prejudicial to the rights of the parties complaining. See 
Dunbar v. Briggs, 18 Neb. 94, 24 N. W. 449. 

The defendant contends that the damages allowed by the 
jury are excessive and not sustained by the evidence and 
cites many cases in support thereof. As damages the plain- 
tiffs are entitled to recover full compensation for the land 
actually taken and for such damages to the remainder 
thereof as are equivalent to the diminution in the fair mar- 
ket value thereof. It has long been the rule in this state 
that, “Where the verdict of a jury is clearly against the 
weight and reasonableness of the evidence, it will be set 
aside and a new trial granted.” Bentley v. Hoagland, 94 
Neb. 442, 143 N. W. 465; Stewart v. City of Lincoln, 114 
Neb. 362, 207 N. W. 511. However, “when the evidence is 
conflicting the verdict of the jury will not be set aside, un- 
less it is shown to be clearly wrong.” Grimm v. Elkhorn 
Valley Drainage District, 98 Neb. 260, 152 N. W. 374. It 
is the province of the jury to harmonize the testimony in so 
far as that is possible, and in case of conflict to decide as to 
the weight to be given the testimony of the various wit- 
nesses. Wahlgren v. Loup River Public Power District, 
189 Neb. 489, 297 N. W. 838. The witnesses of both the 
plaintiffs and the defendant testified as to the difference in 
the fair market value of the premises before and after the 
construction of the high-line. While the individual opin- 
ions of the witnesses widely differed on the question of the 
loss in value of the land, however, the witnesses were quali- 
fied to testify and their testimony was relevant to the ques- 
tion at issue. Therefore, the verdict being sustained by 


VoL. 144] JANUARY TERM, 1944 ~ 329 


Langdon v. Loup River Public Power District 


the evidence, it is not so clearly wrong as would entitle the 
defendant to have it vacated and set aside. 

The defendant further contends that the conduct of the 
trial judge in the presence of the jury in ruling on evidence, 
in making comments from the bench and his attitude in 
general, constituted prejudicial error. In jury trials the 
credibility of a witness and the weight of his testimony are 
matters for the jury and not for the court. As stated in 64 ~ 
C. J. 90: “In accordance with the general rule that the 
judge presiding at a trial must conduct it in a fair and im- 
partial manner, he should refrain from making any unnec- 
essary comments or remarks during the course of a trial 
which may tend to a result prejudicial to a litigant or are 
calculated to influence the minds of the jury. A remark or 
comment which is shown to be prejudicial to the rights of 
the party complaining, or which is such that it may be as- 
sumed prejudice will result therefrom, is fata] to the valid- 
ity of the trial; * * *.” And as stated in Abbott, Civil Jury 
Trials (5th ed.) 1082: ‘‘Each party is entitled to have the 
jury pass upon the evidence without having its effect or im- 
portance altered, either as to credibility or value, by the in- 
dulgence of the court in remarks to witnesses or comments 
upon them or their testimony, which may tend either to 
magnify or diminish it in the jury’s estimation.” 

This court has stated: ‘“ * * * it is the duty of the court, 
as well as of the attorneys, to endeavor to surround the 
trial with an atmosphere of fairness, undisturbed by preju- 
dice, passion or ill will.” Bourne v. State, 116 Neb. 141, 216 
N. W. 173. “In the trial of a cause before a jury, im- 
proper comments of the trial judge from the bench may be 
prejudicially erroneous where they tend to discredit a wit- 
ness and his testimony.” McCulley v. Anderson, 119 Neb. 
105, 227 N. W. 321. 

The record discloses that the defendant was offering tes- 
timony of its witness, Chris Larsen, as to the use of land 
for farming purposes after the construction of the same 
high-line for the purpose of rebutting testimony on that 
subject offered by the plaintiffs. The following transpired: 
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“Q. Did you haul bundles under a line twenty-five feet from 
the ground? A. Yes, sir. Q. Did you have any trouble 
when you did so? The court: We don’t care what this wit- 
ness did. That is what J am trying to wake Mr. Crofoot up 
to.” No objection had been made and the court should have 
refrained from taking an active part in the trial. Particu- 
larly is this true when the evidence, as here, was admis- 
sible. The defendant further offered a photograph of the 
premises involved and the surrounding community. The 
court, in overruling objections thereto and in receiving it 
in evidence, made the following statement: “We will re- 
ceive it with the understanding that photographs are de- 
ceiving as to distance and angles. A photograph may ex- 
aggerate a slope or decrease it. They are not dependable 
on the question of the slope, or as to distance. They are de- 
ceptive.” In the examination of the witness Rohrbaugh by 
the defendant, the following transpired: “Q. All right, we 
will say 115,000 volts. If a 115,000 volt line goes by the 
property. The court: This witness hasn’t qualified as a 
real estate sales expert. Mr. Wagner: Well, I will qualify 
him. The court: J don’t think you can.” In the examina- 
tion of its witness O. E. Edison, he testified that lightning 
was an abnormal condition and subsequent to the following 
question: “Then if a man drove under this line, more than 
four inches from the line, on a load of bundles, is there any 
danger to him when there is no lightning on the line?’ 
Upon objection being made and sustained, the court stated: 
“You threw in there that there was no lightning condition. 
Mr. Wagner: Yes. The court: And I say this court will as- 
sume that that is a normal condition in this community. 
That is assumed.” This went to the credibility and weight 
of the testimony of this witness who had testified lightning 
was an abnormal condition. Numerous other remarks of 
the court in ruling on objections and in reference to wit- 
nesses and their testimony is contained in the record to- 
gether with an undue restriction of the defendant in his 
examination of the plaintiffs’ witnesses and his own. It 
leaves a record that fails to show that defendant had a fair 
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and impartial trial. The statement as set forth in Jn re 
Estate of Strelow, 117 Neb. 168, 220 N. W. 251, is adapt- 
able to this case: “ * * * it is sufficient to say that under our 
practice the jury are the sole judges of the credibility of the 
witnesses, and the weight to be given their testimony. 
Hence, it is our conclusion that such remark made by the 
trial judge was without the province of the court, and was 
erroneous and prejudicial.” 

The defendant contends that the court erred in giving 
that part of instruction No. 4 as follows: “ * * * and arrive 
at such an amount as in your judgment will fairly compen- 
sate the plaintiffs for the decrease in the market value of 
the land for its highest and best purposes, which, according 
to the testimony, appears to be the division into small 
tracts for suburban homes, and return your verdict in such 
amount.” In this we think the defendant correct. “ “The 
measure of damages for land taken for public use is the 
fair and reasonable market value of the land actually ap- 
propriated and the difference in the fair and reasonable 
market value of the remainder of the land before and after 
the taking.’ McGinley v. Platte Valley Public Power and 
Irrigation District, 183 Neb. 420, 275 N. W. 593.” Schulz 
uv. Central Nebraska Public Power and Irrigation District, 
188 Neb. 529, 2938 N. W. 409. The court properly admitted 
evidence of the nature of the community and its develop- 
ment into acreage or small tracts for country or suburban 
homes and the adaptability of the land in question for that 
purpose. The market value of property includes its value 
for any reasonable use to which it may be put. If, by rea- 
son of its surroundings, or its natural advantages, or its 
artificial improvements, or its intrinsic character, it is 
peculiarly adapted to some particular use, all the circum- 
stances which made up this adaptability may be shown, and 
the fact of such adaptation may be taken into consideration 
in estimating compensation. The proper inquiry is, what 
is its fair market value in view of any reasonable use to 
which it may be applied and all the reasonable uses to which 
it is adapted? The correct rule is as stated in Alloway v. 
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Nashville, 88 Tenn. 510, 13 S. W. 128: “‘ * * * witnesses 
should not be allowed to give their opinions as to the value 
of property for a particular purpose, but should state its 
market value in view of any purpose to which it is adapted. 
The condition of the property and all its surroundings may 
be shown, and its availability for any particular use. If it 
has a peculiar adaptation for certain uses, this may be 
shown, and if such peculiar adaptation adds to its value 
the owner is entitled to the benefit of it. But when all the 
facts and circumstances have been shown, the question at 
last is, What is it worth in the market?’ Lewis, Eminent 
Domain, sec. 479.” 

Therefore, in its instruction to the jury, the court should 
not have told the jury to determine the value of the damage 
to the property because of its adaptability for any single 
purpose, but should have instructed it to determine the fair 
market value of the lands actually taken and the damages 
to the remainder thereof based on the decrease of its fair 
market value by reason of the taking of the easement and 
construction of the transmission line immediately before 
and after the taking and the construction thereof. 

Defendant further complains of the court permitting the 
plaintiffs’ witnesses to testify as to the sale of what is re- 
ferred to as the Wilmarth acreage of about 1.4 to 1.5 acres 
and also the Mullen tract of .6 acre. Foundation was laid 
as to time, location, and nature of the premises sold. Rush- 
art v. Department of Roads and Irrigation, 142 Neb. 301, 5 
N. W. 2d 884, states the rule: ‘‘ * * * where the value of real 
estate is in issue, evidence of particular sales of other land 
may not be introduced as independent proof of the question 
of value.’ However, Langdon v. Loup River Public Power 
District, supra, after quoting the above, states: ‘‘Without 
departing from the strict letter of this rule we think it re- 
quires qualifications. The rule as stated however does not 
and should not exclude testimony in chief as to the sale of 
other lands where proper and sufficient foundation has been 
laid to make such testimony of value.” Under our ruling 
that the plaintiffs could show the adaptability of their lands 
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for acreage tracts for country or suburban homes, we find 
this testimony properly admitted under the above holding 
of this court. 

The defendant further contends that the court erred in 
adding interest to the amount of the award. At the close 
of the evidence the defendant requested the court to in- 
struct the jury not to add interest to the amount of their 
verdict, but this request was denied. In view of our hold- 
ing herein it is not necessary to discuss the question of 
whether or not the verdict, under the instructions, included 
interest. However, there are two questions relating to in- 
terest that are necessary to be determined under the facts 
herein. 

First, what is the proper procedure in condemnation 
cases with regard to the question of interest? In Langdon 
v. Loup River Public Power District, supra, we held: “It is, 
however, the considered opinion of this court that, on a 
new trial of this case and in future condemnation litigation, 
evidence of the award of appraisers shall not be admissible 
as evidence to go to a jury. The proper and approved prac- 
tice shall be, for the purpose of preserving the right of the 
landowner to interest, for the court, after verdict, to com- 
pute and add the interest to the judgment in those cases 
where the verdict of the jury exceeds the award of the ap- 
. praisers.” In view of this holding, the proper procedure in 
a condemnation action, where an appeal is taken from the 
award and the case is tried to a jury in the district court, is 
for the court to reserve the question of interest for its de- 
termination and direct the jury not to include it in their 
verdict. See St. Lowis, El Reno & Western Ry. Co. v. Oliver, 
17 Okla. 589, 87 Pac. 4238. 

Second, whether the court erred in adding interest to the 
amount of the verdict, it being less than the appraisers’ 
award. The facts disclose that no deposit was ever made 
either in the county or district court of the amount of the 
appraisers’ award, although the record discloses the ease- 
ment has been taken. and the transmission line constructed 
since the date from which interest was allowed. Under the 
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provisions of section 74-307, Comp. St. 1929, under which 
this proceeding is being had, it provides: “If such corpora- 
tion shall, at any time before it enters upon said real estate, 
for the purpose of constructing its road, pay to the county 
judge for the use of the owner the sum so assessed and re- 
turned to him as aforesaid, it shall thereby be authorized 
to construct and maintain its said road over and across 
such premises: * * * .” Under this statute we have an- 
nounced the rule with reference to interest in case of ap- 
peal, beginning with Sioux City R. Co. v. Brown, 13 Neb. 
317, 14 N. W. 407, to Langdon v. Loup River Public Power 
District, supra, as follows: “If on appeal from an award of 
damage for land condemned and occupied for railroad pur- 
poses the damage be found to exceed that returned by the 
commissioners, the owner may have interest thereon from 
the time he was entitled to compensation.” However, in 
none of these cases is the question discussed with reference 
to a situation, such as here, where the condemnor has taken 
possession but no deposit made as by the statute required. 
Our Constitution, section 21, art. I, provides: ‘The proper- 
ty of no person shall be taken or damaged for public use 
without just compensation therefor.” To like effect is sec- 
tion 74-301, Comp. St. 1929. That generally the taking in- 
cludes interest is well settled. As stated in Orgel, on Valu- 
ation under Eminent Domain, 18, sec. 5, note 20: “This 
minimum includes the allowance of interest on the amount — 
of the award from the date of the taking to the date of the 
award of compensation”—and the numerous authorities 
therein cited. As stated in Central Nebraska Public Power 
and Irrigation District v. Fairchild, 126 Fed. 2d 302: “When 
it makes its payment into court the amount of such pay- 
ment constitutes a fund which must be deemed a substitute 
to the owners for the land of which they have been deprived 
and for their damage. See State ex rel. Katelman v. Fink, 
84 Neb. 185, 120 N. W. 938; Omaha Bridge & Terminal Ry. 
Co. v. Reed, 69 Neb. 514, 96 N. W. 276.” Under our Consti- 
tution and these statutes, any one taking the property of 
another under the power of eminent domain is generally re- 
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quired to pay interest upon the amount of compensation 
from the taking. When the condemnor, as here, fails to 
bring himself within the statute, under which we have held 
that on appeal from the award of the appraisers he is not 
liable for interest unless the amount of the award is in- 
creased, by depositing with the county judge the amount 
of the award for the use of the owner before going into 
possession and occupying the premises, he is not entitled to 
the benefit of the rule. He is subject to the general rule 
that the owner is entitled to interest on the amount of the 
compensation from the taking no matter whether the ver- 
dict of the jury is larger or smaller than the award of the 
appraisers and no requirement rests upon the owner to 
make demand for such deposit or to take any action requir- 
ing such deposit to be made to entitle him to interest there- 
on. 
The defendant further contends that the court failed to 
properly tax the costs. The court ordered that each party 
pay his own costs. The mandate of this court on the pre- 
vious consideration of this litigation ordered the costs of 
that appeal taxed to the plaintiffs. The statute, section 74- 
307, Comp. St. 1929, provides: “Such railroad company 
shall in all cases pay the costs of the first assessment: 
* * ® 1 And further that: “ * * * if on appeal the appel- 
lant shall not obtain a more favorable judgment and award 
than was given by said freeholders, then such appellant 
shall be adjudged to pay all the costs made on such appeal ; 
* * * Under this later provision of the statute in Bur- 
lington & M. R. R. Co. v. Spere, 24 Neb. 125, 38 N. W. 35, 
we held: “Under section 97, chapter 16 of the Compiled 
Statutes, as amended in 1883, where on appeal from an 
award of damages for property taken for right of way of a 
railway, and the verdict is less than the amount of the 
award, neither the railway company nor the land owner 
will be liable for all the costs of the appeal; but ordinarily 
such costs should be divided between the parties.” The or- 
der of the lower court was proper in so far as the costs in 
its court were concerned. But the costs of appeal in this 
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court in the former hearing were taxed to the plaintiffs as 
evidenced by the mandate issued. The directions of this 
mandate must be followed. Likewise, the costs of this ap- 
peal are taxed to the plaintiffs. 

The defendant further contends that there was error by 
the court in the refusing of the giving of certain instruc- 
tions. The purpose for which instructions are given is 
stated in Zabinski v. Novak, 211 Wis. 215, 248 N. W. 99: 
“The purpose of an instruction is to furnish-guidance to 
the jury in their deliberations, and to aid them in arriving 
at a proper verdict; and with this end in view, it should 
state clearly and concisely the issues of fact and the prin- 
ciples of law which are necessary to enable them to accom- 
plish the purpose desired.” 

The court refused defendant’s requested instruction No. 
2 which is a definition of fair market value. We find no 
other definition thereof contained in the instructions given 
and we think it should have been included in the instruc- 
tions. While we said in the previous opinion in this case 
that the failure to give this instruction was not error, we 
think, however, it should be included in the instructions in 
all condemnation cases. 

The court refused to give defendant’s requested instruc- 
tion No. 8. With this we find no fault. This is merely a pre- 
cautionary instruction and while it could have been proper- 
ly given, it was not error. to refuse it. 

Defendant objects to the giving of instruction No. 38 
which is the same as instruction No. 2 in the previous trial 
and there we held the giving of the instruction was not 
error. 

Defendant objects to instruction No. 6 which refers to 
the testimony of certain witnesses who testified as experts, 
which includes this statement: “ * * * and the conclusions 
of such persons are considered of great value * * *.” As 
stated in Horst v. Lewis, 71 Neb. 370, 103 N. W. 460: “Ex- 
pert evidence is permitted where the facts under investiga- 
tion are such that the witness is supposed, from his expe- 
rience, skill and study, to have peculiar knowledge upon the 
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subject of inquiry, which jurors generally do not possess.” 
However, “ * * * The weight to be given to such expert tes- 
timony is ordinarily a question for the jury. * * * Jurors 
are not bound by the testimony of experts; their evidence 
is to be weighed as that of all other witnesses.” McNaught 
v. New York Life Ins. Co., 143 Neb. 220, 12 N. W. 2d 108. 
While the balance of the instruction properly qualified the 
consideration thereof, we do not think the instruction should 
state that such testimony is of great value. 

The defendant complains of the fact that at its request, 
to which no objection was made by the plaintiffs, the court 
refused to let the jury view the premises and claims this is 
prejudicial error. We have often announced the rule as 
stated in Reams v. Clopine, 121 Neb. 86, 286 N. W. 158: 
“Whether the jury shall be permitted to view the locus in 
quo is a question addressed to the sound discretion of the 
court.” And as stated in Robison v. Troy Laundry, 105 
Neb. 267, 180 N. W. 48: “The granting or refusal of an or- 
der directing a view by the jury of the locality of the acci- 
dent rests within the sound discretion of the trial court, 
and the fact that one party consents to the request of the 
other that such view be directed will not control the discre- 
_ tion of the court in that regard.” Although it would seem 
desirable for the jury to view the premises under the facts 
of this case, however, the record fully discloses the nature 
of the premises, the surrounding community and all facts 
necessary for their determination of the issues and we find 
no abuse of discretion on the part of the trial court. 

The defendant complains because the court failed to in- 
struct as to special benefits. The rule as to special benefits 
is stated in Prudential Ins. Co. v. Central Nebraska Public 
Power and Irrigation District, 189 Neb. 114, 296 N. W. 
752: “‘In order that benefits may be set off against the 
* * * damage to that injured in making an improvement 
* * * they must be special or local or such as result directly 
and peculiarly to the particular tract of which a part is 
taken.’ 20 C. J. 822. See, also, 2 Farnam, Water and 
Water Rights, 1068; 4 Sutherland, Damages (4th ed.) 
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4106; 3 Sedgwick, Damages (9th ed.) 2299; City of Omaha 
v. Schaller, 26 Neb. 522, 42 N. W. 721.” The record dis- 
closes no evidence of any special benefits and therefore no 
instruction thereon was required nor should it have been 
given. 

The question of the qualification of witnesses to testify 
as to the value of the premises in question is raised by the 
rulings on objections to the testimony of certain witnesses. 
In Republican V. R. Co. v. Arnold, 18 Neb. 485, 14 N. W. 
478, we stated: “Where persons are shown to be familiar 
with the value of a particular piece of land, across which a 
railroad has been built, they may be permitted to testify as 
to the value of such tract immediately before the location of 
the road, and to the value thereof immediately afterwards.” 
And in Wahigren v. Loup River Public Power District, su- 
pra, we stated: “ * * * where persons are shown to be fam- 
iliar with the particular land in question, they may be per- 
mitted as witnesses to testify as to the value of the tract 
immediately before and immediately after the appropria- 
tion. Republican V. R. Co. v. Arnold, 18 Neb. 485, 14 N. 
W. 478; Blakeley v. Chicago, K. & N. R. Co., 25 Neb. 207, 40 
N. W. 956; Burlington & M. R. R. Co. v. White, 28 Neb. 
166, 44 N. W. 95; Chicago, R. I. & P. Ry. Co, v. Buel, 56 
Neb. 205, 76 N. W. 571.” And as stated in 20 Am. Jur. 754, 
sec. 897: “Ordinarily, property owners who have lived for 
some time in the vicinity and know the property are quali- 
fied to testify to its value.” Either lay or expert witnesses 
may be used if proper foundation is laid showing they have 
an acquaintance with the property and are informed as to 
the state of the market, the weight and credibility being for 
the jury. 

For the reasons herein given the judgment and verdict of 
the lower court are set aside and the case remanded to the 
lower court for a new trial in accordance herewith. 

. REVERSED. 
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GUARDIAN NATIONAL LIFE INSURANCE COMPANY, PLAINTIFF, 
v. LAURA EDDENS, APPELLEE: JAMES EDDENS, ADMIN- 
ISTRATOR, APPELLANT, 

13 N. W. 2d 418 


FILED MarRcH 3, 1944. No. 31680. 


1. Insurance. A person may in good faith and without fraud, collu- 
sion, or an intent to enter into a wagering contract, lawfully 
take out a policy of insurance on his own life and make the ben- 
efit payable to whomsoever he pleases, either himself or his es- 
tate or a third person regardless of whether or not the latter 
has an insurable interest; insured has an unlimited insurable 
interest in his own life which is sufficient to support the policy. 

Where there is a named beneficiary followed by the 

term “wife,” that term is held to be descriptive of the person 

and of assistance in determining the identity of the beneficiary. 


APPEAL from the district court for Douglas county: AR- 
THUR C. THOMSEN, JUDGE. Affirmed. 


Frank C. Yates, for appellant. 
John C. Barrett and Allen, Requartte & Wood, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


Simmons, C. J. 

This is an action to determine whether the named bene- 
ficiary in a life insurance policy or the administrator of the 
estate of the insured shall receive the benefits. The trial 
court held for the beneficiary. The administrator appeals. 
We affirm the judgment of the trial court. 

In 1932, Laura Richey, wife of Ben Richey, eee living 
with Alex Eddens and continued thereafter to live with him 
until Eddens’ death in 1942. She was known as his wife 
and went by the name of Laura Eddens. 

In February, 1934, Eddens applied for and was issued a 
life insurance policy on his own life with the beneficiary 
named “Laura Eddens” and the relationship “wife.” 

Eddens died in May, 1942. Both Laura Eddens and the 
administrator of the Eddens’ estate demanded the proceeds 
of the policy. The insurance company brought an action to 


340 NEBRASKA REPORTS [VoL. 144 
Guardian Nat. Life Ins. Co. v. Eddens 


determine the controversy and tendered the money into 
court. The defendants were ordered to interplead and pre- 
sent their claims. The money was paid into court. 

The administrator contends that there is no such person 
as Laura Eddens; that the insured did not have a wife; and 
that Laura Richey did not have an insurable interest in the 
life of Eddens. 

There is no question but that she, who, as Laura Eddens, 
claims the benefits of this policy, is and was in fact the wife 
of Richey, and that Eddens did not have a wife. There is 
also no question but that she is the party intended by the 
insured to receive the benefits of this policy. Section 44- 
102, Comp. St. 1929, defines insurable interest as used in 
the insurance code as follows: ‘‘ ‘Insurable interest’ in the 
matter of life and health insurance exists when the bene- 
ficiary, because of relationship, either pecuniary or from 
ties of blood or marriage, has reason to expect some benefit 
from the continuance of the life of the insured.” Having 
defined the term, it does not appear that the legislature 
thereafter used it in the insurance code. : 

The administrator’s theory is that Laura Eddens does 
not come within the statutory definition of one having an 
insurable interest as defined in the code, and, therefore, she 
cannot take. The administrator overlooks ‘the fact that 
Laura Eddens, or Richey, whichever he prefers, did not ap- 
ply for or take out the insurance on the deceased’s life. He 
took out that insurance on his own life, designated the ben- 
eficiary and paid the premiums. Under those circumstances 
the rule is: “‘A person may in good faith and without fraud, 
collusion, or an intent to enter into a wagering contract, 
lawfully take out a policy of insurance on his own life and 
make the benefit payable to whomsoever he pleases, either 
himself or his estate or a third person regardless of wheth- 
er or not the latter has an insurable interest; insured has 
an unlimited insurable interest in his own life which is suf- 
ficient to support the policy; * * * .” (Emphasis supplied.) 
37 C. J. 389. See, also, 29 Am. Jur. 312; 1 Couch, Insur- 
ance, 780; 1 Cooley, Briefs on Insurance (2d ed.) 336. 
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Section 44-804, Comp. St. 1929, clearly provides for the 
issuance of a life insurance policy upon the application of 
the person insured and no limitation is made as to bene-. 
ficiaries. The legislature, however, has limited the recip- 
ients of death benefits on certificates issued by fraternal so- 
cieties. Comp. St. 1929, sec. 44-1207. That limitation has 
no application here and is referred to only in so far as it 
demonstrates the legislature’s intent to limit the classes of 
beneficiaries only in fraternal society cases. 

It is further urged that the beneficiary, being designated 
as “wife,” and Laura Eddens not being the “wife,” she is, 
therefore, not the beneficiary. We see no merit in this con- 
tention. Laura Eddens is the named “beneficiary.” The 
term “wife” is used as descriptive of the “relationship. of 
beneficiary to assured” (from the application) and is of 
use in assisting in determining the identity of the named 
beneficiary. 37 C. J. 567; 29 Am. Jur. 965; 2 Couch, Insur- 
ance, 1264. The use of the description “wife” does not 
change the fact that whether she is called Laura Eddens or 
Laura Richey, she is the one, the same, and the only desig- 
nated beneficiary. 

It is urged that because Laura Eddens lived with the in- 
sured in a state of adultery she should be denied the insur- 
ance benefits which the insured provided for ‘her. This is 
a civil action. The law does not authorize the imposition 
of a penalty for the offense of adultery in this proceeding, 
nor does it fix the forfeiture of life insurance benefits as 
the penalty for that offense. This insurance money is pay- 
able by contract to Laura Eddens. To direct that it be paid 
to the administrator would be to violate the terms of the 
policy and the intent of the insured, and to award the mon- 
ey to one not designated by the insured to receive it. 

The judgment of the trial court is affirmed. The costs of 
this appeal are taxed to the defendant administrator. 

AFFIRMED. 
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LORENA BULMAN ET AL., APPELLANTS, V. LYMAN-RICHEY 
SAND & GRAVEL CORPORATION, APPELLEE. 
13 N. W. 2d 403 


Fitep MarcH 38, 1944. No. 31754. 


1. Workmen’s Compensation. In a compensation case brought by a 
widow, where no justifiable cause is shown for living apart, the 
statutory presumption of dependency is inapplicable, and proof 
must be made that in fact she was dependent. The duration of 
the separation, the sums contributed, the intention of the parties, 
and all of the other facts and circumstances are to be consid- 
ered in determining whether dependency existed. 

“The issue must be determined against the applicant 

where it appears that separation continued for a considerable 

period, and that during such time support was derived from 

other sources than the earnings of the deceased.” 28 R. C. L. 

777, sec. 70. 

Where the widow never recognized the husband’s obli- 

gation to support her, and never made any demand on him for 

support, or attempted in any way to enforce her rights, the tri- 
fling gifts he may have made did not come within the term “in 
any way contributing to her support.” 


oe 


APPEAL from the district court for Morrill county : CLAI- 
BOURNE G. PERRY, JUDGE. Affirmed. 


Morrow & Miller, for appellants. 
Neighbors & Danielson, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


PAINE, J. 

Action brought under workmen’s compensation act to re- 
cover for accidental death was dismissed on the ground 
that plaintiffs were not dependents at the time of the death. 
Plaintiffs appealed. 

John A. Bulman was in the employ of the Lyman-Richey 
Sand & Gravel Corporation, operating a pump on a boat 
near Bridgeport, Morrill county, pumping sand and gravel 
from a pit, or lake, in which the boat was floating. On the 
night of October 25, 1942, while walking from the boat to 
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the shore to get some lacing to repair a belt, he fell off the 
pipe line into the lake and drowned. The weather was un- 
seasonably and extremely cold on this particular night, be- 
ing near zero, and while one of the crew, who heard the 
splash when he fell in, threw a rope to him, he was not able 
to grab it, and his body was recovered about midnight. 
There is no question but that this fatal accident arose out of 
and in the course of the employment of the deceased with 
the defendant corporation. 

A petition was filed in the Nebraska workmen’s compen- 
sation court by the widow, Lorena Bulman, and their minor 
daughter, Thelma, and the cause was tried before Charles 
KB. Jackman, one of the judges of said court, who dismissed 
the plaintiffs’ petition on the ground that at the time of the 
accident the plaintiffs were not dependents of the deceased 
within the meaning of the Nebraska workmen’s compensa- 
tion law. The plaintiffs thereupon filed a waiver of rehear- 
ing before the full compensation court, and elected to ap- 
peal directly to the district court for Morrill county from 
said order of dismissal. 

In the petition filed it was alleged that deceased was re- 
ceiving in excess of $50 a week as wages from the defend- 
ant; that Lorena Bulman, plaintiff, was the wife of the de- 
ceased, and that Thelma Burton Bulman was a minor 
daughter of the deceased, and 17 years of age, and that de- 
ceased was living with his wife and minor children, who 
were wholly dependent upon him for support at the time of 
the accident. 

In the answer filed in the district court, the defendant 
denies each and every allegation contained in the petition, 
and specifically denies that the plaintiffs, or either of them, 
were dependents of the deceased within the meaning’of the 
Nebraska workmen’s compensation law. 

Section 48-122, Comp. St. 1929, provides that if death re- 
sults from injuries, and the deceased leaves one or more de- 
pendents wholly dependent upon his earnings for support 
at the time of the accident causing the injury, compensation 
shall be paid as therein set out. 
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Our Nebraska statute also provides: ‘The following per- 
sons shall be conclusively presumed to be wholly dependent 
for support upon a deceased employee: (a) A wife upon a 
husband with whom she is living at the time of his death; 
* * * (qd) * * * No compensation shall be payable under this 
section to a widow, unless she is living with her deceased 
husband at the time of his death: Provided, a wife or hus- 
band living in a state of abandonment for more than two 
years at the time of the injury, or subsequently, shall not be 
a beneficiary under this article. * * * (e) In all other cases, 
questions of dependency * * * shall be determined in ac- 
cordance with the fact, as the fact may be at the time of the 
injury; ***.” Comp. St. 1929, sec. 48-124. 

After trial in the district court, the court found general- 
ly against plaintiffs, and affirmed the finding and order of 
the workmen’s compensation court dismissing plaintiffs’ 
petition. 

The plaintiffs set out in their assignment of errors that 
the judgment is not supported by the evidence and is con- 
trary thereto, and also contrary to law. It is further al- 
leged that the rulings of the court upon several objections 
to admission of oral answers and exhibits were prejudicial. 

Under the law cited herein, if a wife is living with her 
husband at the time of his death it is conclusively presumed 
that she is wholly dependent upon him for support, and en- 
titled to the award provided by law. It therefore becomes 
a question of fact to be decided by the court, and we will 
therefore briefly present the matters as tried out in the dis- 
trict court. 

When trial began in the district court, counsel for plain- 
tiff submitted the contract of employment between the 
plaintiffs and the firm of Morrow & Miller, of Scottsbluff, 
and the court thereupon approved the same in writing, as 
required by section 48-108, Comp. St. 1929. 

The evidence discloses that the wife was notified of the 
death of her husband out at her home on the farm near Mc- 
Grew, Scotts Bluff county, the morning after his body was 
found, and immediately went to Bridgeport with her son 
Albert to arrange the funeral. 
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The plaintiff widow told Bern Coulter, the county attor- 
ney and ex officio coroner, upon arriving at Bridgeport that 
they had been separated for about seven years and, while 
he had not contributed anything to her support, they were 
not divorced. ; 

W. A. Canaday, the undertaker, testified: “She told me 

standing in the hotel lobby that she and her husband hadn’t 
been living together, but she would claim the body and 
wanted to give John a good, Christian burial.” He further 
testified that he took the plaintiff and her son out to the 
sand pit to get the car her husband left there, and they 
stayed out there quite a little while. She got some money 
that was taken off his body, and also his automobile, in 
which her son drove her back to Mr. Canaday’s home. He 
testified that she had met a Mr. Wiles, representing the de- 
fendant’s insurance carrier, out at the gravel pit, and he 
followed them to the funeral home to get from her a state- 
ment of all the facts. : 
. Mr. Canaday testified that he offered Mr. Wiles the use of 
his typewriter, but Mr. Wiles thanked him and said that he 
had his own portable typewriter with him, and that he at 
once started to write out the facts in the room in his home 
which he uses as an office; that Mrs. Bulman was not hys- 
terical at all, that she was very calm and collected, that she 
did not weep nor cry, and that she answered the questions 
and talked with Mr. Wiles in a perfectly rational way. 

Mrs. Ruth M. Canaday, wife of the undertaker, said she 
sat in the next room in her home, and that the door was 
open and she could hear Mr. Wiles and Mrs. Bulman talk- 
ing in the next room while he was writing down the state- 
ment, and she heard the conversation with Mr. Wiles, and 
gave one answer as follows: “I heard her make the state- 
ment that she and her husband had not lived together for 
about seven years and that she didn’t even know his where- 
abouts until she was notified of his death.” 


This exhibit No. 17, written out at that time, was intro- 
duced by the defense, and reads as follows: 
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“Bridgeport, Nebraska 
“October 26, 1942 

“Statement of Mrs. Lorena Bulman, wife of John Arthur 
Bulman. I am 52 years of age. John Arthur Bulman and 
I have four children, John Arthur, Jr., age 35, last known 
address, somewhere in Idaho, Albert James Bulman, age 23 
living with me, Thornton Burt Bulman, age 17, and Thel- 
ma Burton Bulman, age 17. These twins are also living 
with me. 

“My husband has been separated from me for about the 
past seven years. We have not been divorced but have lived 
separately for that time. Practically all of this seven years 
my husband has stayed away from home and has had a sep- 
arate residence. We just did not get along and we had sep- 
arate homes. , 

“During all of this time that we have been separated none 
of our children nor myself have received any support from 
my husband John Arthur Bolman. He has not sent us any 
money, he did not own anything and has not left us any- 
thing for our support, nor has he sent us any part of his 
salary or anything to care for us or any of the children. 

“T have bought a farm where we are now living, it is 
about two miles south and one mile west of McGrew, Ne- 
braska. All of the time my husband has been away from 
us, we have lived on the farm and managed to get enough 
to keep us. 

“We were married in 1906 at Alliance, Nebraska. Dur- 
ing all of the time that I have known my husband, he has 
never had any serious illnesses and seemed to be perfectly 
healthy. He did not have any physical defects according 
to my knowledge. He had some rheumatism in his legs but 
it was never serious and did not bother him much. 

“T have been taking care of the children for the past sev- 
en years and John Arthur Bulman has contributed nothing 
for their support during that time. 

“As far as I know there never was any heart trouble with 
my husband or anything that might have caused his death 
on October 25, 1942. As far as I know he was drowned 
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while working at the Lyman Richey Gravel Company near 
Bridgeport Nebraska. 
“T have read my statement and it is true and correct. 
“(Signed) Mrs. Lorena Bulman 
“(Signed) Albert Bulman 
witness” 

Upon a very lengthy cross-examination Mrs. Bulman de- 
nied that she had given any such statement as exhibit No. 
17, or signed any such statement. Nearly every clause in it 
was read to her, and while she denied making most of the 
allegations she did admit that some of them were true, but 
said she did not remember making or signing any state- 
ment, and she did not recall talking to Mr. Wiles that morn- 
ing at all. She finally admitted that it was her signature 
at the bottom of the statement, as well as that of her son. 

Albert Bulman signed a written consent, permitting the 
draft board to disclose what the plaintiff claimed in her ap- 
plication for his deferment. F. F. Hamilton, chairman of 
the draft board, read this statement which plaintiff had 
filed January 31, 1942, which had been sworn to before the 
county judge, and it read as follows: “We rent our farm 
near McGrew and my son, the registrant herein, manages 
it entirely. He not only looks after me and operates the 
farm but has been sending his younger brother and sister 
to school. The brother and sister are twins of the age of 
16. Under present conditions it is impossible for me to se- 
cure anyone else to look after us and we have no inceme 
excepting that on which to farm, consisting of 320 acres. 
My husband has been gone since 1935.” 

Exhibits Nos. 18 and 19 were applications of Mrs. Bul- 
man, the plaintiff, to rent a farm from the Northwestern 
National Life Insurance Company of Minneapolis, one lease 
being for the year 1942, and in these applications it is rep- 
resented that she is a “widow,” and shows that she has bor- 
rowed $1,000 in one and $1,500 in the other from the F. S. 
A. for her live stock, consisting of cows, horses, sheep and 
hogs. 

In the plaintiff’s testimony she produced four money or- 
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der receipts, found among the deceased’s papers, showing 
$20 sent to Albert from Lisco, Nebraska, September 7, 
1935, $12 sent Albert July 16, 19385, $24 sent Mrs. J. A. 
Bulman from Lisco October 11, 1985, and $138 sent Albert 
from Lisco August 7, 1935. She also testified that after her 
husband got his car he came home more frequently, and 
left with the family small sums of money, and also occa- 
sionally brought groceries or wearing apparel; that he 
came home in July, 1935, and usually stayed over night, 
and in 1939 he was home a week. They occupied the same 
room, and some letters which passed between them were 
also received in evidence. This testimony was corroborated 
by the daughter, Thelma. Thornton, the son, said when 
the father came home he “always embraced my mother and 
kissed her, my mother and sister, always shook hands with 
my brother and I.” 

The plaintiff’s contention is that this evidence indicates 
that the husband and wife were living together within the 
law at the time of the death, and that under the Nebraska 
statute it is therefore conclusively presumed that she is 
wholly dependent upon him for support. 

The defendant quotes in its brief from the case of North- 
western Iron Co. v. Industrial Commission, 154 Wis. 97, 
142 N. W. 271, Ann. Cas. 1915B, 877, L. R. A. 1916A, 366, 
to the effect that “The question does not turn on time or 
distance, but upon the nature and character of the absence 
' and the intention of the parties respecting it. Intent is an 
important element in determining the nature of absence.” 
In this case an award was made to the wife, who did not 
accompany her husband when he moved from Austria- 
Hungary to the United States some three years before, on 
the ground that he had sent money for the support of his 
wife and child, having sent her $21 just 17 days before his 
accidental death, following his declared intention of send- 
ing her money every three months. 

In the case of Smith v. Scheidegger Bros., 170 Wis. 162, 
174 N. W. 462, a wife had nine children, five or six of them 
being feeble-minded, by her first marriage, and married the 
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deceased in May, 1912. In April, 1916, he left the farm be- 
cause he did not like the children, and would not take care 
of them. He came back occasionally, but worked in a log- 
ging camp, where he was taken sick, and his wife visited 
him in the hospital a week before his death on January 20, 
1918. Until this visit to the hospital, she had not seen her 
husband since November, 1916. These facts denoted an ac- 
tual separation in the nature of an estrangement, and while 
the wife claims that just before his death they made plans 
to live together in the spring, the judgment denying an 
award was affirmed. 

“Under the Workmen’s Compensation Act * * * provid- 
ing that a wife shall be conclusively presumed to be wholly 
dependent for support upon her husband with whom she 
lives at the time of his death, where a wife of her own vo- 
lition left her husband to resume her old occupation of 
school teacher in another state, because of friction, as she 
testified, a ‘lot of little things came up,’ and she thought 
that her ‘going away would bring us together,’ she always 
having in mind the intention to return, and returning, in 
fact, upon notification by her husband’s employer that he 
had been severely burned, staying with the husband in the 
hospital some hours before his death, such wife was not a 
‘dependent’ of her deceased husband within the act, since 
she had severed the marital relation for an indefinite period 
with only the mere expectation in view that at some in- 
definite time in the future it would be resumed.” Finn v. 
Detroit, Mt. C. & M. City Ry., 155 N. W. 721 (190 Mich. 
112). 

Among the tests for the determination of the questions 
involved in such a case is the following: Were they living 
together? This is a question of fact, not of law. This con- 
templates that there had been no break of any serious na- 
ture in the marriage relations, although there may be a 
physical separation, and they may for some time have lived 
in different towns. If a wife is living apart from her hus- 
band for a sufficient and justifiable cause, she may be en- 
titled to compensation if she was dependent upon him. 
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However, on the other hand, if the parties have been es- 
tranged and living apart for some years, and found it un- 
happy to live together, and were without any plans for 
again renewing their living together, this is an important 
consideration. Where the separation is merely for the mu- 
tual convenience of the parties, and the wife is dependent, 
and the obligation to support her is either recognized or | 
performed, the mere fact that the husband, for any reason, 
fails to perform that duty for a short time, does not deprive 
the wife of her status as a dependent. 

The court must always carefully consider the question 
whether the deceased husband contributed regularly to his 
wife’s support, and whether they have kept in touch with 
each other by occasional visits or correspondence more or 
less regular. 

“Where no justifiable cause is shown for living apart, 
the statutory presumption of dependency is inapplicable, 
and proof must be made that in fact the husband or wife 
was dependent. The duration of the separation, the sums 
contributed, the intention of the parties, and all of the oth- 
er facts and circumstances are to be considered in determin- 
ing whether dependency existed. The issue must be deter- 
mined against the applicant where it appears that separa- 
tion continued for a considerable period, and that during 
such time support was derived from other sources than the 
earnings of the deceased.” 28 R. C. L. 777, sec. 70. 

In the case at bar, the judge must have given great 
weight to the statements made by the plaintiff widow in ex- 
hibit No. 17, which statements were definite and positive 
that she had separated from the deceased, was not living 
with him as man and wife, and that she supported her fam- 
ily by her own unaided efforts. In exhibits Nos. 18 and 19 
she had gone to the extent of holding herself out as a widow, 
perhaps for the greater ease in securing a lease for the farm 
she desired to rent and later to purchase. Her testimony 
after she realized that a possible compensation award might 
come to her because of his death is entirely different from 
these earlier statements of hers, and this later testimony 
was not convincing to the trial court, or to this court. 
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The plaintiff in the case at bar was a woman of great en- 
ergy and unusual ability, and was perfectly able to bring up 
her children and support the entire family, and she de- 
served great credit for her fine record in this regard. How- 
ever, she never recognized the husband’s obligation to sup- 
port her, and never made any demand on him for support, 
nor attempted in any way to enforce her rights, and the 
trifling gifts he may have made did not come within the 
term “in any way contributing to her support.” 

The deceased husband had been more or less regularly 
employed, and earning fair wages, and was rooming at a 
hotel and boarding at eating houses, keeping a car for his 
own pleasure, and contributing very little, if anything, to 
the support of his wife and children, and the wife has been 
able to support herself and children during the past seven 
years, without any assistance from him, she is not a de- 
pendent upon him in fact or in law, and neither is the minor 
daughter, who is also a plaintiff. 

The judgment of the trial court is therefore affirmed. 

AFFIRMED. 


HAZEL DEVORE, APPELLANT, V. BOARD OF EQUALIZATION 
ET AL., APPELLEES, 
13 N. W. 2d 451 


FILED Marcu 8, 1944. No. 31728. 


1. Evidence. A witness is qualified to testify to the market value 
of land, if he has had an opportunity to form a correct opinion 
as to its value. He need not have bought or sold land in the 
vicinity. 

Witnesses familiar with the rental value or the value 
of the use of real estate are qualified to testify to market value 
for assessment purposes. 

3. Appeal and Error: EVIDENCE. The competency of a witness to 
testify as an expert rests largely in the sound discretion of the 
trial court, whose rulings will not be reversed unless clearly er- 
roneous. 

4, — 


WITNESSES. The extent, course and scope of cross-ex- 
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amination rest in the discretion of the trial court, and its ruling 

thereon will not be reviewed unless there has been an abuse of 

such discretion. 

Under section 20-853, Comp. St. 1929, a violation of 
the strict rule of cross-examination will not be considered ground 
for reversal unless it clearly results in prejudice to the sub- 
stantial rights of the party complaining. 

6. Taxation. Section 77-1702, Comp. St. 1929, authorizes the board 
of equalization: to correct evident errors of assessment or appar- 
ent gross injustice in overvaluation or undervaluation of real 
property at any of its annual meetings, whether such error be 
due to some act of the assessor or to that of the board itself; 
provides for the meetings of the board each second year, to 
equalize values of real property of the county. A decree of the 
court fixing the value of real estate on a previous assessment 
made is not competent evidence in a further suit affecting the 
assessment values of property. 

It is discretionary on the part of the trial judge to 

view property for assessment purposes, and, where objection is 

made to a request of such nature, the objecting party subse- 
quently is not in a position to complain because the record fails 
to disclose that the trial judge did or did not view the property. 


APPEAL from the district court for Washington county: 
FRANCIS M. DINEEN, JUDGE. Affirmed. 


W. A. Ehlers, for appellant. 
Walter G. Huber, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

This is an appeal from the district court for Washington 
county from an order fixing the assessment valuation of 
plaintiff's properties, praying for cancellation of the valua- 
tions fixed thereon for the year 1942, and that the district 
court determine and fix the fair and reasonable assessment 
valuations on such real estate. 

On June 11, 1942, the plaintiff filed her complaint with 
the board of equalization of Washington county, Nebraska ; 
in July, 1942, a hearing was had before the board. On Au- 
gust 10, 1942,-plaintiff’s claim for correction of assessment 
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for the year 1942 was denied. The complaint included lots | 
138, 14, 15 and 16, in block 1, village of Kennard. The lots 
were assessed at $50 each, a total of $200. The value of the 
improvements, consisting of a story and a half frame build- 
ing, modern, about 20 years old, was fixed at $2,150, mak- 
ing a total assessment of $2,350. No objection was made to 
the assessment on the lots. Plaintiff asked that the assess- 
ment on the improvements be changed to $750, making a 
total assessment of $950. 

Complaint was made with reference to lots 7, 8 and 9, in 
block 9, First Addition to the village of Kennard. The lots 
were assessed at $150, to which there was no objection. 
The improvements thereon were assessed at $450, making 
a total of $600. Plaintiff placed the value of the improve- 
ments at $150; a total valuation of $300. The improve- 
ments consisted of a one-story, reconstructed dwelling, 
with electric lights and an outside water hydrant. Com- 
plaint was made with reference to lot C in J. C. Neal’s sub- 
division in the village of Kennard. The lot was assessed at 
$50, the improvements thereon at $1,100, a total of $1,150. 
No objection was made to the lot assessment. The value 
for assessment purposes claimed by plaintiff for the im- 
provements was $400, a total of $450. This property was 
an old reconstructed frame dwelling on the lot, with five 
adjoining lots. Complaint is made with reference to lots 
E, F, G, H and I, in J. C. Neal’s subdivision in the village 
of Kennard, assessed at $250. Plaintiff claimed the value 
for assessment purposes to be $150. 

For convenience the properties above described will be 
referred to as Nos. 1, 2, 3 and 4, respectively. 

The trial court assessed property No. 1, with lots and im- 
provements, at $1,500; property No. 2, consisting of three 
lots at $150, and the value of the improvements at $300, or 
a total of $450; property No. 3, the lot at $50 and the im- 
provements at $800, total $850, and property No. 4, consist- 
ing of five lots, at $40 each or a total of $200. From this de- 
cree the plaintiff appeals. 

The plaintiff predicates error in that a request was made 
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by defendant’s counsel to have the trial judge view the 
premises, to which plaintiff’s counsel objected, on the 
ground that there was no showing that the court would be 
better informed as to property values in a small town, out- 
side his own town; that the witnesses who have testified 
and will testify will give all the needed testimony, and that 
it is an unfair element being injected into the trial. There 
is nothing in the record to show that the trial judge ever 
viewed the premises. Plaintiff’s contention is without merit. 
Obviously, the court abided by the objection made by her 
counsel, and she is in no position to predicate error on the 
court’s not viewing the premises. It would be discretion- 
ary on the court’s part, in any event. 

Plaintiff further predicates error in that the court failed 
to admit in evidence the decree of the district court in 1941, 
fixing the assessed values of the separate pieces of proper- 
ty, of which complaint was made. The defendant’s counsel 
objected, for the reason that it was immaterial, so far as 
fixing the value of the property in question for 1942. This 
objection was sustained. 

Section 77-1601, Comp. St. Supp. 1941, provides in part: 
“All real property in this state subject to taxation shall be 
assessed on the first day of April, 1933 and 1934 and every 
second year thereafter, which assessment shall be used as a 
basis of valuation for taxation until the next regular assess- 
ment.” 

In Swanson v. Board of Equalization, 142 Neb. 506, 6 N. 
W. 2d 777, this court held: ‘Section 77-1702, Comp. St. 
1929, authorizes the board of equalization to correct evident 
errors of assessment or apparent gross injustice in over- 
valuation or undervaluation of real property, at any of its 
annual meetings, whether such errors or injustice be due 
to some act of the assessor or to that of the board itself. 
The act is remedial and intended to reach cases where, be- 
cause of evident errors of assessment, or because of over- 
valuation or undervaluation, a taxpayer would pay more or 
less than his just share of taxes.” Section 77-1702, supra, 
provides that the county board of equalization shall at its 
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meeting in 1912 and every second year thereafter “equalize 
the valuation of real property of the county by raising the 
valuation of such tracts and lots as are assessed too low, 
and lowering the valuation of such tracts and lots as are 
assessed too high.” 

From the foregoing statutes, it appears that the legisla- 
ture provided that the valuation for property for assess- 
ment purposes for each year could be different, according 
to the circumstances arising within the purview of the stat- 
utes concerned. 1942 was a regular year for assessment 
under the Nebraska statutes; presumably, the 1941 assess- 
ment was based on the 1940 valuation. Plaintiff’s conten- 
tion is without merit. 

A witness testifying for the plaintiff, a dealer in real es- 
tate, had listed the properties, heretofore described. He 
stated that he was unable to obtain buyers for any of them; 
that property No. 1 was listed at $1,200, and he was unable 
to sell it for $1,000; that the property consisted of an eight 
or nine-room house in fair condition, in need of a new roof, 
with fair guttering, a part of the stucco off and in bad con- 
dition ; that there was a cess pool connecting with the prop- 
erty. The witness described property No. 2 as a small 
house in poor condition and empty, and property No. 3 asa 
two-story house in poor condition. He could not obtain a 
buyer for this property at $400 or $500; he had not sold 
property in Washington county. As finally summed up, his 
testimony on value fixed the No. 1 property at $1,000; No. 2 
at $275; No. 3 at $500, and No. 4 at $100 to $250. 

The renter of property No. 1, who testified for plaintiff, 
paid $15 a month and subleased a part of the premises. It 
had been offered to him for $800, but it was too large for 
his small family and not in good repair. He placed the 
value of this property at $800; the value of property No. 2 
at $275; of No. 3 at $500, and No. 4 from $100 to $150. 
Plaintiff’s attorney testified to the value of property No. 1, 
placing it at $800; of property No. 2 at $275, of No. 38 at 
$500, and No. 4 from $100 to $150. 

For the defendant, the secretary and treasurer of a co- 
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operative credit association, an insurance man, with his 
place of business in the village for eight years past, testified 
he had knowledge of the rental values of residential] prop- 
erties and was acquainted with property No. 1; that the 
fair rental value thereof was $20 a month. He estimated 
the tax rate at $50 a year, the insurance rate with his com- 
pany at 50 cents a hundred. He testified that the demand 
for such property was limited; he fixed its value at $1,500. 
Property No. 2 he designated as a good little home, with 
two out-buildings, an old barn and a shack. Based on a six- 
dollar rental a month, he fixed the value at $480; property 
No. 3 at a rental value of $9 a month. He stated the house 
on that property was in good condition and he placed the 
value at $850; the No. 4 property he valued at $200. He 
did not own property in the village, but his wife owned a 
piece of property and consulted with him about it. 

Another witness for defendant, a resident of the village 
for 20 years, identified a photograph of the house on prop- 
erty No. 1 and placed its value at $2,000; of property No. 2 
at $400; No. 3 at $900, and the vacant lots at $250. He tes- 
tified that he placed a value of $2,000 on property No. 1 for 
the reason that it would be worth such an amount for sal- 
vage, and to build an ordinary house on the lots and utilize 
the material in the building to advantage; that it could be 
wrecked for $200 or $300; that the building was in fair con- 
dition; the stucco was off the house in places, and the cor- 
nice was down. He testified that property No. 2 was an old 
house, in a run-down condition. He was unable to fix rental 
value from his own personal knowledge, but was acquainted 
with the No. 1 property, lived close to it, and had seen it 
quite often. 

The former owner of the No. 1 property testified that the 
house had an A-1 foundation, a full basement, stone pillars 
built up from the basement; the lower floor finished with 
oak, a beamed ceiling and built-in kitchen cupboards, and 
was modern throughout; that one room was 14 or 15 by 32 
feet; another 16 by 14 feet, one room 14 by 14, and another 
10 by 12, making four rooms on the lower floor, and four 
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rooms on the upper floor, with a bathroom; that there was 
a two-car garage with cement floor and double doors; that 
he built the house and had lived in it from 1918 until two 
years previous to the trial; that it was built when material 
was cheap at a cost of $7,000 or more; that when he left 
the house it was in good condition; that he lost it through 
tax-sale foreclosure; that it had not been kept up since he 
moved out, and the witness valued this house at between 
$2,500 and $3,000, together with the lots. He fixed the val- 
uation of property No. 2 at $500 to $600; property No. 3 at 
$1,500, and the vacant lots at $500. He testified that there 
were two places on the big house on property No. 1 where 
the stucco was bad, consisting of a crack in the northwest 
corner and for a distance of two or three feet in the south- 
east corner. He based his present valuation upon the de- 
preciation which he considered large. He testified that the 
lumber in the house on property No. 2 was worth $500 or 
$600 as salvage, and on property No. 3 the house was very 
well kept up on the outside and well painted; that it was 
“just a common-built house,” and was worth $1,500 in his 
opinion. The size of the village is about 300 population. 

A brother-in-law of the owner, a banker from Arlington, 
Nebraska, negotiated with plaintiff’s counsel for purchase 
of the No. 1 property, or for an exchange of properties with 
him. He testified he was acquainted in Washington county 
and had lived there; that plaintiff’s counsel, in a letter, 
placed the value of the No. 1 property at $1,250, stating 
that his client had $1,000 in it. They arrived at no basis 
for an exchange of properties. 

A lumberman and coal dealer in the village testified that 
he had lived there all but seven of his 61 years; that he 
owned five rental properties, which he had owned for four 
or five years or longer, and was acquainted with the No. 1 
property; that it was in reasonably good condition, needed 
some repair, had a rental value of $20 to $25 a month and a 
value of $3,000 to $3,500. He was familiar with property 
No. 2, stated that it had no rental value but was worth $250 
to $300 for salvage; that he had made repairs at property 
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No. 3 by putting a roof on the house at a cost of $120, and 
that it had a rental value of $10 a month and a total valua- 
tion of $1,250. He valued property No. 4 at $200 to $250. 

The plaintiff contends that the evidence offered by the 
defendant, as briefly outlined above, was incompetent for 
the purpose of fixing valuation for assessment purposes. 

In Beebe & Runyan Furniture Co. v. Board of Equaliza- 
tion, 189 Neb. 158, 296 N. W. 764, this court said: “The test 
as to the qualifications of a witness to testify as to the mar- 
ket value of land, as disclosed by a multitude of cases, is 
that a witness is qualified to testify to such value if he has 
had an opportunity to form a correct opinion as to its value. 
It is not essential that the witness should have bought or 
sold land in the vicinity. See Jones, Evidence (2d ed.) 485, 
sec. 387.” See, also, Langdon v. Loup River Public Power 
District, 142 Neb. 859, 8 N. W. 2d 201; Langdon v. Loup 
River Public Power District, ante, p. 325, 13 N. W. 2d 168. 

“Whether the witness is properly qualified is a question 
addressed primarily to the sound discretion of the trial 
judge, and his action will not be reviewed in the absence of 
a showing that he has abused that discretion. There is no 
question that professional appraisers and dealers engaged 
in the business of buying and selling similar property are 
competent to testify as to value, but it is not necessary that 
a witness have the status of a professional appraiser or 
dealer in the class of property in question. Others who are 
familiar with the property in question and know the prices 
paid for like property are also competent to testify as to 
value. One who has bought and sold similar property or 
who knows the prices paid therefor, even though that knowl- 
edge is based on secondary evidence, is competent to give 
an opinion as to the value of the property in question, pro- 
vided, of course, he is familiar with that property. The 
fact that the extent of dealing in the particular kind of 
property has been limited does not affect the admissibility 
of the opinion, but merely its weight.” 20 Am. Jur. 748, 
sec. 891. 

“It is well established that the value of the use, or the 
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rental value of property, may be proved by the opinion evi- 
dence of witnesses acquainted with the property and by the 
facts bearing upon its use. The question before the court 
usually has been the qualification of the witness to give the 
opinion. Thus, the courts have in many cases permitted 
witnesses who are acquainted with the property or familiar 
with the rental value of property of the kind in question to_ 
give opinion evidence as to the value of the use of chattels. 
The propriety of opinion evidence by qualified witnesses 
upon the question of the rental value or the value of the use 
of real property is affirmed in many cases.” 20 Am. Jur. 
755, sec. 899. 

It is difficult to lay down an exact yardstick, fixing values 
of properties in villages with a degree of exactness. Real 
estate values generally through a period of years, due to 
many contingencies, fluctuate in accordance with the times 
and the progress of the community. 

Defendant’s witnesses consisted of the former owner of 
property No. 1; another witness acquainted with rental 
values of properties in the village, and, in addition, a prop- 
erty owner who had five rental properties which he com- 
pared with the properties involved. The knowledge which 
these witnesses possessed of the value of real estate in the 
village and their acquaintance with the properties, cost, 
condition and rental value, were sufficient, in our opinion, 
to qualify them to testify as to the value of such properties 
.for assessment purposes. 

In Aurora Hotel v. Board of Equalization, 140 Neb. 511, 
300 N. W. 419, this court said: “As a general rule of law, 
the competency of a witness to testify as an expert rests 
largely in the sound discretion of the trial court whose rul- 
ings will not be reversed unless clearly erroneous.” Citing 
Schmuck v. Hill, 2 Neb. (Unof.) 79, 96 N. W. 158; Jensen v. 
Palatine Ins. Co., 81 Neb. 523, 116 N. W. 286; Beebe & Run- 
yan Furniture Co. v. Board of Equalization, supra. 

In Chicago, B. & Q. R. Co. v. Shafer, 49 Neb. 25, 68 N. W. 
342, in the opinion at page 31 it was said: “It is sufficient 
that resident owners of land in a farming neighborhood 
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have generally been held competent witnesses to the value 
of rea] estate in such community. In a leading case upon 
the subject, Robertson v. Knapp, 35 N. Y. 91, the witnesses, 
all of whom were residents of the immediate neighborhood, 
some being engaged in farming and others retired-farmers, 
were held competent without further showing. In the opin- 
ion it is said: ‘There are no certain data which, if given, 
will fix the value of land. The same data will produce wide- 
ly different results as to the value, depending, perhaps, on 
location and the use to which it can be applied, or upon the 
demand. The value of land in the vicinity is usually under- 
stood by all of the residents of a farming neighborhood, 
without respect to occupation.’ The opinion of such a wit- 
ness may not be the best or most satisfactory evidence at- 
tainable, and yet it is difficult to conceive of persons better 
qualified to testify upon the subject of the value of farming 
lands than resident owners of like property in the particu- 
lar locality. It is, to say the least, competent evidence, its 
weight or probative force to be determined by the jury and 
depending upon the facts of the particular case.” Likewise, 
the testimony of residents of a small village, acquainted 
with values of real estate, income therefrom and the condi- 
tion of the improvements, as heretofore set out in the in- 
stant case, constitutes competent evidence, its weight and 
_ probative force in this instance to be determined by the 
court. 

Plaintiff contends that the court erred in failing to per- 
mit counsel to pursue the cross-examination with reference 
to the witness Brock. It is true that the court limited this 
cross-examination to property No. 1. Plaintiff’s counsel 
asked that he be permitted to examine the witness as to the 
other properties, and the court said: “That is enough.” 

In Aurora Hotel v. Board of Equalization, supra, we said: 
“The extent, course and scope of cross-examination rests 
within the discretion of the trial court, and it will not be 
reviewed unless there has been an abuse of such discretion. 
Peterson v. State, 68 Neb. 251, 88 N. W. 549. Also, under 
section 20-853, Comp. St. 1929, a violation of the strict rule 
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of cross-examination will not be considered ground for re- 
versal unless it clearly results in prejudice to the substan- 
tial rights of the party complaining.” Citing Brooks v. 
Thayer County, 126 Neb. 610, 254 N. W. 413; Manley State 
Bank v. Spangler, 1380 Neb. 196, 264 N. W. 459. 

While there is no apparent reason why this cross-examin- 
ation should have been limited, in view of all the evidence 
and the circumstances, we conclude that it was not an abuse 
of discretion on the part of the trial court, and its failure to 
permit further cross-examination of this witness did not 
prejudice the substantial rights of the plaintiff. 

The plaintiff had no objection to the assessed valuation of 
the lots at $50 each, with the exception of property No. 4, 
but objected to the assessment of the improvements there- 
on. It is observed that the trial court determined the value 
of the real estate for assessment purposes at a much lower 
figure than the assessor’s value by reducing the assessment 
value more than $1,200. 

The decree of the trial court is affirmed. | 

AFFIRMED. ' 


RAY CANTRELL AND MARION CANTRELL, A COPARTNERSHIP 
DOING BUSINESS UNDER THE STYLE AND NAME OF RAY 
CANTRELL AND SON, APPELLANTS, V. CLARIS A. 
OWEN, APPELLEE. 

13 N. W. 2d 408 


FILED Marcu 3, 1944. No. 31705. 


1, Fraud. A party relying on allegations of false representations 
as ground for recovery is required to sustain the burden of 
proving that the representations were false and so known to be, 
or that they were made without knowledge but as a positive 
statement of known fact, that they were believed to be true, that 
they were relied and acted upon, and that the party believing 
and relying thereon was thereby injured and damaged. 

2. Trial. In an action at law where minds may reasonably draw 
different conclusions from the evidence the question to be decid- 
ed is for the jury. 
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Error cannot be predicated on the refusal of the court 
to instruct on matters contained in the pleadings not supported 
by evidence. 


APPEAL from the district court for Custer county: EL- 
DRIDGE G. REED, JUDGE. Affirmed. 


R. E. Harris and Edward E. Carr, for appellants. 


Johnson & Johnson and Rosewater, Mecham, Shackelford 
& Stoehr, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is an action by plaintiffs and appellants against 
Claris A. Owen, defendant and appellee, originally institut- 
ed in the district court for Custer county, Nebraska, to re- 
cover damages for claimed false and fraudulent representa- 
tions made by the defendant prior to and as the inducement 
to the sale of 60 cows by defendant to plaintiffs which sale 
was consummated on the 24th day of February, 1940. The 
cause was tried to a jury. The verdict was in favor of de- 
fendant. Following the ruling on the motion for new trial 
duly filed, plaintiffs have appealed. 

In substance and to the extent necessary to refer to it 
here the petition sets forth that plaintiffs were engaged in 
the business of cattle breeding and raising, and desiring to 
increase the size of their herd called upon defendant who 
had breeding cows for sale and informed him of their de- 
sires and informed him that they wanted to purchase some 
clean cows which were free from disease; that the defend- 
ant falsely, knowingly and fraudulently represented that he 
had 60 cows for sale which were free from disease ; that re- 
lying upon the representations of defendant plaintiffs pur- 
chased the said 60 cows for the sum of $8,800 and caused 
them to be removed to their ranch where they were mingled 
with other cattle belonging to plaintiffs; that about two 
weeks after the purchase of the cows it was ascertained by 
plaintiffs that the cows purchased were infected with Bang’s 
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disease which was known to defendant at the time the sale 
was made. As results plaintiffs claim 24 calves were lost, 
a number of cows had to be sold for slaughter, three bulls 
had to be sold for slaughter, they were unable to receive. 
cattle from others for pasture, that extra expense was en- 
tailed and extra work was required in caring for the prem- 
ises and veterinary services became necessary in the care of © 
the cattle at considerable expense to plaintiffs, for all of 
which, damages were claimed. There are other allegations 
in the petition but their purport and effect will be discussed 
later on in this opinion. 

In the answer the defendant denied generally the allega- 
tions of the petition, denied that he made the false and 
fraudulent representations charged to him and denied that 
he had any knowledge that the cows sold were infected with 
Bang’s disease. 

On the issues thus presented the burden devolved upon 
plaintiffs to sustain by a preponderance of the evidence the 
essential elements of their cause of action: Having alleged 
false representations, before becoming entitled to a recov- 
ery they were required to prove the representations; that 
they were false and so known to be, or else were made with- 
out knowledge but as a positive statement of known fact; 
that the plaintiffs believed the representations to be true; 
that they relied and acted upon them, and were thereby in- 
jured and damaged. Scovel v. Isham, 113 Neb. 238, 202 N. 
W. 869; Platie Valley Bank v. Lemke, 141 Neb. 218, 3 N. W. 
2d 396; Ralston Purina Co. v. Cox, 141 Neb. 432, 3 N. W. 2d 
748, 

The evidence on the question of whether defendant made 
the false representations charged to him was in substantial 
conflict, therefore that issue was one for the jury. In an 
action at law where minds may reasonably draw different 
conclusions from the evidence the question to be decided is 
for the jury. Craig v. Chicago, St. P., M. & O. R. Co., 97 
Neb. 426, 150 N. W. 374; Hickey v. Omaha & C. B. Street 
Ry. Co., 140 Neb. 665, 1 N. W. 2d 304; Fulcher v. Ike, 142 
Neb. 418, 6 N. W. 2d 610. 
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On this issue the finding was in favor of the defendant, 
and for this court to vacate or set it aside would be an in- 
vasion of the province of the jury. 

Other assignments of error deal with the refusal to give 
instructions tendered by plaintiffs and the giving of instruc- 
tions by the court on its own motion. 

In instruction No. 9 the plaintiffs requested that the jury 
be instructed, among other things, that if the defendant sus- 
pected that the cattle sold were infected with Bang’s dis- 
ease there was an implied warranty that they were free 
from the disease. In support of this proposition Brown 
v, Blackwood, 108 Neb. 288, 187 N. W. 911, is cited. The 
case fails to sustain the contention in this respect. In this 
connection it holds only that the seller of cattle for breeding 
purposes who knows that they are infected with a disease 
which is not discoverable by inspection and keeps silent is 
guilty of fraud and that under such circumstances the rule 
of caveat emptor does not apply. 

The legislature of the state of Nebraska has enacted cer- 
tain laws pertaining to Bang’s disease in cattle the evident 
purposes of which are to eliminate the disease and to pro- 
mote the production of healthy cattle in the state. By these 
laws regulations and restrictions are imposed upon the dis- 
position and transportation of infected animals, and facil- 
ities calculated to aid in the eradication of the disease are 
provided for those desiring to avail themselves of such facil- 
ities in the eradication of the disease in their own herds. 
In their petition plaintiffs have alleged violations of certain 
of these regulations and restrictions by defendant and also 
of the rules imposed on him by the agreement whereby he 
was enabled to take advantage of these facilities, and have 
sought to predicate, in part, their action on violations there- 
of. 

Assignments Nos. 3, 4 and 5 deal with failure to instruct 
with reference to this phase of the petition and proof, and 
No. 12 with failure to instruct properly in relation thereto. 
The regulations and rules in the light of the attitude taken 
need not be set forth, since the gist of the action is false 
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and fraudulent representation. Proof of violations of these 
regulations or rules would not sustain in any wise the is- 
sues made by the pleadings. It was not error to fail to in- 
struct in relation thereto. The evidence in this connection 
was properly admissible, not however to prove violations 
as grounds of action, but because the jury had the right to 
consider it circumstantially in determining whether or not 
the defendant knew that the cattle sold were infected with 
Bang’s disease which was an element of plaintiffs’ cause of 
action. This disposes of assignments Nos. 3, 4 and 5. 

Assignment No. 12 refers to instruction No. 16 given by 
the court. The instruction is merely definitive of the obli- 
gation which defendant assumed under the statute designed 
for the control and eradication of Bang’s disease. It was 
unnecessary but we fail to see in it any prejudice. 

Assignments Nos. 7, 8 and 9 are directed to the refusal of 
the court.to give instructions Nos. 12, 14 and 15 tendered by 
plaintiffs. They are all requests for instruction on the bur- 
den devolving upon the defendant with regard to the affirm- 
ative allegations contained in the answer. The defendant 
charged in his answer that if the cattle purchased by plain- 
tiffs had abortions such abortions were caused from other 
and different sources and causes which were chargeable to 
plaintiffs; that if Bang’s disease existed it was caused by 
plaintiffs’ own herd in which the disease was inherent; that 
if the disease spread among plaintiffs’ cattle it was due to 
the negligent and careless manner in which plaintiffs looked 
after, cared for and handled said cattle. 

These are affirmative allegations and assuming that they 
amount to the pleading of an affirmative defense the court - 
did not err in refusing to instruct in relation to them. An 
examination of the bill of exceptions fails to disclose that 
the defendant offered or adduced any competent evidence 
in support thereof. The case was tried on the issues ten- 
dered by the petition and the denial thereof contained in 
the answer. Error cannot be predicated on the refusal of 
the court to instruct on matters contained in the pleadings 
not supported by evidence. 
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It is true that the court in defining the issues in the in- 
structions set forth these affirmative allegations contained 
in the answer but of this plaintiffs do not complain. 

Plaintiffs next complain of instruction No. 7 given by the 
court on its own motion. The instruction is the following: 

“The first question which will claim your attention is: 
‘Did the defendant at or about the time he sold the 60 head 
of cattle to plaintiffs, for the purpose of procuring the sale, 
represent or warrant expressly or impliedly the said cattle 
to be sound and free from Bang’s disease, ane to be good 
breeding cattle.’ 

“The burden of proof on this proposition rests with the 
plaintiffs, and unless the evidence is such as to satisfy you 
by a preponderance of the evidence that the defendant did 
represent or warrant, either expressly or impliedly, said 
cattle to be sound, free from Bang’s disease, and to be good 
breeding cattle, your verdict must be in favor of the defend- 
ant. It is not sufficient to warrant a verdict against the de- 
fendant that you find that said cattle were in fact diseased, 
but you must go further and find that the defendant repre- 
sented or warranted either expressly or impliedly that the 
said cattle were free from disease, and were good breeding 
cattle.” 

The particular complaint is that the instruction places 
an undue burden on the plaintiffs. They insist that the 
burden was upon defendant to prove that the cattle sold 
were free from the disease. This contention is not support- 
ed by, but it is opposed to, legal precedent. Scovel v. Isham, 
supra, Platte Valley Bank v. Lemke, supra; Ralston Purina 
Co. v. Cox, supra. The contention is without merit. 

Complaint is made of instruction No. 9 given by the court 
on its own motion. The instruction is the following: 

“You are instructed that when a vendor or seller of prop- 
erty merely states an opinion, or merely gives his judgment 
on a matter on which he has no special knowledge, and upon 
which the buyer might also be reasonably expected to have 
an opinion and to exercise his own judgment, such transac- 
tions would not amount to a warranty. 
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“And in this case, if you believe from the evidence that 
defendant in selling the 60 cattle to plaintiffs merely stated 
his opinion or merely gave his judgment as to said cattle be- 
ing free from Bang’s disease, and that plaintiffs in buying 
the cattle exercised their own judgment as to the health of 
said cattle, then you are instructed that there was no war- 
ranty and plaintiffs cannot recover.” 

The complaint is not that the instruction is not a correct 
statement of law but was misleading to the jury in that it 
permitted the jury to believe that the defendant was only 
expressing an opinion when in fact the evidence showed 
conclusively that the plaintiffs relied upon statements made 
which were of fact. This contention of plaintiffs does not 
find support in the evidence. There was a substantial evi- 
dentiary dispute as to whether defendant made a positive 
representation as to the condition or simply expressed an 
opinion in the light of conditions known to him. No error 
is found in the instruction. 

Without pointing specifically to it the plaintiffs assign as 
error overemphasis in the instructions of express warran- 
ty, and underemphasis of implied warranty. This conten- 
tion, if instruction as to warranty is called for at all by the 
issues as presented by the pleadings, warranty or breach 
thereof not having been pleaded, is without foundation. 
The second paragraph of instruction No. 7 given by the 
court places equal emphasis on express and implied war- 
ranty. The paragraph is as follows: “The burden of proof 
on this proposition rests with the plaintiffs, and unless the 
evidence is such as to satisfy you by a preponderance of the 
evidence that the defendant did represent or warrant, ei- 
ther expressly or impliedly, said cattle to be sound, free 
from Bang’s disease, and to be good breeding cattle, your 
verdict must be in favor of the defendant. It is not suf- 
ficient to warrant a verdict against the defendant that you 
find that said cattle were in fact diseased, but you must go 
further and find that the defendant represented or war- 
ranted either expressly or impliedly that the said cattle 
were free from disease, and were good breeding cattle.” 
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Two assignments of error are predicated on the rejection 
and admission of evidence. In the light of the circum- 
stances no prejudicial error was committed in these re- 
spects. 

Having found that the verdict in this case is supported 
by sufficient evidence and that otherwise the record is with- 
out prejudicial] error it is concluded that the judgment of 
the district court should be and is affirmed. 

’ AFFIRMED, 

PAINE, J., dissents. 

MESSMORE, J., participating on briefs. 


EVERETT H. EVANS, APPELLANT, V. PLATTE VALLEY PUBLIC 
POWER AND IRRIGATION DISTRICT, APPELLEE, 
13 N. W. 2d 401 


FILeD MArcH 38, 1944. No, 31721. 


Contracts. A contract, the fulfillment of which by express or implied 
agreement is made to depend uvon the act or consent of a third 
person, over whom neither party has any control, cannot be en- 
forced unless the act is performed or the consent given. 


APPEAL from the district court for Lincoln county: ER- 
NEST G. KROGER, JUDGE. Affirmed. 


William C. Dorsey and James T. Keefe, for appellant. 
Beeler, Crosby & Baskins, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

Plaintiff brought this action against defendant, a public 
power and irrigation district organized and existing under 
the laws of Nebraska, to recover an alleged balance due 
upon a contract for legal services. When the issues were 
made complete by their respective pleadings the parties 
waived a jury and the case was tried to the court, resulting 


a 
Vou. 144] JANUARY TERM, 1944 _ 869 


Evans v. Platte Valley Public Power and Irrigation District 


in a judgment for defendant. Plaintiff appeals to this court 
assigning as error that the judgment is not supported by 
the evidence and is contrary to law. 

The questions for decision are, whether the parties en- 
tered into a contract to increase plaintiff’s salary, condi- 
tioned that it be approved by P. W. A. officials, and, wheth- 
er it was thereafter so approved? 

There is no dispute in the evidence which discloses that 
plaintiff was employed as chief counsel for defendant and 
as such rendered valuable services from the time of its or- 
ganization in June, 1933, until December 31, 1937. On Au- 
gust 29, 1935, plaintiff sent a letter of resignation to de- 
fendant terminating his services as of September 1, 1935. 
Plaintiff then left the city of North Platte for a short period 
of time and upon his return was solicited by certain officials 
of defendant and members of the board of directors thereof 
to reconsider the action he had taken. Thereupon plaintiff 
met with the board of directors of defendant district at 
their regular meeting on September 21, 1935. At this meet- 
ing after much discussion of the matter and in plaintiff's 
presence a motion was made in proper manner and form 
and the board of directors adopted a resolution, which is 
reflected in the official minutes of defendant corporation, 
increasing plaintiff’s salary from $500 to $850 a month ef- 
fective September 23, 1935, all subject to the approval of 
P.W. A. 

The only moneys that defendant district ever had with 
which to increase plaintiff’s salary, or as a matter of fact 
for any other purpose, were funds loaned to it by P. W. A. 
under conditions specifically imposed by debenture loan 
agreements requiring that every prospective expenditure 
by the district for any purpose or amount must be first ap- 
proved by P. W. A. officials of the state and nation. Plain- 
tiff, as chief counsel for defendant, had full and complete 
notice and knowledge of all these facts and circumstances. 
It is evident also that he had knowledge of their legal sig- 
nificance. The resolution of the board of directors is plead- 
ed verbatim in plaintiff’s petition, together with the allega- 
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tion appearing thereafter, “that P. W. A. in substance and 
effect, approved and assented to plaintiff’s said employment 
and agreed compensation.” 

The evidence further discloses that after adoption of the 
resolution defendant made every reasonable effort to obtain 
the approval and allowance of the increase, and this even 
after plaintiff’s employment finally terminated. Neverthe- 
less, P. W. A. officials continuously and steadfastly at all 
times refused to give their approval. As early as October 
29, 1935, and again on April 22, 1936, the proposed increase 
was disapproved and disallowed by appropriate P. W. A. 
officials in letters sent to defendant, which plaintiff read at 
the times they were received. However, with this notice 
and knowledge plaintiff voluntarily continued as chief 
counsel for defendant and accepted, endorsed and cashed 
pay checks on the 1st and 15th of each month during the 
entire period from September 23, 1935, to and including 
December 31, 19387. These checks, each for the sum of 
$250 semi-monthly, had printed on their face, “In full for 
all wages or salary from ———_—-_——— (date inserted) to 

(date inserted) ,” and immediately above plain- 
tiff's endorsement appeared these words, “Endorsement 
and cashing of this pay roll check receipts in full for all 
wages or salary claims for period shown on face of this 
check.” 

Applicable rules of law are: ‘A condition precedent in 
the law of contracts either may be a condition which must 
be performed before the agreement of the parties shall be- 
come a binding contract, or it may be a condition which 
must be fulfilled before the duty to perform an existing 
contract arises.” 17 C. J. S. 792, sec. 338. See, also, 12 
Am. Jur. 849, sec. 296. A contract, the fulfillment of which 
by express or implied agreement is made to depend upon 
the act or consent of a third person, over whom neither 
party has any control, cannot be enforced unless the act is 
performed or the consent given. See 17 C. J. 8. 940, sec. 
456f; 13 C. J. 634. And, except for fault of the promisor, 
reasons given for failure or refusal to act or give consent 


VoL. 144] JANUARY TERM, 1944 371 


Evans v. Platte Valley Public Power and Irrigation District 


are immaterial. See 17 C. J. S.'969, sec. 468b, 939, sec. 
456d; 138C. J. 648. © 

As usual, we find in the authorities a transposition of 
words but the same result. In Federal Reserve Bank v. 
Neuse Mfg. Co., 213 N. Car. 489, 196 S. E. 848, the court 
said: 

“That a contract is not made sve long as in the contempla- 
tion of both parties thereto something remains to be done 
to establish contract relations is too well.established to re- 
quire the citation of authority. * * * 

“In negotiating a contract the parties may impose any 
condition precedent, a performance of which condition is 
essential before the parties become bound by the agree- 
ment. A promise, or the making of a contract, may be con- 
ditioned on the act or will of a third person.” See, also, 
Gund v. Roulier, 108 Neb. 589, 188 N. W. 185 (on rehear- 
ing, 108 Neb. 595, 190 N. W. 220) ; Hanneman v. Olson, 114 
Neb. 88, 206 N. W. 155. In Garner v. Grogan, 186 Okla. 
261, 277 Pac. 649, we find this statement: “When an obliga- 
tion to pay money is, by agreement, made to depend upon 
the action of another party, over whom neither party has 
control, payment cannot be exacted unless the specific act is 
performed.” See, also, Beams v. Young, 92 Okla. 294, 222 
Pac. 952, and Gordon v. Pollock, 124 Okla. 64, 253 Pac. 1021. 
In both of these last cited cases the obligations of the par- 
ties were conditioned upon the approval of the Secretary of 
the Interior of the United States. 

The evidence in the case at bar clearly establishes that 
the parties entered into a contract for an increase in plain- 
tiff’s Salary as chief counsel for defendant, upon condition 
that it would be approved by P. W. A. officials, but the lat- 
ter failed and refused to do so, and, under the law, we must 

find that plaintiff cannot recover. 
' We have not overlooked other propositions of law ably 
presented by counsel for the parties, but we do not consider 
it proper or necessary to discuss them in this opinion since ' 
the authorities heretofore cited and discussed entirely dis- 
pose of the case on its merits. 
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The judgment of the trial court is supported by the evi- 
dence, is in conformity with the law, and it is affirmed. 
AFFIRMED. 


IN RE ESTATE OF OLIVIA JOHNSON, 
FLORENCE HOME FOR THE AGED, APPELLANT, V. BESSIE 
MUSGROVE, ADMINISTRATRIX WITH WILL ANNEXED, 
APPELLEE, 

13 N. W. 2d 412 


FILeD Marcu 8, 1944. No. 31657. 


1. Executors and Administrators. Where an administrator pleads 
that a claim against the estate was paid in full during the life 
of decedent, the burden is on him to prove that defense. 

2. Appeal and Error. Where an action at law is tried in the dis- 
trict court without a jury, findings of fact have the same force 
as a verdict. ; 

The finding of a trial judge in a law action has the 

force of a verdict and will not be disturbed upon appeal unless 

clearly wrong. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


Wells, Martin & Lane, for appellant. 
Penelope H. Anderson, contra, 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and POLK and Nuss, District Judges. 


WENKE, J. 

This action was commenced by the Florence Home for 
the Aged filing a claim in the estate of Olivia Johnson, de- 
ceased, in the county court of Douglas county. Bessie Mus- 
grove, administratrix with the will annexed, filed objec- 
tions thereto and upon hearing in the county court the 
claim was disallowed. From that order the claimant ap- 
pealed to the district court for Douglas county where the 
findings and judgment of the county court were sustained 
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and the claim disallowed. From that order the claimant 
has appealed to this court. 

For the purpose of this appeal the Florence Home for the 
Aged, a corporation, will be referred to as the claimant; 
Olivia Johnson, deceased, as the deceased; and Bessie Mus- 
grove, administratrix of the estate of Olivia Johnson, de- 
ceased, as the administratrix. 

The claim filed in the estate of Olivia Johnson, deceased, 
is for the sum of $1,000 with interest at five per cent from 
November 23, 19382, and is based upon a contract entered 
into between the claimant and the deceased on that date. 
To this claim the administratrix filed objections setting 
forth that the contract lacked consideration, was based on 
fraud, had been paid, and was barred by the statute of lim- 
itations. From an examination of the record we will only 
consider the defense of payment. As stated in Iv re Estate 
of Peterson, 104 Neb. 574, 178 N. W. 187: “Where an ad- 
ministrator pleads that a claim against the estate was paid 
in full during the life of decedent, the burden is on him to 
prove that defense.” See, also, Farmers Cooperative Mer- 
cantile Co. v. Shultz, 113 Neb. 801, 205 N. W. 288; Wash- 
ington v. Beselin, 141 Neb. 638, 4 N. W. 2d 753; 34 C. J.S. 
279. 

This is an action at law in which a jury was waived and 
as stated in National Engraving Co. v. Queen City Laun- 
dry, 92 Neb. 402, 188 N. W. 575: “Where an action at law 
is tried in the district court without a jury, findings of fact 
have the same force as a verdict.” “The credibility of the 
witnesses and the weight to be given their testimony are 
solely for the consideration of the jury.” Moore v. Krejci, 
139 Neb. 562, 297 N. W. 913. “The finding of a trial judge 
in a law action has the force of a verdict and will not be dis- 
turbed upon appeal unless clearly wrong.” Quivey v. City 
of Mitchell, 183 Neb. 727, 277 N. W. 50. 

The undisputed evidence shows that the deceased, Olivia 
Johnson, a domestic, had in 1932 reached the age of 68 
years, being born on February 4, 1864. She had saved 
some $11,000 which she had on deposit in building and loan 
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associations in Omaha. The previous year she had a hip 
injury which somewhat incapacitated her and on or about 
October 1, 1932, she entered the home of the claimant for 
aged people, paying at the rate of $50 a month. 

On November 4, 1932, she made an application to the 
claimant for a life membership, which was based on a rate 
of $500 a year for the life expectancy of the applicant, 
stating she had on deposit with the Omaha Building and 
Loan Association $3,000. This application was approved 
by the claimant and on November 23, 1932, a life member- 
ship agreement was entered into in consideration of $4,250 
of which $3,250 was paid and $1,000 remained unpaid. The 
deceased in said contract represented that she had no funds 
or property other than that paid and agreed that if she 
had other property or thereafter acquired other money or 
property she would pay the balance and that the claimant 
should have a claim against her estate for the amount 
thereof. In the forepart of 1936 the claimant constructed 
a wing to its home and the Finance Committee at their 
March 16, 1936, meeting fixed the rates for the rooms in 
this new addition at $180 per annum additional for rooms 
with connecting bath and $300: per annum additional for 
rooms with private bath and toilet. The deceased desired 
one of these rooms with private bath and toilet and in Sep- 
tember of 1936 moved into such aroom. On September 24, 
1936, she caused to be paid to the claimant the sum of $2,- 
000. She died on July 16, 1941, leaving an estate of over 
$6,000. 

The dispute between the parties arises out of their dis- 
agreement as to the purpose for which the $2,000 was paid. 
The administratrix, who is a niece of the deceased and re- 
siduary legatee under her will, testifies that while she han- 
dled the bank books for the deceased, she did not sign with- 
drawal slips but that the deceased signed them and then 
she took them to the bank and got the money for her. That 
a few days before September 24, 1936, the date the $2,000 
was paid, she had a discussion with the deceased and Mr. 
Poe with reference to the deceased occupying a room in the 
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new wing. This conversation took place in the room then 
occupied by deceased. That deceased expressed her desire 
to move into a room in the new wing, the cost of which Mr. 
Poe stated was $1,000 with private bath and $850 for reg- 
ular bath. That Mr. Poe stated that the deceased owed 
$1,000 on the original contract and that they had better pay 
that because it was drawing interest and that the claimant 
would have a first claim if she passed away and there was 
anything left. Administratrix testified: “I said, ‘Well, 
then, she will have to pay $2,000.00’, and he said ‘Yes’, and 
she did pay the $2,000.00, and I said, ‘Well, that makes her 
all paid up then’, and he said ‘Yes’.” The deceased signed a 
withdrawal slip on the Omaha Building & Loan Association 
for $2,000 directing it to be made payable to the claimant. 
- Administratrix then obtained a check from the Association 
on September 24, 1936, and took it out to the home and 
gave it to Mrs. Poe, Mr. Poe being absent. Mrs. Poe offered 
to give her a receipt for the check but she told her to give it 
to the deceased as it was her money. She had no knowledge 
of the supplemental agreement issued by the claimant on 
September 26, 1936, until after the death of deceased, nor 
of the receipt issued by the claimant on September 25, 1936, 
nor the contents thereof. 

Mrs. Ear] W. Gannett, who is neither related to nor a 
beneficiary under the will of the deceased, testified that she 
was a close friend and that she and her husband were her 
business advisers, she having worked in their home as a 
_ domestic for over 21 years. That after the deceased en- 
tered the home of claimant she frequently visited her there. 
That she discussed with Mr. Poe, before deceased moved 
into the new room, the advisability of her paying $1,000 for 
a room with private bath, which amount Mr. Poe had told 
her it would be, or taking a cheaper room with connecting 
bath at $850 or not moving into the new wing. 

No demand was ever made on deceased after September 
24, 1936, for the payment of this claim nor was any inves- 
tigation made by claimant to ascertain if she had any addi- 
tional assets with which to pay. 
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Lloyd E. Poe, who had been superintendent of the claim- 
ant’s home for 11 years, testified that in 1936 the deceased’s 
expectancy was 7.1 years. That based on the $300 per an- 
num rate fixed by the finance committee as a charge for 
a room with private bath in the new wing, the regular 
charge to the deceased at the time of her moving, which he 
testifies was September 19, 1936, was $2,130. He testifies 
that shortly after August 27, 1936, he went to the home of 
Mr. and Mrs. Earl W. Gannett and discussed with them the 
cost of the new room. He stated to them it would be $2,130 
based on her expectancy of 7.1 years at $300 a year and 
that he also discussed with them the balance owing on the 
contract. He denies that he ever quoted to Mrs. Gannett 
any other figures. He also testifies that he did not recall 
any such conversation as the administratrix testifies to and 
denies ever having told any one that the charge to the de- 
ceased for the new room would be less than $2,000. On the 
day following the delivery of the $2,000 check to Mrs. Poe, 
Mr. Poe issued a receipt found in the papers of the deceased 
at the home after her death as follows: 

“Sept 25 1936 

“Received of Mrs. Muskgrove Two Thousand—00/100 Dol- 
lars for Miss Johnsons new room 
$2000.00 B. L. Poe” 
The next day the claimant issued the following supplemen- 
tal agreement signed only by the claimant which he testifies 
he delivered to the deceased: 
“Supplemental Agreement to be attached to Life Member- 
ship Contract for room with private bath in new addition. 

“Qmaha, Nebraska, September 26, 1936. 

“In consideration of the payment of $2000.00 by Olivia 
Johnson, the receipt of which is hereby acknowledged, the 
Florence Home for the Aged agrees to provide Olivia John- 
son a room with private bath in the new addition of the 
Florence Home during the balance of her life membership 
contract dated November 23, 1932, said room to be assigned 
by the Home. All other terms and conditions of said life 
membership contract to remain the same and in full force 
and effect. 
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“This supplemental agreement is attached to and made 
a part of the above referred to life membership contract. 
“FLORENCE HOME FOR THE AGED 
“By G. H. Payne 
President 
“Attest: L. E. Poe 
Assistant Secretary.” 
The can journal of the claimant as of September 26, 1936, 
has the following entry: “Surplus income, Olivia Johnson, 
new building, additional payment, room with bath, $2,- 
000.00.” And account No. 3-1 of life members in the new 
addition has the following entry: “Olivia Johnson, addi- 
tional payment, room with bath, $2,000.00.” 

This evidence presents a conflict on the question of the 
purpose for which the $2,000 was paid on September 24, 
1936. Both lower courts found it included payment of the 
balance owing on the original contract of November 28, 
1932, and disallowed the claim, and under the rule, as often 
announced by this court, that a verdict or findings on con- 
flicting evidence will not be disturbed on appeal, the action 
of the lower court is affirmed. 

AFFIRMED. 

CARTER, J., dissents. 

PAINE, J., dissenting. 

I respectfully dissent from the opinion which was adopt- 
ed by a bare majority of the court. 

The evidence discloses that the Florence Home for the 
Aged is a non-profit, charitable corporation, located at 7915 
North Thirtieth street in the city of Omaha, and at the time 
of the trial was accommodating about 100 life members, 
and in addition some temporary boarders, who paid the 
Home $50 a month. It has 25 employees to conduct the 
Home. 

The management of the Home prefers that a person seek- 
ing to become a member of the Home shall first become 
such a temporary boarder for a few months, for the pur- 
pose of seeing whether such person would like to become a 
permanent member of the Home, as well as to enable the- 
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management to ascertain whether it desires to accept such 
person into the Home permanently. The terms upon which 
members were admitted to the Home required the payment 
of $500 a year for the remaining years of the applicant’s 
life expectancy, as shown by the approved insurance tables 
of expectancy. 

Miss Olivia Johnson had broken her hip in October, 1931, 
and it was very difficult for her to get around, and she de- 
sired to become a member of the Home, and on November 
4, 1932, signed a printed application for membership. This 
application, exhibit No. 1, gave her birth as February 4, 
1864, and set out that she had $3,000 in the Omaha Loan 
and Building Association. 

On the 23d day of November, 1932, she signed exhibit 
No. 2, a typewritten contract for life membership with the 
Home, which was prepared in the Omaha National Bank 
building, in the office of G. H. Payne, then president of the 
Florence Home for the Aged, witnessed by L. E. Poe, su- 
perintendent. This exhibit No. 2 provided that at her age 
and expectancy the life membership fee would be $4,250, 
but as she was unable to pay that full amount, and has rep- 
resented to the officers of the Home that she had no funds 
or property of any kind other than the sum of $3,250 which 
she would pay in cash, the same would be accepted upon the 
definite understanding and written agreement that, if the 
second party now has other property, or hereafter acquires 
other money or property, the second party will pay the bal- 
ance of the regular membership fee, with interest thereon 
at 5 per cent per annum from date until paid, “and the par- 
ty of the First part shall have a claim against her estate for 
the said amount if the party of the Second part dies leaving 
any property subject to administration.” 

In addition to this carefully prepared typewritten con- 
tract, exhibit No. 2, there was stapled to the back of it a 
printed stock contract for life membership, signed by the 
parties at the same time. This provided the rules and reg- 
ulations between the “Home” and the ‘“Member,” and upon 
violation of rules member could be discharged. 
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Miss Olivia Johnson, upon signing this contract, exhibit 
No. 2, and the printed stock contract, became a member of 
the Home, and remained such until she died. 

During the year 1936 the Home started to build a new 
addition. This would contain better rooms, for some of the 
rooms would have private baths and some would have a 
bath between two rooms, and Miss Johnson watched the 
building of this addition and had her heart set upon having 
one of the best rooms in the new addition, with a private 
bath and, against the advice of her friends, she insisted 
upon moving. The prices of the new rooms were higher, 
and figured on her expectancy would have fixed the cost of 
the new room at $2,100 in addition to the basic membership. 

The official minute book of the finance committee shows, 
under date of March 16, 1936, among other things, that 
rates were fixed in the new addition at $180 additional a 
year for rooms with connecting bath and $300 a year ad- 
ditional for rooms with a private bath and toilet. The evi- 
dence shows that others who moved into the new part paid 
these prices. 

Miss Johnson’s expectancy in 1936 was 7.1 years,: and 
at $300 a year, the amount necessary for her to pay to 
change from the small room she had in the old part to one 
of the very best rooms in the new part, with private bath 
and toilet, would be $2,130. 

Exhibit No. 3 was prepared and signed, and reads as fol- 
lows: 

“Supplemental Agreement to be attached to Life Mem- 
bership Contract for room with private bath in new ad- 
dition. 

“Omaha, Nebraska, September 26, 1936. 

“In consideration of the payment of $2000.00 by Olivia 
Johnson, the receipt of which is hereby acknowledged, the 
Florence Home for the Aged agrees to provide Olivia John- 
son a room with private bath in the new addition of the 
Florence Home during the balance of her life membership 
contract dated November 23, 1932, said room to be assigned 
by the Home, All other terms and conditions of said life 
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membership contract to remain the same and in full force 
and effect. , 
“This supplemental agreement is attached to and made 
a part of the above referred to life membership contract. 
“FLORENCE HOME FOR THE AGED 
“By G. H. Payne 
President 
“Attest: L. E. Poe 
Assistant Secretary” 

Exhibit No. 4, given Miss Johnson at the time, reads as 
follows: 

“No.——___— Sept 25 1936 
“Received of Mrs. Muskgrove Two Thousand—00/100 Dol- 
lars for Miss Johnsons new room 

“$2000.00: B. L. Poe” 

Exhibits Nos. 13 and 14 show the ledger entries made at 
the time. Exhibit No. 14 is account No. 3-1, under date 
of September 26, 1936, on ledger sheet 1054 of the cash 
journal, and reads: “Olivia Johnson, additional payment, 
room with bath, $2,000.00.” This entry shows the surplus 
amounts received from life members for rooms in the new 
addition. 

Exhibit No. 13, shown in the ledger, reads: ‘Surplus in- 
come, Olivia Johnson, new building, additional payment, 
room with bath, $2,000.00.” 

Miss Olivia Johnson died July 16, 1941, and the inventory 
filed by her administratrix with will annexed disclosed that 
she owned $3,196.98 of stock in the Omaha Loan and Build- 
ing Association and $3,060.42 of stock in the Conservative 
Savings & Loan Association, making a total amount of $6,- 
257.40, and the Home filed a claim against her estate for 
the balance due of $1,000 with interest at 5 per cent from 
November 28, 1932, and attached to said claim the contract 
providing for the payment of said sum from her estate, as 
signed by her November 23, 1932, upon which contract she 
was admitted to the Home. In the answer filed by the ad- 
ministratrix, Bessie Musgrove, it is alleged that this orig- 
inal contract dated November 28, 1932, was secured by 
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fraud, deceit, and misrepresentation. She further alleges 
in her answer that “plaintiff knew that the said Olivia 
Johnson was incompetent on the 25th day of September, 
1936, and that she had been so for some time prior thereto 
and that she continued incompetent thereafter.” 

It is alleged, and argued strenuously, that the Home com- 
mitted a fraud upon Miss Johnson because it took advan- 
tage of her when she was an elderly, infirm old lady, who 
was only experienced in domestic service. The record does 
not support such a charge, but rather indicates that she 
was a keen, thrifty woman, who had not only accumulated 
a competence from her savings, but very carefully concealed 
the amount of her assets from every one. 

The Home offered its original records in evidence in sup- 
port of its claim. Exhibit No. 12 is the original] record, as 
found in the minute book, of the meeting of the finance com- 
mittee of November 14, 1932, and reads as follows: 

“Application of Miss Olivia Johnson for membership in 
the Home was submitted. Miss Johnson is sixty-nine years 
old and should pay about $4250.00. She claims that $3,- 
000.00 is all that she has deposited with the Omaha Loan & 
Building Association. On motion made and carried her ap- 
plication was accepted with a beneficiary clause, on the con- 
dition that the President and Treasurer were satisfied that 
she had enough money to pay her incidental expenses and 
burial, and with the request that any additional funds she 
has should be deposited with us for the above purpose. Sec- 
retary Poe was requested to investigate the case a little 
further.” 

In reference to the original contract, Mrs. Musgrove tes- 
tified: “Then she made an agreement for a life membership, 
but she took care of that herself. * * * I had nothing to do 
with that, no.” 

Mrs. Earl W. Gannett was called by the administratrix, 
and testified on direct examination that Olivia Johnson had 
worked as their cook and housekeeper for 21 years; that 
“she had had a fractured hip and she had to go some place 
and we all discussed it and thought that was a very good 
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place to go.” She testified that she knew Olivia Johnson 
had signed up a life membership, and it was her under- 
standing that the price was $4,250; that she still owed 
$1,000, for which she gave a note, but had paid the remain- 
der, as Mrs. Gannett understood it. 

When the terms of $2,000 were agreed upon between 
Miss Johnson and the Home, then Miss Johnson signed a 
withdrawal slip, requesting that a check for $2,000 be made 
to the Home, and Mrs. Musgrove brought out the check and 
gave it to Mrs. Poe in the evening. She was asked to wait 
and get the receipt, and replied: “You give it to Aunt Olive. 
It belongs to her. It was her money.” Mrs. Musgrove tes- 
tified that she did not see this exhibit 4 until after Miss 
Johnson’s death, when it was found in her box with her 
other papers. 

Mr. Lloyd E. Poe in his testimony stated that he told Mr. 
and Mrs. Gannett that the price of the room which Miss 
Johnson wanted would be $300 additional a year for 7.1 
years of her expectancy, or $2,130, and that the figure of 
$2,000 was definitely agreed upon with Miss Johnson. He 
testified that he did not recall any conversation with Mrs. 
Musgrove at all about the price of the new room. With the 
ledger sheets in his hand, Mr. Poe testified that the entries 
showed: “Olivia Johnson, additional payment, room with 
bath, $2,000.00” and that he never told any one that the 
cost of the new room was anything less than $2,000. 

The officers of the Home and Mrs. Musgrove, her residu- 
ary legatee, were each trying to dissuade Miss Johnson from 
changing from her old room to the new room, the officers 
because the old room was next to the dining-room, and Miss 
Johnson was crippled, so walking was difficult, and she 
could not use the bath in the new room without help any- 
way. Under these circumstances, it does not ring true that 
the Home, with such a demand for these new rooms, would 
give her a new room at a rate of less than one-half of the 
price that others were paying for such a room. Mrs. Mus- 
grove testified that Miss Johnson was given a $2,000 room 
for only $1,000, and that the other $1,000 was to pay off the 
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valid written obligation of the balance due under the con- 
tract of November 23, 1982. Such a plea of payment being 
an affirmative defense, the burden rests upon the one who 
alleges it. See Washington v. Beselin, 141 Neb. 638, 4 N. 
W. 2d 753; 34 C. J. S. 279. 

“There is always a presumption arising from the instru- 
ment itself that it sets forth correctly the agreement of the 
parties.” Sweley v. Fox, 185 Neb. 780, 284 N. W. 318. See, 
also, 28 R. C. L. 365, sec. 65. 

“The best evidence of the terms of a contract in writing 
is the writing itself, and parol evidence is not admissible 
unless the instrument is lost or its absence is otherwise sat- 
isfactorily explained.” 32 C. J. S. 717. 

Does it stand to reason that a philanthropic institution of 
standing in the community would falsify its record in its 
minute books of transactions of its business? Or that it 
would be dishonest with a hundred other members by giv- 
ing Miss Johnson a room at one-half the price the others 
were paying for that accommodation? Or that its entries 
in its books of account are.untrue and false in reference to 
this one transaction? 

As a general] rule, original written accounts and books of 
account are the best evidence of the matters they contain. 
Books of account are competent to prove the performance 
of a contract, and to show that credit was given as agreed 
between the parties. 

Where book entries were made by a corporation contem- 
poraneous with the time the transaction took place, they 
are somewhat in the nature of res gestx, and there has been 
no impeachment of these book entries by any competent 
evidence. 

As stated in the majority opinion, the evidence in behalf 
of allowing the claim for the balance due under the written 
contract with the Florence Home presents a conflict on the 
question of the purpose for which the $2,000 was paid on 
September 24, 1936. 

On one side, we have the written contracts, receipts, and 
minute book entries of the meetings of directors, and reso- 
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lutions adopted in reference thereto, together with book en- 
tries made at the time of the financial transactions, as well 
as the positive oral evidence of the manager of this Home. 

On the other side, we have the evidence of the lady for 
whom Olivia Johnson had worked as cook and housekeeper 
for 21 years, and after leaving her employ ‘“‘she had had a 
fractured hip and she had to go some place and we all dis- 
cussed it and thought that was a very good place to go.” 
But the principal oral evidence against the claim is by Mrs. 
Bessie Musgrove, who did not want her aunt, Miss Johnson, 
to take the better room with a private bath, nor to pay the 
Home any more on this written contract. Why? The an- 
swer is not far to seek. May it not be found in the fact that 
she is the residuary legatee under her aunt’s will, and will 
personally receive the $1,000 if she can prevail upon the 
court to reject this claim? 

“The decisions are numerous that logical inferences which 
may be drawn from existing proved facts possess a very 
strong evidentiary value, and oftentimes are allowed to’* 
overcome positive testimony.” Smith v. Bankers Nat. Life 
Ins. Co., 180 Neb. 552, 265 N. W. 546. 

I am authorized to state that Nuss, District Judge, con- 
curs in this dissent. 


MYRON O. JOHNSON, APPELLANT, V. HAZEL A. BATTEEN, 
APPELLEE. 
13 N. W. 2d 625 


FILED Marcu 10, 1944. No. 31671. 


1. Appeal and Error. Where on appeal an instruction is assailed 
as erroneous, the question is: Is the instruction so erroneous 
as to be prejudicial and to require a reversal? 

2. Negligence. Slight negligence actually means small or little neg- 
ligence. 


Gross negligence means just what it indicates, gross or 
great negligence, that is, negligence in a very high degree. 


VoL. 144] JANUARY TERM, 1944 385 


Johnson v. Batteen 


APPEAL from the district court for Lancaster county: 
JOHN L. POLK, JUDGE. Affirmed. 


C. M. Skiles and Albert S. Johnston, for appellant. 
Baylor, Tou Velle & Healey, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


SIMMONS, C. J. 

This is an action to recover for personal injuries and 
damages to a car, arising as a result of an intersection col- 
lision. There were presented the questions of defendant’s 
negligence and plaintiff’s contributory negligence. The trial 
court submitted the case to the jury. Defendant prevailed. 
Plaintiff appeals. We affirm the judgment of the trial court. 

Plaintiff’s principal assignment of error is directed at the 
following instructions: “Slight negligence means the want 
of great care and diligence, or, in other words, the absence 
of that degree of care and vigilance which persons of extra- 
ordinary prudence and foresight are accustomed to use. 

“Gross negligence is defined as the want of slight care 
and diligence and includes a failure to exercise any care to 
avoid injury to person or property.” 

In the instruction on comparative negligence, the court 
instructed the jury in part as follows: “If, in comparing the 
negligence of the plaintiff and defendant you find from the 
evidence that the contributory negligence of the plaintiff 
exceeded in any degree that which under the circumstances 
in this case amounted to slight negligence, or if the negli- 
gence of the defendant was in any degree short of gross 
negligence under the circumstances, then the contributory 
negligence of the plaintiff, however slight, will defeat a re- 
covery by the plaintiff in this case.” 

Plaintiff’s objection goes to the definition of slight negli- 
gence when read in connection with the comparative negli- 
gence instruction, and contends that it places a burden upon 
the plaintiff of proving that he exercised a higher degree of 
care than the law requires. 
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In addition to these instructions, the court instructed the 
jury that: “Negligence is the omission to do something 
which a reasonable person, guided by those considerations 
which ordinarily govern the conduct of human affairs, 
would do, or doing something which a prudent and reason- 
able person would not do; in other words it is the absence 
of care according to the circumstances;” and “By ordinary 
care is meant that amount or degree of care which common 
prudence and a proper regard for one’s own safety and the 
safety of others would require under the circumstances 
shown in the evidence.” 

The criticized definition of slight negligence is one ap- 
proved by the authorities. See 45 C. J. 666; 39 Words and 
Phrases (Perm. ed.) 381; Black’s Law Dictionary (3d ed.) 
1233; Ballentine’s Law Dictionary, 1209; 38 Am. Jur. 690. 

It is difficult, if not impossible, to write instructions that 
are criticism-proof. The question on appeal is: Is the in- 
struction so erroneous as to be prejudicial and to require a 
reversal? This court has said: “The words ‘slight’ and 
‘gross’ are words of common use which are understood by 
every one of ordinary intelligence. An attempt to define 
these words would have been superfluous. Any one of com- 
mon sense knows that slight negligence actually means 
small or little negligence, and that gross negligence means 
just what it indicates, gross or great negligence.” Mona- 
smith v. Cosden Oil Co., 124 Neb. 327, 246 N. W. 623. Also, 
“Gross negligence means great or excessive negligence; 
that is, negligence in a very high degree.” Morris v. Er- 
skine, 124 Neb. 754, 248 N. W. 96. If, in instructing a jury 
it becomes necessary to define slight and gross negligence, 
it is suggested that either of the above definitions is clear 
and acceptable. However, that does not mean that the in- 
structions here given are prejudicially erroneous. Jurors 
are accepted because they are men and women of common 
sense and have a common understanding of words ordina- 
rily used in our language. When read in their entirety, we 
are of the opinion that the instructions enabled the jury to 
understand the language used in the comparative negligence 
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instruction, to apply the proper measure to the conduct of 
the parties, and properly to weigh the evidence by it. 

Plaintiff next argues that the motion for a new trial 
should have been sustained for the reason that the verdict 
of the jury was clearly against the weight and reasonable- 
ness of the evidence. Plaintiff approached the intersection 
from the west and was proceeding east. The defendant ap- 
proached from the south and was proceeding north. There 
were some obstructions to visibility at the southwest cor- © 
ner of the intersection. There is a dispute in the evidence 
as to the speed of plaintiff’s car and of defendant’s car when 
they entered the intersection, as to which car reached the 
intersection first, and which car had the right of way; there 
is dispute as to where each party was when the other en- 
tered the intersection; there is unanimity as to the point of 
impact of the two cars within the intersection. We do not 
consider that the case calls for an application of the rule 
which plaintiff invokes. 

Plaintiff next argues briefly and generally that the court 
erred in refusing to give certain instructions to which we 
refer. Requested instruction No. 2 was given by the court 
in instruction No. 1114 with the exception of one clause 
which obviously had no application to the facts of the in- 
stant case. Requested instruction No. 6 was given in sub- 
stance by the court in instruction No. 14 with one excep- 
tion. This instruction had to do with the various items 
that the jury could consider in arriving at the amount of 
damages if they found for the plaintiff. The plaintiff asked 
in the instruction that he could recover for the value of time 
lost. The court instructed the jury that they could not al- 
low anything for loss of earnings, as there was no compe- 
tent evidence to sustain such a recovery. In view of the 
jury’s verdict for the defendant, we do not deem it neces- 
sary to review the evidence on that point. At best, if error, 
it was without prejudice. Requested instruction No. 9 was 
to the effect that if the jury believed certain facts to be true, 
the plaintiff “would not be negligent in proceeding across 
said intersection.” Without considering other problems 
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presented by the instruction, it is obvious that the instruc- 
tion did not include all of the elements which would have to 
be considered and determined before the jury could make 
any such a finding. Requested instruction No. 10 was that 
“As to the speed of the defendant’s car, you are instructed 
that you can take into consideration” certain facts. Again, 
without considering other problems presented by the in- 
struction, it is obvious that, if otherwise proper, the same 
rule should apply to a determination of the speed of the 
plaintiff’s car as they would have applied to the speed of 
the defendant’s car. 

We find no error in the court’s refusal to give the ten- 
dered instructions. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


ELVEN A. BUTTERFIELD, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
13 N. W. 2d 572 


FILED Marcu 10, 1944. No. 31637. 


i} 

1. Contempt. A prosecution for criminal contempt is governed by 
the strict rules which govern a criminal proceeding. 

The abstraction of a page of a pleading and the sub- 
stitution of another therefor with intent to deceive and mislead 
the court constitute a criminal contempt. 
An attorney at law, who makes a false statement to 
the court which was known to the maker to be false and which 
was made for the purpose of deceiving and defrauding the court 
and obstructing and hindering the administration of justice, is 
guilty of criminal contempt. 
An attorney at law, who produces a carbon copy of a 
pleading and asserts that it is a true copy of the original when 
in fact it is a carbon copy of an altered pleading as it appeared 
after he had changed it, is guilty of criminal contempt when it 
is done with the intent to deceive and mislead the court. 
Evidence examined and held to sustain a conviction of 
criminal contempt on each of three counts. 


bo 
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ErRRor to the district court for Antelope county: SIDNEY 
T. FRUM, JUDGE. Affirmed as modified. 


Jesse L. Dougherty, August Wagner and Webb Rice, for 
plaintiff in error. 


Walter R. Johnson, Attorney General, and Rush C. Clarke, 
contra. 


Heard before SIMMONS, C. J., PAINE, CARTER and CHAP- 
PELL, JJ., and POLK and Nuss, District Judges. 


CARTER, J. 

Defendant was proceeded against for a constructive crim- 
inal contempt. The trial court found him guilty and as- 
sessed a fine of $800 and costs. Defendant seeks a review 
in this court by petition in error. 

Defendant is a practicing lawyer at Neligh, Nebraska. 
He is charged by the first count of the information with re- 
moving a page of an amended petition which he had filed in 
the office of the clerk of the district court and substituting 
another without leave of court, which substituted page con-- 
tained statements materially different from the original in 
that the words ‘‘the southwest quarter of the southwest 
quarter of section 6, township 25 north, range 6 west of the. 
6th P. M., Antelope county, Nebraska,” were substituted 
for the words “the southwest quarter of the southwest quar- 
ter of section 7, township 25 north, range 7 west of the 6th 
P. M., Antelope county, Nebraska.” The second count 
charges defendant with disorderly, contemptuous and inso- 
lent behavior toward the district court for Antelope county 
in that at a subsequent hearing, upon being asked by the 
court if he committed the acts recited in count one, he made 
a false answer to said court when he well knew it to be false 
for the purpose of defrauding and deceiving the court. 
The third count charges that the defendant at a subsequent 
hearing, after committing the acts recited in counts one and 
two of the information, produced a carbon copy of the 
amended petition and asserted that it was a correct copy of 
the original, when in fact it was not a true copy of the orig- 
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inal amended petition in that it did contain the substituted 
page referred to in count one of the information. 

The evidence shows that on February 16, 1942, defendant 
filed a partition suit in the district court for Antelope coun- 
ty entitled Lester West et al. v. Ruth E. Greeley et al. to 
secure the partition of certain lands. It appears that an- 
other attorney, Harold Rice, discovered that one tract of 
forty acres was erroneously described in the petition and 
on February 24, 1942, filed an answer and cross-petition 
praying for the partition of the same lands correctly de- 
scribed in his cross-petition. Defendant thereupon filed an 
amended petition in which was contained the erroneous de- 
scription recited in the first count of the information. The 
evidence shows that defendant filed a plea in abatement to 
the cross-petition filed by Rice and when it came up for 
hearing it was discovered that page two of the amended 
petition had been removed and.a new one substituted which 
contained a proper description of all the real estate involved 
in the partition action. There is evidence in the record 
that Rice and Elmer .C. Rakow, another attorney at Neligh, 
examined the amended petition and observed the erroneous 
description therein shortly after the amended petition was 
filed. A handwriting expert identified a page number on 
the substituted copy as the handwriting of the defendant. 
The defendant, when questioned by the trial judge, as well 
as by his plea to the information filed against him, denied 
that he had committed the acts charged. He contends that 
the page was substituted before he ever filed the amended 
petition and that no change was thereafter made by him. 
After an examination of all the evidence we must necessar- 
ily conclude that the evidence is sufficient to sustain the 
finding by the trial court. 

A prosecution for criminal contempt is suit generis, nei- 
ther civil nor criminal, but in the nature of a criminal pro- 
ceeding. To sustain a conviction the guilt of the defendant 
must be shown beyond a reasonable doubt. Also, the strict 
rules which govern criminal prosecutions apply to a prose- 
cution for criminal contempt. State v. Barlow, 132 Neb. 
166, 271 N. W. 282. 
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The defendant contends that count one of the informa- 
tion did not charge a criminal contempt and that his de- 
murrer thereto was improperly overruled. Our statute 
provides in part that any wilful attempt to obstruct the 
proceedings, or hinder the due administration of justice in 
any suit, proceeding, or process pending before the courts, 
constitutes a criminal contempt. Comp. St. 1929, sec. 20- 
2121. The abstraction of a page of a pleading and the sub- 
stitution of another therefor, with intent to deceive and 
mislead the court, constitute a criminal contempt. In Unit- 
ed States v. Ford, 9 Fed. 2d 990, a case where the defendant 
was charged with making unauthorized changes in a bill of 
exceptions, the court said: “Little need be said to emphasize 
that the administration of justice depends upon the integ- 
rity of judicial proceedings and records. Falsification of 
either obstructs and defeats justice. In consequence, if 
falsification be done or attempted intentionally in fact or 
equivalent as aforesaid, it is contempt of the authority of 
the court, and usually also acrime. Done by an attorney of 
the court, it is more reprehensible than by others; for it is 
an abuse of his office, a betrayal of his trust, a violation of 
his oath, infidelity to the court to which, and not to his cli- 
ent, is counsel’s first duty always, and a profanation of the 
temple of justice. All this is conceded here as everywhere.” 

In a case where an attorney, after obtaining an order 
from a court, sought to vacate it by destroying the petition 
and order before it had been filed, the court said: ‘That the 
destruction of a petition preferred to a court, and an order 
made thereon, is at least a contempt of that court goes with- 
out saying, and needs not the citation of authorities to sup- 
port the proposition. Lack of bad motive mitigates, but 
cannot wholly excuse, the transgression.” In re S., 83 N. 
J. Eq. 607, 91 Atl. 801. See, also, Baldwin v. State, 11 
Ohio St. 681; In re P., 83 N. J. Eq. 390, 91 Atl. 326; O’Con- 
ner v. Fields, 79 Neb. 840, 113 N. W. 528. 

It is urged, however, that defendant had a right to amend 
the amended petition under the provisions of section 20- 
849, Comp. St. 1929, which provides: “The plaintiff may 
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amend his petition without leave, at any time before the an- 
swer is filed, without prejudice to the proceeding; but no- 
tice of such amendment shall be served upon the defendant, 
or his attorney, and the defendant shall have the same time 
to answer or demur thereto as to the original petition.” 
This statute, assuming that it has application to the case be- 
fore us, contemplates an amendment openly made and that 
the date thereof be made known to the opposite party so 
that he may thereby be apprised of the time within which 
he must plead. The charge here is that he not only tam- 
pered with and changed the amended petition, but that he 
_ did so with an intent to defraud and deceive the court and 
for the purpose of hindering the due administration of jus- 
tice. We are of the opinion that count one of the informa- 
tion is sufficient to charge a criminal] contempt. 

The defendant urges, also, that count two fails to charge 
a criminal contempt. In this count defendant is charged 
with falsifying to the court in answer to the court’s inquiry 
with respect to the substitution of a page in the amended 
petition described in count one, and that such statement 
was known to be false and was made for the purpose of de- 
ceiving and defrauding the court and obstructing and hin- 
dering the due administration of justice. False statements 
made by an attorney to a court for the purpose of deceiving 
the court constitute a criminal contempt. This is so wheth- 
er or not it is specifically defined as such by section 20-2121, 
Comp. St. 1929, because that statute is declaratory of the 
common law as far as its provisions go and does not have 
the effect of limiting the common law or the inherent pow- 
ers of the court to punish for contempt. In re Dunn, 85 
Neb. 606, 124 N. W. 120; Goodhart v. State, 84 Conn. 60, 78 
Atl. 853. 

In Goodhart v. State, supra, the court aptly stated the 
rule as follows: “The due administration of justice requires 
that statements to the court by attorneys and its other of- 
ficers shall be such that the court may rely upon their truth- 
fulness with absolute confidence. The law demands this; 
and attorneys, when they are admitted to the bar, are re- 
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quired to take an oath, not only that they will do no false- 
hood, nor consent to any to be done in court, but that, if 
they shall know of any to be done, they will inform the 
court thereof, to the end that it may be reformed. To de- 
ceive the court by untruthful statements for the purpose of 
securing the admission of testimony is unlawful and disor- 
derly conduct, and a contempt in the face of the court.” 
We submit that an attorney at law, as an officer of the 
court, is guilty of a criminal contempt if he falsifies to the 
court with intent to deceive and thereby hinders, obstructs 
or defeats the administration of justice. Any other rule 
would degrade the dignity of the court and lower the con- 
fidence of the public in the judicial system. 

The defendant likewise urges that count three is insuffi- 
cient to charge a contempt. Defendant was therein charged 
with having produced a carbon copy of the amended peti- 
tion and having asserted to the court that it was a true copy 
of the original when it in fact was a carbon copy of the al- 
tered amended petition as it appeared after defendant had 
changed it. We think such acts when done with intent to 
hinder the administration of justice constitute a criminal 
contempt. The cases cited with reference to counts one 
and two are sufficient to sustain this holding. 

While we do not condone the gravity of the offense com- 
mitted by the defendant, there are certain mitigating cir- 
cumstances apparent from the record which warrant a re- 
duction in the amount of the fine. It is quite evident to us 
that the answer and cross-petition filed by Harold Rice in 
the partition suit had for one of its purposes the obtaining 
of control of the case in order that the fee payable from the 
proceeds of the sale would go to him instead of the defend- 
ant. It also appears that the trial judge was formerly a 
law partner of Rice. It seems clear from the circumstances 
recited in the record that defendant obtained the notion 
that the trial court would lend his assistance to Rice in car- 
rying out his ill-conceived plan. Both attorneys appeared 
to be operating upon the theory that the first petition on file 
which properly described the property to be partitioned 
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would carry with it the attorney’s fee ordinarily paid from 
the proceeds of the partitioned property. If, as the record 
indicates, the defendant was obsessed with the idea that the 
case was being unethically taken from his control, we can 
see why he impulsively undertook to correct the legal de- 
scription to the lands by rewriting and substituting the 
page for the one containing the erroneous description with- 
out any purpose of committing an offense of the gravity 
which we have herein expressed. The unseemly plan insti- 
gated by Rice set in motion the events which led to this un- 
fortunate offense. The animosity of these two attorneys, 
testified to in the record and which was permitted to affect 
the conduct of this litigation, reflects no credit to the legal 
profession. The whole transaction is indicative of the sor- 
did results that can be generated when personal enmities 
are permitted to come into play in the trial of a lawsuit. 
A proper professional attitude ordinarily places more re- 
straints upon the primitive instincts than is shown to have 
been exercised by the attorneys in the litigation out of 
which this prosecution arose. 

We feel that under the circumstances shown by this rec- 
ord the fine imposed should be reduced to $25. As thus 
modified, the judgment of the trial court will be affirmed. 

AFFIRMED AS MODIFIED. 


RICHARD CRECELIUS, A MINOR, BY R. ALLEN CRECELIUS, HIS 
FATHER AND NEXT FRIEND, APPELLEE, V. GAMBLE- 
SKOGMO, INCORPORATED, ET AL., APPELLANTS. 

13 N. W. 2d 627 


FILED Marcu 10, 1944. No. 31662. 


1. Appeal and Error. For the purpose of decision upon a motion 
for a directed verdict the motion must be treated as an admis- 
sion of the truth of all material and relevant evidence submit- 
ted on behalf of the party against whom the motion is directed, 
and said party is entitled to have every controverted fact re- 
solved in his favor and to have the benefit of every inference 
that can be deduced from the facts in evidence. 
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2. Trial. Where different minds may reasonably draw different 
conclusions from the evidence in a law action the question to be 
decided is for the jury. 

8. Evidence. Where it appears that a witness had a reasonable 
time, means, distance and opportunity to formulate a basis for 
an opinion as to speed of a car, such witness may express his 
opinion as to speed. The credibility and weight to be given such 
testimony is for determination by the jury. 

As a foundation for the admissibility of experiments 
to illustrate a given subject it must be shown that the person 
who makes the experiment is competent to do so, that the ap- 
paratus used was of a kind and in the condition suitable for the 
experiment and that the experiment was honestly and fairly 
made. 

5. Appeal and Error: EVIDENCE. A discretion is conferred upon 
the trial court in the reception of evidence of experiments and 
in order to authorize the reversal of a judgment on account of 
the admission or rejection of such evidence there must have 
been a clear abuse of discretion. 

6. Damages. In an action for damages for personal injuries which 
are permanent and have impaired the earning capacity, dam- 
ages for pecuniary loss by reason of decreased earning power 
are to be based on life expectancy immediately before the’ in- 
jury and for future mental and physical suffering on probable 
expectancy of life in plaintiff’s injured condition. 

Trial. Communications between the trial judge and jury after 

retirement of the Jury should be controlled by a high degree of 

circumspection. 

8. Damages. The only future pain and suffering which a jury is 
entitled to consider in the assessment of damages is such as the 
evidence shows with reasonable certainty will be experienced. 


ba 


APPEAL from the district court for Scotts Bluff county: 
CLAIBOURNE G. PERRY, JUDGE. Affirmed. 


Morrow & Miller, Floyd E. Wright and Cline, Williams 
& Wright, for appellants. 


Bertrand V. Tibbels, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 
This is an action by Richard Crecelius, a minor, by R. Al- 
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len Crecelius, his father and next friend, plaintiff and ap- 
pellee, against Gamble-Skogmo, Incorporated, a corpora- 
tion, and Robert R. Robertson, defendants and appellants. 
The action is for damages for personal injuries claimed to 
have been sustained by plaintiff on the 24th day of July, 
1940, in the city of Scottsbluff, Scotts Bluff county, Nebras- 
ka, on account of alleged negligence of the defendant, Rob- 
ertson, who was at the time employed by, and engaged in 
the operation of a truck owned by, the defendant Gamble- 
Skogmo, Incorporated. 

The case was tried to a jury and on February: 22, 1943, a 
verdict was returned in favor of plaintiff and against the 
defendants for $20,000. Judgment was rendered on the 
verdict. From this judgment the defendants have appealed 
to this court. 

Many of the pertinent facts in the case are not disputed. 
Among them are these: West Twentieth street is a street 
extending east and west in the city of Scottsbluff, Nebras- 
ka, and in the vicinity involved here it has a width of ap- 
proximately 42 feet. Intersecting Twentieth street are 
avenues “C” and “D.” Avenue “D” is one block west of 
avenue “C.” On July 24, 1940, the defendant, Robertson, 
in due course of his employment, was operating a Chevrolet 
pick-up truck in the business of the defendant, Gamble- 
Skogmo, Incorporated. Shortly after 5:00 p. m. while Rob- 
ertson was operating the truck in an easterly direction on 
Twentieth street between avenues “C” and “D” he ran into 
the plaintiff, a minor of the age of four years. The plain- 
tiff, at the time, was crossing Twentieth street. From the 
south side he was running across the street in a northeast- 
erly direction. The right front fender struck plaintiff and 
as a result he came to rest some distance eastward from the 
point of collision and near the center of Twentieth street. 
That he was injured is not questioned. The character and 
extent of his injuries are in dispute. 

Plaintiff by his petition contends that the collision came 
about because of negligence in substantially the following 
particulars: The truck was equipped and operated with de- 
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ficient, faulty and improper brakes; the truck was operated 
at an excessive rate of speed in violation of the ordinances 
of the city of Scottsbluff; the truck was operated without 
proper control; Robertson failed to steer the truck to right 
or left so as to avoid striking plaintiff although he had suf- 
ficient opportunity so to do. 

In the answer the allegations of negligence are generally 
denied and the defendants further allege substantially that 
Robertson was confronted with an emergency for which he 
was in nowise responsible, whereby he was unable, in the 
exercise of ordinary care under the circumstances, to avoid 
striking the plaintiff. 

The first question raised by the appeal is the sufficiency 
of the evidence to justify the submission of negligence of 
the defendants to a jury. The determination of this ques- 
tion must be agreeable to two rules. 

The first is that in considering a motion for a directed 
verdict this court must, for the purpose of a decision there- 
on, treat it as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party against 
whom the motion is directed, and said party is entitled to 
have every controverted fact resolved in his favor and to 
have the benefit of every inference that can reasonably be 
deduced from the facts in evidence. Fairman v. Cook, 142 
Neb. 898, 8 N. W. 2d 315. 

The second is that where different minds may reasonably 
draw different conclusions from the evidence in a law ac- 
tion the question to be decided is for the jury. Craig v. 
Chicago, St. P., M. & O. R. Co., 97 Neb. 426, 150 N. W, 374; 
Hickey v. Omaha & C. B. Street Ry. Co., 140 Neb. 665, 1 N. 
W. 2d 304; Fulcher v. Ike, 142 Neb. 418, 6 N. W. 2d 610. 

In the light of these rules it becomes necessary to exam- 
ine the evidence. The helpful evidence in this connection is 
found for the most part, if not entirely, in the testimony of 
plaintiff’s witness, Dan Goodro, as aided by distances shown 
by the plat of the area of Twentieth street between avenues 
“Cc” and “D.” Goodro and the defendant, Robertson, were 
the only eyewitnesses to the accident. The pertinent part 
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of Goodro’s testimony is the following: “Q. (163) Just tell 
us what happened as you drove along there? A. * * * I 
turned around and I seen Dickie, and there was another 
boy there with the bunch. I seen him start running across 
the street and I seen a pick-up coming. * * * Q. (166) Mr. 
Goodro, just tell us what you saw there? A. Well, I saw the 
pick-up coming and I saw the boy start from the curb. 
Q. (167) Then what happened? A. Well, then the boy got 
hit. * * * @Q. (170) Where was the pick-up truck? Where 
was the pick-up truck when Dickie left the curb? A. It 
looked to me like it was entered D at the intersection. 
Q. (171) Did you watch it then from the time it entered D 
until the time it hit Dickie? A. Yes. * * * Q. (191) Now, 
which did you see first, Dickie leave the curb or the pick- 
up? A. Well, I seen them both about the same time. Dickie 
started to run. * * * Q. (358) When the Crecelius boy 
started across the street, in which direction did he run? 
A. Northeast. Q. (359) He was going in a northeasterly 
direction? A. Across towards the alley. * * * Q. (375) 
Can you tell this jury about exactly where that truck was 
at the time the boy left the curb? A. He was coming into 
the intersection at D when this boy left the curb. * * * 
. Q. (411) Now, about how far west of the extended line of 
the north alley was it that Dickie left the curb? A. How 
far west of the north alley? Q. (412) Yes. How far west 
of the extended line of the north alley? If you extended 
that line across the street, how far west of the alley would 
it be? A. Of the north alley? Q. (413) Yes, of the north 
alley? A. I would say it would be about thirty-five feet.” 
On the matter of speed of the truck this witness testified 
that it was traveling at a rate of about 45 miles per hour. 
If this testimony is true then by reference to the plat 
which is in evidence plaintiff started across the street from 
a point about 35 feet west of the alley which alley is 140 
feet east of avenue “D.” At the time plaintiff started 
across Robertson was at least 105 feet to the west. The 
witness also testified that there was no traffic and no parked 
automobiles to obstruct Robertson’s full view of the street. 
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At the time of the accident the brakes on the truck were 
greatly out of adjustment. The left front had no braking 
pressure, the right front had 75 pounds, the right rear 300 
pounds and the left rear 600 pounds. 

On these facts there was clearly a question of-negligence 
to be submitted to the jury. The jury had a right to con- 
sider whether or not Robertson was negligent in not, under 
the circumstances, having the truck under such control as 
to be able to avoid striking the plaintiff by stopping, turn- 
ing to the left or to the right, or in not seeing plaintiff in 
time to avoid striking him. It is true that Robertson’s ver- 
sion of the incidents varies greatly from that of Goodro. 
He says that plaintiff ran out from behind an automobile 
which was parked on the south side of the street so closely 
in front of him that he did not even have time to apply his 
brakes before striking plaintiff and that there was no pos- 
sibility of avoiding him although he was traveling only be- 
tween 20 and 25 miles per hour. 

This does not present a question for the court but is a 
disputed question of fact for the jury, since as to it, we are 
unable to say that different minds could not reasonably 
draw different conclusions from this evidence. 

Appellants contend that it was error to permit Goodro to 
give his opinion as to the rate of speed Robertson was driv- 
ing at the time of the accident on the ground that he did not 
have reasonable time, means, distance or opportunity to for- 
mulate a basis for an opinion. They contend that the ad- 
mission of this opinion is violative of the rule announced in 
the second syllabus point in Bergendahl v. Rabeler, 133 
Neb. 699, 276 N. W. 673, and followed in Knoche v. Pease 
Grain & Seed Co., 184 Neb. 130, 277 N. W. 798; Mierendorf 
v. Saalfeld, 1388 Neb. 876, 295 N. W. 901; Fairman v. Cook, 
supra, as follows: ‘Where it appears that a.witness had no 
reasonable time, means, distance or opportunity to formu- 
late a basis for an opinion as to the speed of a car, the tes- 
timony of such witness is insufficient to sustain a finding of 
excessive speed in the absence of other evidence on the sub- 
ject.” 
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The rule is a sound one but in the negative sense in which 
it is stated it can have no application here. The testimony 
of the witness discloses that he did have a basis for his 
opinion. He first saw the truck a distance of about a half 
block away, observed it from that time until it came to a 
stop. It was coming toward him and at least in part his 
estimate was based on the time taken to close the gap be- 
tween. The accuracy of such estimates or opinions is open 
to question but being admissible as evidence the determina- 
tion is one for the jury and not the court. 

On February 6, 1943, more than two and one-half years 
after the accident, the brakes of a Chevrolet pick-up truck 
similar to the one involved in the accident were adjusted so 
that the pressure on the wheels was the same as that on the 
defendant’s truck at the time of the accident and driven to 
the scene of the accident where a police officer made some 
experiments. Apparently the purpose was to show in what 
distance the truck could be stopped by the use of brakes go- 
ing at different speeds, although this is not quite clear. The 
testimony adduced was as to length of skid marks rather 
than stoppage distances. 

Over objection of the defendants the court permitted 
witnesses to give the results of the experiments, and photo- 
graphs of skid marks produced on the pavement as a result 
of the experiments were admitted in evidence. 

With regard to the matter of admission of evidence of 
experiments this court has said: “While experiments are 
sometimes admitted to illustrate a given subject, we are not 
aware of any rule that permits onlookers to testify as to the 
result, without laying the foundation and showing that the 
result of the experiment can be relied on as a substantive 
fact. This means that, as a foundation for this testimony, 
it must be shown that the person who makes the experi- 
ment is competent to do so; that the apparatus used was of 
the kind and in the condition suitable for the experiment, 
and that the experiment was honestly and fairly made. 
Without these facts established, ‘the result’ is without pro- 
bative force.” Omaha Street Ry. Co. v. Larson, 70 Neb. 591, 
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97 N. W. 824. See, also, Clarence v. State, 86 Neb. 210, 
125 N. W. 540; Amsbary v. Grays Harbor Ry. & L. Co., 78 
Wash. 379, 139 Pac. 46, 8 A. L. R. 1; Kohlhagen v. Card- 
well, 93 Or. 610, 184 Pac. 261,8 A. L. R. 11; Ragan v. Mac- 
Gill, 184 Or. 408, 292 Pac. 1094, 72 A. L. R. 860; 9 Blash- 
field, Cyclopedia of Automobile Law and Practice (Part 2) 
(Perm. ed.) 619-620; 20 Am. Jur. 627-632 ; 82 C. J. 8. 440- 
443. 

This court recognizing the difficulties attending an offer 
of evidence of illustrative experiments has adopted the rule 
that in such cases a discretion is conferred upon the trial 
court and that unless there is a clear abuse of discretion a 
judgment will not be reversed on account of the admission 
or rejection of such evidence. In City of Ord v. Nash, 50 
Neb. 335, 69 N. W. 964, it was said: “Some discretion is 
conferred upon the trial court in receiving evidence of ex- 
periments for the purpose of contradicting or corroborat- 
ing other witnesses, and in order to authorize the reversal 
of a judgment on account of the admission or rejection of 
such evidence there must have been a clear abuse of discre- 
tion.” Other cases adhering to this principle are: Davis v. 
State, 51 Neb. 301, 70 N. W. 984; Lillie v. State, 72 Neb. 
228, 100 N. W. 316; Falkinburg v. Prudential Ins. Co., 132 
Neb. 831, 273 N. W. 478. 

From an examination of this record we are unable to say 
that this evidence with its foundation was or was not of 
value to the jury in a determination of the question to which 
it related. Certainly the jury were entitled to the benefit 
of every probative fact available and under our system of 
jurisprudence, moreover of government, the determination 
of issue of fact in jury cases is within the exclusive prov- 
ince of the jury. Thus conclusively under our system of 
government we presume that juries are capable of weighing 
the facts and rendering just decisions. 

We are unable to say on the record that the court abused 
its discretion in the admission of the evidence of these ex- 
periments. 

Three doctors were called by plaintiff to testify as ex- 
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perts with regard to his condition. Each of these doctors 
had previously examined him, had obtained a history from 
the father and had examined the hospital records made 
while the plaintiff was in the hospital, which records were 
in evidence. Each doctor testified to his findings and the 
history given. Hypothetical questions were propounded to 
each of the doctors. With this background each doctor was 
permitted to express his opinion as to the condition of plain- 
tiff, past, present and future. The qualifications of these 
witnesses were sufficient, the matters inquired about. were 
pertinent to the issues being tried, the histories were ad- 
missible, the hypotheses embraced the essential features of 
the evidence and the answers responded to the proper sub- 
ject matter of inquiry. 

Assignments of error Nos. 18, 14, 15, 16, 17, 18, 20 and 21 
challenge the propriety of certain of the testimony of the 
three doctors mentioned in this connection and with this 
foundation. We find no error in the admission of this tes- 
timony. 

We next direct our attention to assignment of error No. 
19. Under this assignment one doctor was allowed to give 
it as his opinion that the accident would have the effect of 
shortening plaintiff’s normal life expectancy by 25 years. 
This evidence was doubtless admissible. 32 C. J. S. 238, 
sec. 534; 22 C. J. 661; 20 Am. Jur. 722, sec. 862, and 735, 
sec. 872. Assuming however that there was no sufficient 
foundation for its admission this evidence could not have 
been prejudicial to defendant. 

The reason why this is true is obvious. If it had any ef- 
fect at all it would have been to reduce rather than increase 
the amount of plaintiff’s recovery since while plaintiff was 
entitled to his pecuniary loss based on his life expectancy 
before the injury, the recovery for future mental and phys- 
ical suffering would depend upon expectancy in his injured 
condition. The rule of law in this connection has been an- 
nounced in Webb v. Omaha & S.1. R. Co., 101 Neb. 596, 164 
N. W. 564, as follows: “In an action to recover damages for 
personal injuries which are permanent and have impaired 
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the earning capacity of the plaintiff, damages awarded for 
pecuniary loss by reason of his decreased earning power 
should be based on the probable expectancy of plaintiff’s 
life immediately before the injury, but damages awarded 
for future mental and physical suffering should be consid- 
ered in connection with the probable expectancy of plain- 
tiff’s life in his injured condition-at the time of the trial.” 

Complaint is made that in violation of statute (Comp. St. 
1929, secs. 20-1111 - 20-1115) the court erroneously per- 
mitted the bailiff to answer a question propounded by the 
jury, the point being that this was in violation of the stat- 
utory requirement that juries shall be instructed in writing. 

In this connection the record discloses that on February. 
22, 1943, while the jury were deliberating they requested 
that the bailiff inquire of the judge in substance whether or 
not a recovery by plaintiff would be subject to income tax. 
He made the inquiry of the judge. The judge advised the 
bailiff that he would give no instruction on that subject. 
This reply was communicated to the jury by the bailiff. 

We observe nothing in this which could have prejudiced 
either one of the parties. However, communications be- . 
tween the trial judge and jury after retirement of the jury 
should be controlled by a high degree of circumspection. 
We commend the practice approved in Wiegand v. Lincoln 
Traction Co., 123 Neb. 766, 244 N. W. 298. 

Appellant contends that there was error in certain in- 
structions given by the court. The first one discussed in 
the brief is instruction No. 7. This instruction related to 
the fixation of damages by the jury. In the instruction the 
following language is found: ‘In fixing the amount of such 
damages you should consider the character and extent of 
plaintiff’s injuries and of their probable duration; * * * .” 
It is the contention that a jury in assessing future damages 
may consider only reasonable certainty and not probability. 

As authority for its position attention is directed to Bur- 
kamp v. Roberts Sanitary Dairy, 117 Neb. 60, 219 N. W. 
805; Fisher v. Trester, 119 Neb. 529, 229 N. W. 901; 
Schwarting v. Ogram, 123 Neb. 76, 242 N. W. 273; Jensen 
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v. Omaha & C. B. Street Ry. Co., 128 Neb. 21, 257 N. W. 
257. 

In Burkamp v. Roberts Sanitary Dairy, supra, it is stat- 
ed: “By instruction No. 16 upon the measure of damages, 
the jury were told that they might consider ‘any physical 
or mental pain or anguish, which the plaintiff has suffered 
because of his injuries, or any pain that he still suffers, or 
will probably suffer in the future.’ This was error in so 
far as it permitted the jury to allow damages for pain which 
the plaintiff will ‘probably suffer in the future.’ This lan- 
guage is too indefinite and conjectural. The only future 
pain and suffering which the jury is entitled to consider is 
such as the evidence shows with reasonable certainty he 
will experience.” 

From a careful examination of this instruction and oth- 
ers accompanying it we conclude that the contention of ap- 
pellant is without merit. This instruction requires that the 
jury shall ‘consider the character and extent of plaintiff’s 
injuries and of their probable duration.” This is directive 
and properly so. Instruction No. 10, which must be read 
. with instruction No. 7, informs the jury as to the weight of 
evidence required under the directive of No. 7. It is as fol- 
lows :"“You are instructed that to warrant a recovery for a 
permanent injury the future extent of the injury must be 
shown with reasonable certainty, a mere conjecture or even 
a probability of the future disability which may never exist 
is not sufficient.” Considering the instructions together 
we are of the opinion that the jury were not improperly in- 
structed in this regard and that the manner of. instructing 
could not be calculated to mislead. 

We find no error in the giving of instructions Nos. 15, 18 
and 28, the other instructions discussed in the brief. There 
was ample evidence upon which to submit the matters there- 
in involved for determination by the jury. No complaint is 
made that these instructions do not embody correct prin- 
ciples of law. 

The remaining error complained of is that the verdict is 
excessive. It is contended that the verdict is so clearly ex- 
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cessive as to indicate that it was the result of passion and 
prejudice on the part of the jury. If this is apparent from 
the record then it is the duty of the court to set it aside and 
grant a new trial for that reason. 

This court, however, can properly do this only when from 
the record it appears that there is either no evidence to sup- 
port the verdict or that reasonable minds cannot come to 
any other conclusion than that the verdict is the result of 
passion and prejudice. Any other attitude would amount 
to an invasion of the province of the jury. 

The record having been examined in this light we are un- 
able to say that the verdict was the result of passion and 
prejudice, and is excessive. 

. Three doctors testified on behalf of the plaintiff and gave 
their findings and opinions as to his condition, past, present 
and future, and, without detailing it, if this testimony is to 
be believed, plaintiff received severe and painful injuries, 
the end results of which have been and will be disabling and 
progressively so during the life of plaintiff. In just what 
degree is none too clear. On the other hand the defendants 
called three doctors whose testimony indicated that there 
had been a complete recovery and that there are and will be 
no after effects. The jury, whose prerogative it was to 
consider the credibility of the witnesses, could accept either 
viewpoint and, as is apparent, having accepted that of 
plaintiff’s witnesses, this court is unable to say that they 
are wrong. Reversal cannot be granted on this ground. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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HoMER H. JOHNSON, APPELLANT, v. RADIO STATION WOW, 
INC., ET AL., APPELLEES. 
13 N. W. 2d 556 


Fitep Marcu 10, 1944. No. 31685. 


1. Corporations. The directors of a corporation have no authority 
to make or authorize contracts or do other acts which are be- 
yond the powers conferred upon the corporation by its charter. 

2. - The wisdom and expediency of corporate business pol- 
icies and the methods of executing them are left to the discre- 
tion and decision of the board of directors. In the absence of 
usurpation, fraud, gross negligence or transgression of statu- 
tory limitations, courts of equity will not interfere, at the suit 
of dissatisfied stockholders, merely to overrule the discretion of 
directors on questions of corporate management, policy or busi- 
ness. 

3. Fraud. Constructive fraud is a breach of legal or equitable duty 
which, irrespective of the moral guilt of the fraud-feasor, the 
law declares fraudulent because of its tendency to deceive others, 
to violate public or private confidence, or to injure public inter- 
ests. Neither actual dishonesty of purpose nor intent to deceive 
is an essential element of constructive fraud. 

The general rule that fraud is not presumed, but must 
be proved by the party who alleges it, does not mean that it 
cannot be otherwise proved than by direct and positive evidence. 
Fraud in a transaction may be proved by inferences which may 
reasonably be drawn from intrinsic evidence respecting the 
transaction itself, such as inadequacy of consideration, or ex- 
trinsic circumstances surrounding the transaction. 

5. Contracts. Value of property is always a matter of judgment, 
and a contract based upon inadequate consideration will not be 
set aside for that reason alone, unless, as the rule is generally 
stated, the inadequacy is so great as to furnish of itself a con- 
vincing evidence of fraud. 

6. Equity. In the determination of the interests of parties, equity 
looks through the form and regards the substance of the trans- 
action. 


APPEAL from the district court for Douglas county: JOHN 
A. RINE, JUDGE. Reversed, with directions. 


Stewart, Stewart & Whitworth and Ralph W. Slocum, 
for appellant. 


Brown, Crossman, West, Barton & Fitch, Rainey T. Wells, 
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Paul P. Massey, Peterson & Devoe, Cline, Williams & Wright 
and William P. Kelley, contra. 


Heard before PAINE, CARTER, MESSMORE, YEAGER, CHAP- 
PELL and WENKE, JJ., and ELLIs, District Judge. 


WENKE. J. j 

This action was commenced in the district court for 
Douglas county by Homer H. Johnson, as plaintiff, on be- 
half of himself and all other members of the Woodmen of 
the World Life Insurance Society, against Radio Station 
WOW, Inc., the Woodmen of the World Life Insurance So- 
ciety, a corporation, De E. Bradshaw, T. E. Patterson, Far- 
rar Newberry, William Ruess, W. C. Braden, R. E. Miller, 
Sterling C. Holston, and John J. Gillin, Jr., as defendants, 
to have the lease and assignment of license by the society of 
its radio station to Radio Station WOW, Inc., be declared 
illegal and void and that they be canceled and terminated 
and that the society be enjoined from transferring by lease, 
assignment or otherwise radio station WOW or its license 
thereto and that the officers of the society be required to 
pay to the society all expenses incurred in connection there- 
with. From a finding for the defendants and against the 
plaintiff and dismissing the plaintiff’s action and the over- 
ruling of plaintiff's motion for a new trial, the plaintiff has’ 
appealed. ~ 

For the purpose of this appeal the appellant will be re- 
ferred to as the plaintiff; the defendant Radio Station 
WOW, Inc., as the lessee; the Woodmen of the World Life 
Insurance Society, a corporation, as the society; De E. 
Bradshaw, T. E. Patterson, Farrar Newberry, William Ru- 
ess, W. C. Braden, R. E. Miller, and Sterling C. Holston col- 
lectively as the officers and directors of the society; and 
John J. Gillin, Jr., as Gillin. 

The first question presented by this appeal is whether the 
board of directors of the society had the power to authorize 
the execution of the lease to the radio station. Section 44- 
1201, Comp. St. 1929, provides in part as follows: “Any 
such society shall be deemed to have a representative form 
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of government when it shall provide in its constitution and 
laws for supreme legislative or governing body composed of 
representatives elected either by the members, or by dele- 
gates elected directly or indirectly by the members, togeth- 
er with such other members as may be prescribed by its 
constitution and laws: * * * .” Section 1, art. V of the 
Amended and Substituted Articles of Incorporation, pro- 
vides: “The Sovereign Camp shall be the supreme repre- 
sentative governing body and shall be composed of its elec- 
tive officers, members of elective committees, who are ex of- 
ficio delegates thereto, and such other delegates as are now 
elected or as shall hereafter be provided for and elected pur- 
suant to the provisions of its Constitution, Laws and By- 
Laws.” Article VI thereof provides in part as follows: 
“The Board of Directors shall have the general control and 
management of the business affairs of this corporation and 
all matters, except during the sessions of the Sovereign 
Camp.” Section 2 of the Constitution, Laws and By-Laws 
as amended in 1941 provides: “The Sovereign Camp shall 
have original and appellate jurisdiction in all matters per- 
taining to the general welfare of this Society. * * * and 
shall have generally such powers and may perform such du- 
ties as it may deem wise for the welfare of the Society, 
** = ” Tt further provides in section 26 (a): “All power 
and authority of the Sovereign Camp, when not in session, 
shall be vested in the Board of Directors, except as herein 
provided.” And in section 26 (c): “It shall examine the 
transactions and reports of its officers and transact any 
business that cannot be delayed until a meeting of the Sov- 
ereign Camp.” Article IV of the Amended and Substituted 
Articles of Incorporation provides: ‘It may also purchase, 
erect, equip, furnish, maintain and operate radio stations; 
* * * 7 Section 3 of the Constitution, Laws and By-Laws 
as amended in 1941 provides: “The objects of this Society 
shall be * * * own, maintain and operate radio broadcasting 
stations, * * * .” While it is true, as stated in 2 Fletcher, 
Cyclopedia Corporations (Perm. ed.) 399, sec. 511: “* * * 
the directors of a corporation have no authority to make or 
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authorize contracts or do other acts which are beyond the 
powers conferred upon the corporation by its charter.” 
However, tested by the provisions of the statute, the Arti- 
cles of Incorporation and the. Constitution, Laws and By- 
Laws of the society, we determine that the board of direc- 
tors had the power and authority to enter into and authorize 
the execution of the 15-year lease of its radio station. 

The next question is, should a court of equity modify the 
’ lease? After the conclusion of the trial the plaintiff moved 
to amend the prayer of his petition by including therein 
conditions for modification of the lease. It is contended by 
the society, its officers and directors, lessee, and Gillin that 
this motion was never ruled on and therefore not properly 
here for consideration. In Davey v. Aevermann, 110 Neb. 
62, 192 N. W. 956, we held: “This court will not review an 
alleged ruling of the district court where the record brought 
to this court fails to disclose that such ruling was, in fact, 
made by the trial court.” The prayer of plaintiff’s petition 
includes the following: “‘ * * * and for such other, further 
and different relief as equity and justice may require.” If 
we were inclined to consider the question of modification 
this part of the prayer would be broad enough to permit us 
to do so. However, as stated in 19 C. J. S. 83, sec. 743: 
“Within the limits of their authority directors or trustees 
possess full discretionary power, and in the honest and rea- 
sonable exercise of such power they are not subject to con- 
trol by the stockholders or by the courts at the instance of a 
stockholder, * * * in the absence of usurpation, of fraud, or 
of gross negligence, courts of equity will not interfere at 
the suit of a dissatisfied minority of stockholders, merely to 
overrule and control the discretion of directors on questions 
of corporate management, policy, or business.” And as 
stated in Royal Highlanders v. Wiseman, 140 Neb, 28, 299 
N. W. 459: “The accepted principle is that the wisdom and 
expediency of corporate business policies and the methods 
of executing them are left to the discretion and decision of 
the board of directors. In the absence of usurpation, or 
fraud, or gross negligence, or transgression of statutory 
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limitations, courts of equity will not interfere at the suit of 
dissatisfied stockholders merely to overrule the discretion 
- of directors on questions of corporate management, policy 
or business.” To like effect are McQuillen v. National Cash 
Register Co., 112 Fed. 2d 877; Wight v. Heublein, 238 Fed. 
321; City Bank Farmers Trust Co. v. Hewitt Realty Co., 
257 N. Y. 62, 177 N. E. 809. Therefore, in the absence of 
usurpation, fraud, gross negligence or transgression of 
statutory limitations this court will not interfere with the 
discretionary powers of directors on questions of corporate 
management, policy or business. 

The next question is, did the officers and directors of the 
society in making the lease so violate their duties to the so- 
ciety that the lease will have to be canceled? The nature of 
their relationship is well summarized in Beawmont v. Fol- 
som, 186 Neb. 235, 285 N. W. 547: “Directors occupy, of 
course, a fiduciary relation to the corporation and its stock- 
holders. Howell v. Poff, 122 Neb. 793, 241 N. W. 548. They 
must exercise the utmost good faith in any transaction 
touching their duties to the corporation and its property. 
3 Fletcher, Cyclopedia Corporations (Perm. ed.) sec. 850. 
Conduct tinged with any breach of faith or inconsistent 
with any duty will be readily condemned. Nebraska Power 
Co. v. Koenig, 93 Neb. 68, 189 N. W. 839. Dealings with re- 
spect to corporate property will be given most careful scru- 
tiny. Gorder v. Plattsmouth Canning Co., 36 Neb. 548, 54 
N. W. 830.” And as stated in Whaley v. Matthews, 134 
Neb. 875, 280 N. W. 159: “ ‘Every violation by a trustee of 
a duty required of it by law, whether wilful and fraudulent, 
or done through negligence, or arising through mere over- 
sight or forgetfulness, is a breach of trust.’ First Trust 
Co. v. Carlsen, 129 Neb. 118, 261 N. W. 333.” 

In considering the facts in this case we will, of course, 
follow the rule as stated in Ericson v. Nebraska-lowa Farm 
Investment Co., 184 Neb. 391, 278 N. W. 841: “In the deter- 
mination of appeals in equity, this court will ‘reach an in- 
dependent conclusion as to what finding or findings are re- 
quired under the pleadings and all the evidence, without 
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reference to the conclusion reached in the district court or 
the fact that there may be some evidence in support there- 
of.’ Comp. St. 1929, sec. 20-1925.” 

The Woodmen of the World Life Insurance Society is a 
fraternal insurance society organized in 1891 with its head- 
quarters located in Omaha, Nebraska. At about the time of 
the lease here involved it had approximately $136,000,000 
of assets, $370,000,000 of insurance in force, 335,000 mem- 
bers, and its gross annual income was in the neighborhood 
of $16,000,000 a year.. The members of its board of di- 
rectors and its officers, who are also members of the board, 
at the time were De E. Bradshaw, president; T. E. Patter- 
son, vice-president; Farrar Newberry, secretary; William 
Ruess, chairman of auditors; W. C. Braden, auditor; R. E. 
Miller, treasurer ; Sterling C. Holston, escort; all of Omaha, 
who are the resident officers and directors named as defend- 
ants. Also, H. E. Klugh of Harrisburg, Pa., Robert G. 
Plunkett of Macon, Ga., William E. Mooney of Chicago, II1., 
Charles A. Hines of Greensboro, N. C., Rev. W. M. Craw- 
ford of Birmingham, Ala., T. A. Heise of Columbia, S. C., 
and John J. Wahl of San Antonio, Tex., who are the non- 
resident members. In 1923 the society obtained a license to 
operate radio station WOAW which subsequently became 
station WOW. During the years of 1923 to 1928, inclusive, 
the station operated at a loss. While a profit is shown for 
the years of 1929 to 1935, this is discounted by the fact that 
all charges were not made to the station that properly 
should have been such as space occupied, salary for time of 
officers required, wages for time of employees of the soci- 
ety, etc., so that it can be said that up until 1936, when the 
society changed its location and new equipment was added 
and a better wave length was obtained with more power, 
the station operated at a loss. During the years of 1936 
to 1942, inclusive, the station made a substantial return to 
the company. During this time there was charged to it sal- 
ary for the officers’ time used, which in 1942 amounted to 
$35,000, also for the space occupied which was at the same 
rate as provided in the lease to lessee. After deducting all 
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expenses from gross income, including that charged for the 
officers’ time and rent for space occupied, the following net 
was left from the operation of the station: 


1936 $131,337.34 
1937 204,631.31 
1938 174,169.14 
1939 170,653.57 
1940 182,032.52 
1941 212,807.38 
1942 287,487.74 


or a yearly average of $194,724.14. The record further dis- 
closes that the gross income for January and February of 
1948 was in excess of that for the same months in 1942. 
While the first evidence of any action with reference to a 
disposition of the station appears in the minutes of the 
meeting of the board of directors on October 30, 1937, noth- 
ing further appears until the action of March 5, 1942; how- 
ever, the record does disclose that it was often discussed 
among the officers and directors. Members of the board 
gave as some of their reasons for wanting to dispose of the 
station the following: That the station interfered with the 
officers in the discharge of their duties to the society which 
was organized for the purpose of fraternal insurance; the 
possibility of its (the radio station) income being made sub- 
ject to income tax; the possibility of its operation causing a 
tax to be levied on the gross income of the society; the pos- 
sibility of legislation preventing a fraternal insurance so- 
ciety from owning and operating a radio station; that the 
society was drawn into controversial subjects discussed 
over the station; that it caused difficulties in the relation- 
ship between employees of the society and the station due to 
the differences in wage scale; fear of regulatory measures 
of the Federal Communications Commission destroying the 
value of the station ; because the area covered by the station 
had been so materially reduced it no longer was of any 
great value as an advertising medium for the society; be- 
cause of the additional cost that new developments such as 
television and frequency medulation would entail; the pos- 
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sibility of government ownership; and that it had reached 
the peak of its earning powers and there probably would be 
a decline in its earning capacity. 

On March 5, 1942, the board of directors passed a resolu- 
tion authorizing the president to negotiate and make a sale 
of the property for the best price obtainable. Thereafter, 
on August 25, 1942, President Bradshaw made his report to 
the board. A committee, consisting of directors Charles 
A. Hines, William E. Mooney, Robert G. Plunkett, and 
W. C. Braden, was appointed, who, with all the facts before 
them which were subsequently put in the lease, made their 
report to the board favorable to a sale or lease or both and 
tendered a resolution to that effect. This resolution, after 
all the facts with reference to the lease were presented to 
the board, was unanimously adopted and President Brad- 
shaw was authorized to negotiate a sale or lease, or lease 
and sale subject to the lease, of the radio station, property, 
and assets other than cash and accounts above $25,000, and 
he and the secretary were authorized to execute all instru- 
ments necessary to carry it into effect. Pursuant thereto 
the lease on the station and also a lease on the space it oc- 
cupies were entered into, the terms of which are in accord- 
ance with those presented to the special committee and the 
board. The question of making the lease or sale, or both, 
was left with President Bradshaw and he handled all the 
negotiations in reference thereto, William Ruess being the 
only one present at any of the negotiations. 

The lessee is a corporation organized for the purpose of 
operating the station. Its officers, stockholders, and direc- 
tors are John J. Gillin, Jr., of Omaha, president and general 
manager of the station, who owns 100 shares of preferred 
A, 250 preferred B, and 350 common; Guy C. Myers of 
Seattle and New York, vice-president, who owns 250 shares 
of preferred A and 250 common; M. M. Meyers, Omaha, 
secretary, who owns 50 shares of preferred A and 50 com- 
mon; Harvey E. Milliken, Omaha, treasurer, who owns 50 
shares of preferred A and 50 common; Francis P. Mat- 
thews, Omaha, who owns 100 shares of preferred A and 
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100 common; J. J. Isaacson, Omaha, who owns 50 shares of 
preferred A and 50 common; Thomas J. Wallace, Chicago, 
Tll., who owns 100 shares of preferred A and 100 common; 
Robert P. Samardick, Omaha, who owns 50 shares of pre- 
ferred A and 50 common. All stock is valued at $1 per 
share, but preferred A and B has a $7 cumulative dividend 
right, all preferred being subject to retirement by payment 
of $100 per share and cumulated dividends. Common was 
sold at $1 per share, preferred A at $99 per share and 250 
shares of preferred B was sold to Gillin at $1 per share. It . 
was authorized to do business when $1,000 was subscribed 
and paid in. There is no personal] liability on the part of 
the stockholders. The board of directors has the power to 
determine the working capita] and fix or abolish reserves. 
The plaintiff charges that lessee is dominated and con- 
trolled by men who have been and now are directly or indi- 
rectly connected with the Consumers Public Power District 
of Nebraska, or are personally interested in its acquisition 
_of the power facilities serving Omaha and vicinity, which 
facilities are now owned and operated by the Nebraska 
Power Company, and that the obvious purpose of the leas- 
ing is to make the radio station available to Consumers and 
those interested in its acquisition of these facilities. The 
evidence discloses that Guy C. Myers, vice-president and 
stockholder of lessee, is a fiscal agent in the field of financ- 
ing utilities and had handled the acquisition of all utilities 
purchased by the Consumers Public Power District of some 
$47,000,000 in value and was negotiating for Consumers in 
its endeavor to purchase the properties of Nebraska Power 
Company for which an offer of $40,600,000 had been made; 
M. M. Meyers, secretary and a director and stockholder of 
lessee, is a representative of a banking syndicate which had 
handled all of Consumers’ bonds and which hoped to handle 
the bonds of Consumers if it purchased the property of Ne- 
braska Power Company; Francis P. Matthews, director and 
stockholder of lessee, is counsel for Consumers in its effort 
to purchase the properties of Nebraska Power Company; 
and that John B. Dawson, son-in-law of President Brad- 
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shaw, is a member of a New York firm of attorneys who 
are counsel for the banking syndicate that handles all of 
Consumers’ bonds. That these men have an interest in try- 
ing to secure the purchase for Consumers is beyond ques- 
tion but there is no evidence that Consumers has any inter- 
est in lessee nor have any of the officers and directors of the 
society any interest in Consumers or lessee nor can Con- 
sumers use any of its funds for this purpose. If any of these 
parties desired time on this station to explain their plan to 
the public they could purchase it no matter who owns the 
station and the same amount of time would have to be made 
available for the other side. It also appears that there is a 
divergence of opinion among the stockholders of lessee as to 
the desirability of Consumers acquiring these properties. 
The record does not sustain this contention of the plaintiff. 

The plaintiff further charges that the individual defend- 
ants, who are officers of the society, violated their duties as 
such officers and the trust imposed in them as such by de- 
vising a plan to unlawfully procure for the benefit and 
profit of themselves, their friends and associates the posses- 
sion and control of radio station WOW for a grossly inade- 
quate consideration. The record discloses that none of the 
officers and directors of the society have any interest in 
’ lessee nor any agreement with any one by which they have 
now or may in the future claim any interest therein. None 
of them have any interest in the purchase of the Nebraska 
Power Company property by Consumers, either directly or 
indirectly. In their action to dispose of the operation of 
the station the several directors gave various reasons as 
controlling their judgment for so doing. All of these rea- 
sons are not supported by evidence in the record but the ac- 
tion of leasing the station being within the scope of their 
authority the reasons therefor and the desirability thereof 
are matters for their concern and with which the court will 
not interfere unless their acts are shown to be fraudulent 
or the terms thereof so inadequate as to create a situation 
when it must be said that it would be a legal fraud to per- 
mit it to stand. Fraud is never presumed but must be es- 
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tablished by whoever alleges it and in examining the record 
we fail to find any evidence of actual fraud on the part of 
the officers and directors of the society. 

The next question presented by the record is, do the facts 
create a legal or constructive fraud? “Constructive or legal 
fraud may be found from the relation of the parties to a 
transaction, or from circumstances and surroundings un- 
der which it takes place. The conscience is not necessarily 
affected by it, and it may exist without any fraudulent in- 
tent. * * * ‘Legal fraud’ is synonymous with ‘constructive 
fraud,’ and is such as is implied by law from the nature of 
the transaction itself. The question of the existence or 
nonexistence of an actual] purpose to defraud does not enter 
as an essential factor in determining the question, but the 
law regards the transaction as fraudulent per se.” Lake 
Hiawatha Park Assn. v. Knox County Agricultural Soci- 
ety, 28 Ohio App. 289, 162 N. E. 653. In Taxpayers’ League 
v. Wightman, 139 Neb. 212, 296 N. W. 886, we held: “‘ ‘Con- 
structive fraud is a breach of legal or equitable duty which, 
irrespective of the moral guilt of the fraud-feasor, the law 
declares fraudulent becausé of its tendency to deceive oth- 
ers, to violate public or private confidence, or to injure pub- 
lic interests. Neither actual dishonesty of purpose nor in- 
tent to deceive is an essential element of constructive fraud.’ 
26 C. J. 1061.” Fraud may be established by circumstantial 
evidence. “The general rule that fraud is not presumed, 
but must be proved by the party who alleges it, does not 
mean that it cannot be otherwise proved than by direct and 
positive evidence. Fraud in a transaction may be proved 
by inferences which may reasonably be drawn from intrin- 
sic evidence respecting the transaction itself, such as inade- 
quacy of consideration, or extrinsic circumstances sur- 
rounding the transaction. In fact, many of the elements of 
fraud are such as not to be susceptible of proof by direct 
testimony. Fraud in its nature is not a thing susceptible 
of ocular observation or readily demonstrable physically ; 
it must, of necessity, be proved in many cases by inferences 
from the circumstances shown to have been involved in the 
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transaction in question.” 24 Am. Jur. 89, sec. 257. “Equi- 
ty courts are said to be more liberal] than the law courts in 
respect of the circumstances from which an inference of 
fraud may be drawn, and will grant relief upon the ground 
of fraud established by circumstantial evidence which 
would not always be deemed sufficient evidence to justify a 
verdict at law.” 24 Am. Jur. 128, sec. 282. 

During the past seven years the station has netted the so- 
ciety an average annual income of approximately $194,000 
in addition to being charged the same rental for the space 
occupied in the society’s building as provided in the lease 
with lessee and also being charged with part of the salary 
of the officers of the society, which in 1942 was $35,000. 
The net for 1942 was approximately $287,000. The aver- 
age of the 15-year lease will be approximately $74,000 a 
year. While the rental income for the space occupied in the 
building that the society will receive remains the same and 
it will be assumed that the time given by the officers to the 
station and now available to other functions of the society 
will be of sufficient value to compensate for the amount of 
their salary formerly charged to the station, yet, it is diffi- 
cult to understand why an agreement would be entered into 
that would so seriously cut down the income of the society. 
As an explanation of the difference in the value of the in- 
come of the station to the society and the same income to a 
purchaser or lessee is cited the application of federal in- 
come taxes thereto. The income while the station is being 
operated by the society is tax exempt while generally the 
income to most any purchaser or lessee would be subject to 
tax in an amount depending upon the various factors as 
they would affect such purchaser or lessee. The radio sta- 
tion is-a business different from that of the society general- 
ly and the matter of the desirability of the society disposing 
of it being for the board of directors, since it had the power 
and authority to do so, we will generally not interfere, un- 
less, we come to the conclusion that to permit the action to 
stand would work a fraud upon the society. The rule as to 
inadequacy of consideration, taken from 9 C. J. 1174, and 
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as approved in Price v. Fraser, 119 Neb. 806, 231 N. W. 18, 
is: “Value of property is always a matter of judgment, and 
a contract based upon inadequate consideration will not be 
set aside for that reason alone, unless, as the rule is gener- 
ally stated, the inadequacy is so great as to furnish of itself 
a convincing evidence of fraud.” If the question of inade- 
quacy of income alone were to be the sole guide to our de- 
termination in this matter it would be a serious question, 
whether or not the lease should be set aside, but in deter- 
mining this question we must carefully analyze the facts 
leading up to its disposition together with the terms and 
conditions thereof, for as stated in McGuire v. Stimbert, 
129 Neb. 383, 261 N. W. 685: “In the determination of the 
interests of parties, equity looks through the form and re- 
gards the substance of the transaction.” 

The record discloses that President Bradshaw, who was 
then general counsel for the society, was instrumental in 
getting the station for the society in 1923. At first the sta- 
tion was financially unsuccessful. President Bradshaw em- 
ployed Gillin in 1929 and he seemed to have the ability to 
operate the station successfully and President Bradshaw 
felt Gillin was largely responsible for the station’s remark- 
able success. Gillin, however, did not at any time become 
an officer or director of the society. No particular effort 
was made to dispose of the station by either lease or sale 
until 1942 although the officers and directors testified that 
they often discussed it. In 1937 there was some action taken 
by the board but nothing in particular was done in regard 
thereto. It is also significant to note that President Brad- 
shaw in his reports to the Sovereign Camp of the Society in 
1937, 1939, and 1941 reported favorably upon the radio sta- 
tion and that it was a valuable adjunct to the society and to 
like effect in his semi-annual reports to the board of direct- 
ors up until 1942, while in his testimony he stated that it 
had ceased to be such for the past five or six years. There 
is evidence that Cowles of Des Moines, Ia., made an offer in 
1935 and that the World Herald attempted negotiations in 
1936 and 1937 but nothing came of these negotiations. 
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However, in March of 1942 the board of directors author- 
ized President Bradshaw to negotiate and make a sale of the 
property for the best price obtainable. The reasons of the 
various officers and directors for the desired disposition 
have already been set forth in this opinion. 

President Bradshaw first began his negotiations by con- 
tacting Trammell of N. B. C. and trying to interest him in 
having his company carry a second mortgage on the station 
of $350,000 subject to a first mortgage of $350,000 to the 
society. This was at first favorably considered and Presi- 
dent Bradshaw then contacted Carl A. Swanson and his two 
sons, Clarke and Gilbert, all of Omaha, endeavoring to sell 
them the station for $850,000, $150,000 to be a cash pay- 
ment and the balance to consist of two mortgages as above 
described. The society was to get the proceeds of the sec- 
ond mortgage. When these negotiations fell through be- 
cause N. B. C. refused to make the loan a lease was dis- 
cussed, which was to include an option to purchase. This 
failed to materialize because of the manner in which feder- 
al income tax regulations would affect the income if a lease 
included an option to purchase. Negotiations then contin- 
ued with A. Horace Erickson and Clarke Swanson discuss- 
ing a sale for $850,000. Erickson and Swanson refused to 
consider this.amount but wanted to offer around $600,000- 
$650,000 but President Bradshaw would not consider any- 
thing under $850,000. A lease was then discussed but when 
Erickson and Swanson wanted the society to pay for new 
equipment needed for television and also wanted to move 
the station, this fell through. It is significant that in all 
these negotiations President Bradshaw wanted the parties 
to give Gillin a place in the business. Gillin and President 
Bradshaw had become very close personal friends and as 
President Bradshaw testified, Johnny (Gillin) had stayed 
with him and made the station and he did not want to seli it 
without Johnny being included and have a share in the 
business and he was willing to do the best he could to see 
that he got it. There is also evidence that the purchase of 
the station was considered by the Securities Acceptance 
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Corporation but dropped, and that the World Herald again 
made efforts to acquire the station but were turned down 
until the negotiations hereinafter discussed were completed. 

When these negotiations with Swanson and his two sons 
and then with Erickson and Swanson fell through, Presi- 
dent Bradshaw suggested to Gillin that he organize a group 
of his friends for this purpose and out of these contacts 
was created Radio Station WOW, Inc., lessee. Among those 
contacted by President Bradshaw who became officers and 
stockholders of lessee are Guy C. Myers, Harvey E. Milli- 
ken, M. M. Meyers, and J. J. Isaacson. This corporation, 
the personnel and stock ownership of which has been set 
out in this opinion, was formed on October 3, 1942, the same 
day the lease was entered into. Until the very day lessee 
was incorporated on October 3, 1942, Gillin was only to in- 
vest a nominal sum to acquire a one-fourth interest therein 
of 250 shares of common and 250 shares of preferred B and 
only when Erickson and Swanson on that date backed down 
on their agreement to put up $25,000 did Gillin agree to put 
up $10,000 for which he received 100 shares of common and 
100 shares of preferred A. Matthews then put up $5,000 
more and Isaacson and Samardick each came in for $5,000, 
making the $25,000 which Erickson and Swanson were to 
have put up. 

Let us now examine the lease and the provisions thereof. 
The cash rentals are $8,166 a month for three years and 
$5,680 a month for 12 years. It is significant to note that 
the lease requires no down payment, whereas in all pre- 
vious negotiations President Bradshaw had made a sub- 
stantial down payment a requirement in addition to the les- 
see having adequate additional financial stability for the fu- 
ture performance thereof. Not only that, but $25,000 of 
accounts receivable were transferred by the society to les- 
see so it would have $100,000 with which to do business 
which President Bradshaw considered a minimum. Brad- 
shaw explains this by saying he felt Gillin was so essential 
to the station that if he were left in charge the society would 
be secure. It is also significant that the amount of accounts 
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receivable transferred to lessee is equal to the 250 shares of 
preferred B stock issued to Gillin for $1 per share whereas 
all the other incorporators of lessee paid $99 per share for 
’ their preferred A stock. 

One of the principal provisions of the lease for the benefit 
of the society is that the lessee is to install all new equip- 
ment necessary to keep the station in first-class condition 
and which at the end of the term of the lease is to be turned 
over to the society. This is considered very important in 
view of the probability of television and frequency modula- 
tion sometime after the war and the probable high cost of 
such equipment. However, no provision is made in the 
lease to secure the performance of this part of the lease in 
the way of reserves by money being kept out of the earn- 
ings. The only security is the corporation itself. This ex- 
pressly provides that none of the stockholders thereof are 
to be personally liable for its obligations; it also provides 
that the preferred stock can be redeemed; it can do busi- 
ness on $1,000 capital; its capital structure and reserves 
are under the control of the board of directors. According 
to the testimony this new equipment will be very expensive 
and with the limited funds now available to carry on a busi- 
ness of this kind and with a corporation that can redeem its 
preferred stock at any time, including Gillin’s, there is lit- 
tle security back of this provision except the good inten- 
tions of the officers and stockholders of the lessee. 

The lease further provides that if the station is taken 
over by the government then the lessee can turn it back and 
cancel the lease or pay the rent provided in the lease and 
keep it in force. This provision only protects the lessee in 
this very important feature for it can either take a profit or 
turn the station back to the society without incurring any 
liability in so doing. 

Many of the reasons considered by members of the board 
as making it desirable to dispose of the station contemplat- 
ed that the society should completely dispose thereof. This 
lease does not accomplish this for the society remains the 
owner. It does not protect the society against legislation 
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which prevents fraternal societies from owning radio sta- 
tions. It in no way protects the society if the license to op- 
erate is canceled, except for default of lessee, for the lease 
is then canceled and the society will own the station with- 
out a license to operate it. Under the provisions of this 
lease the society continues to assume the risk of govern- 
ment ownership and the risk of cancellation of the license, 
which were considered by the directors as important rea- 
sons for desiring to dispose of the station. 

We have considered the testimony of those witnesses who 
are experienced in radio and those who are experienced in 
business matters generally giving their opinion that it was 
a good deal for the society and that the provisions are ade- 
quate, but from our consideration of the entire record we 
do not agree with their opinions. We find that President 
Bradshaw, as president of the society and because of his 
close friendship for Gillin and his desire to secure his fu- 
ture welfare, prompted the organization of lessee by his 
friends and those of Gillin in order to take over the station. 
As a result of these negotiations Gillin obtained a one- 
fourth interest in this 15-year lease on this valuable radio 
station for a nominal investment and in addition thereto, in 
effect, a $25,000 bonus from the society. The society in re- 
turn obtained an extremely excessive reduction in its in- 
come therefrom, without a complete disposition thereof, 
and a lease the terms of which are grossly inadequate to 
protect it. It is evident, from the record as a whole, that 
President Bradshaw in his zeal to secure the welfare of his 
close personal friend Johnny Gillin entered into a lease for 
the society, which the board of directors authorized, the 
terms of which are grossly inadequate to protect the society 
and to permit it to remain in force and effect would be a 
fraud upon the society and the members thereof. It is 
therefore ordered that the lease to the station, the lease to 
the space occupied by the station and the transfer of the li- 
cense to operate the station be.vacated and set aside. 

It is further ordered that the $25,000 of accounts turned 
over by the society to lessee be returned; that an account- 


VoL. 144] JANUARY TERM, 1944 423 
Johnson v. Radio Station WOW 


ing be had of the operation of the station by lessee since it 
took possession thereof on January 14, 1948, and that the 
income thereof less operating expenses be returned to the 
society ; that the license to operate the station be returned 
and that lessee is directed to do all things necessary for 
that purpose; that generally everything be done to restore 
the parties to their original position prior to the entering 
into the leases; that the costs of these proceedings be taxed 
to the defendants, except the Woodmen of the World Life 
Insurance Society; that all expenses had by the society in 
connection with the transfer of the station and license to 
the lessee and that will be had in connection with returning 
the same to the society pursuant hereto are to be paid by 
the lessee. 
REVERSED, WITH DIRECTIONS. 

YEAGER and CHAPPELL, JJ., and ELLIs, District Judge, 
dissenting. 

The majority opinion confirms the power and authority 
of the directors of the Society to make the lease in question 
and finds no fault with the decision of the directors that it 
was to the best interests of the Society and its members for 
it to get out of the radio broadcasting business. 

The opinion finds that there was no actual fraud and 
otherwise disposes of all the contentions of the plaintiff fa- 
vorably to the defendants with the exception of the conten- 
tion that “legal” or constructive fraud is established by the 
record. 

With reference to constructive fraud, this contention, 
along with all the others made by the plaintiff, involved and 
placed upon him the burden of proving the same by a pre- 
ponderance of the evidence. 

At the plaintiff’s rest there was utterly no proof to sus- 
tain any of plaintiff’s allegations. If a motion for judg- 
ment had been made at that point, it seems wholly improb- 
able that any trial judge would have hesitated to have sus- 
tained such motion and entered judgment of dismissal. 
However, the defendants expressly refrained from entering 
such a motion, expressly indicated a desire to. completely 
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refute the charges that had been made against them, and 
then proceeded voluntarily to put in all of the facts and de- 
tails surrounding the transaction in question. 

This attitude on the part of the defendants certainly jus- 
tifies the inference that they were not conscious of any 
wrongdoing but rather had a confidence that their action 
was entirely open and aboveboard and justified by the cir- 
cumstances. 

With reference to the record itself, there is no direct evi- 
dence whatsoever that supports any of the plaintiff’s charg- 
es. On the other hand, the overwhelming weight of the evi- 
dence (in nearly all instances uncontradicted) shows the 
following : 

1. The long-held judgment of several members of the 
board of directors of the Society that the radio station was 
foreign to and not beneficial to the Society. This judgment 
was unanimous after 1937. 

2. The unquestionable threat of taxation proximately 
caused by and contributed to by the untaxed profits from 
the station. This was not a threat based on speculation or 
conjecture alone but was real in form of legislative propos- 
als and bills and actual suits involving more than $1,000,- 
000. (This threat of tax legislation proximately caused by 
or contributed to by the profits from the radio station and 
prejudice to the primary interest and business of the Soci- 
ety was sufficiently real that if the officers and directors 
had not been prompted to an effort to eliminate this cause 
they would have been subject to severe criticism on the 
ground that they had failed in the discharge of their duties 
as trustees to the members of the Society.) 

3. The peculiar uncertainties, threats and hazards of 
the broadcasting business. 

4, Completely overcomes any inference based on the dif- 
ference between the income from the Society’s operation of 
the station and the rental under the lease. 

5. The return to the Society under the lease appears to 
be greater than could be realized from outright sale. 

6. Uncontradicted and overwhelming expert opinion 
that the rental is adequately compensatory. 
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7. Completely disproves and overcomes every allegation 
and insinuation that the officers and directors of the Society 
had any personal interest in the lessee corporation or stood 
to profit personally in any way whatsoever from its lease 
and operation of the station. 

In this state of the record the majority opinion is left to 
rest on just two things—-(a) Bradshaw’s interest in John 
Gillin and (b) dissatisfaction with the terms of the lease. 
With reference to the first, the evidence is overwhelming in 
establishing Gillin’s ability, capacity and standing in the 
radio field. 

When Bradshaw’s statements are considered with the 
context of his testimony, they do not support an inference 
of ulterior purpose but rather disclose a perfectly normal 
and proper reason for wanting Gillin to be in any organiza- 
tion taking over the station. There is no evidence that the 
personal] relationship between Bradshaw and Gillin was any 
other or different than that which would exist between any 
appreciative employer and a valued, competent and loyal 
employee. Bradshaw’s statements about Gillin should be 
considered not only in the light of his success in operating 
the station but also in the light of other facts as, for in- 
stance, Cowles’s testimony that at one time he attempted to 
persuade Gillin to leave WOW and enter his employ. 

It should also be noted that Car] A. Swanson testified he 
had known Gillin for a long time and wanted to help him if 
he could. Also, that Gillin was to have a one-fourth inter- 
est in the organization if the Swansons made a deal for the 
station and that the Swansons were to put up the money. _ 

With reference to the dissatisfaction of the majority with 
some of the terms of the lease, it is interesting to note that 
Erickson would have insisted, under a lease arrangement, 
that the Society pay for the installation of television equip- 
ment. And also that the Swansons would not have entered 
into a lease without an option to buy at the termination of 
the lease for a nominal sum. This evidence serves to illus- 
trate that no lease is likely to contain only those provisions 
which are to the advantage of one of the parties. 
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The advantages of the lease under attack over a lease con-_ 
taining either one or both of the provisions which other 
prospective lessees would have insisted on is apparent. Un- 
der the lease in question the Society continues to own the 
reversion unincumbered by any option and with assurance 
that the physical equipment will be maintained and mod- 
ernized apace with technical developments in the industry, 
all of which would seem to enhance the opportunity of the 
Society to sell the reversion and thus entirely remove the 
Society from the radio business. 

In the final analysis it seems apparent that the finding of 
constructive fraud by the majority must be and is ultimate- 
ly based upon an inference of inadequacy of the rental con- 
sideration reserved in the lease and this inference must 
rest solely on the difference between the amount of net in- 
come received by the Society from its operation of the sta- 
tion and the rent it will receive under the lease. This must 
necessarily be true because all other phases of the matter 
such as the decision to lease and terms and conditions of 
the lease are conceded by the majority to fall within the dis- 
cretion and wisdom of the directors and are not subject to 
judicial interference in the absence of fraud. It will be 
noted that the majority opinion holds with reference to the 
belated motion of plaintiff for alternative relief requiring 
modification of the terms of the lease that these matters are 
within the discretion of the directors and that the court will 
not interfere. 

In any comparison of these income figures it must be 
borne in mind that had it not been for the rare and peculiar 
exemption of the Society from federal income taxes, the net 
income of the Society from its operation of the station 
would have been very substantially reduced. It was the ad- 
vantage of this very exemption over others engaged in the 
same type of commercial business which aroused prejudice 
against the general exemption in favor of the Society and 
other similar institutions and created the threat of legisla- 
tion to remove the exemption—a threat which at least in- 
volved the possibility of injury to the best interests of the 
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members of this Society far beyond the loss of income rep- 
resented by the difference between the income from the sta- 
tion operated by the Society and the rental. 

The record, as well as common knowledge, overwhelm- 
ingly indicates the improbability, if not the utter impossi- 
bility, of finding either a buyer or a lessee of the station not 
subject to the burden of federal taxation. Therefore, in 
comparing the value of the station to the Society on an in-. 
come basis with the value that might be realized on a sale or 
rental under a lease, it seems elementary that consideration 
must be given to the fact that the station could not be com- 
parably profitable to any available buyer or a lessee and 
that this inescapable fact would be reflected in any bid or 
rental offer that might be made. 

In this situation the plaintiff, having the burden of proof, 
offered no direct evidence whatever that the rental reserved 
under the lease attacked was inadequate. Neither did the 
plaintiff offer any evidence as to the fair market value of 
this station for whatever help such evidence might be in 
reasoning from such value to any adequate or fair rental. 
As before stated, there is nothing in the plaintiff’s case to 
support the inference of inadequate rental consideration 
and in turn the constructive fraud inferred therefrom ex- 
cept the difference in income. 

Against this, the evidence presented by defendants dis- 
closes the following: The matter of this lease was referred 
to a committee of the board of directors of the Society, the 
members of which met by themselves, considered the mat- 
ter for two days with all the facts before it and reported to 
the whole board recommending the lease. Following this, 
the whole board unanimously approved the lease. The board 
is composed of 14 members, several of them from scattered 
points in the United States, and there is nothing in the rec- 
ord that would justify any other assumption than that all 
members of the board are conscientious, representative aud 
capable men. In addition to the 14 judgments thus repre- 
sented, three business men of Omaha who are members of 
the Society expressed their opinion approving the lease. 
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Messrs. Carl A. Swanson and Gilbert Swanson, who do 
not appear to have been interested in the Society and who 
do not appear to have been engaged in the radio business, 
but who appear to be successful business men and who 
made some investigation of the business and the federal tax 
angle as a result of some negotiations looking either to the 
purchase or lease of the station, testified that in their opin- 
ion the rental under the lease was adequate. 

In addition to this evidence, the defendants introduced 
the testimony of six men, all experienced in the ownership, 
management and operation of radio stations in widely sep- 
arated parts of the country. Among these witnesses. were 
Niles Trammell, president of the National Broadcasting 
Company, and Joseph H. Ream, vice-president of Columbia 
Broadcasting System. All of these witnesses with broad 
background of experience in a highly specialized and limit- 
ed field testified that the rental value was adequate. Sev- 
eral expressed the opinion that the rental was not only ade- 
quate “but high” and “more than could be secured by rental 
to other people in the radio industry.” 

None of the opinions of 25 men thus reflected by the rec- 
ord was impeached in any way and this evidence stands un- 
contradicted. 

In this state of the record we are unable to agree with the 
conclusion of the majority that the court is justified in in- 
ferring constructive fraud. 

Recognizing the importance and value of inferences in 
the determination of disputed facts and that there are many 
instances in trials where inferences are permitted to over- 
come positive and direct testimony, we think the latter is 
only justified where the strength of the inferences clearly 
overcomes the opposing evidence or where the force of the 
inference is irresistible and destroys the very credibility of 
the direct evidence. 

Inferences ought to spring directly, naturally and irre- 
sistibly from proved facts. In view of the undisputed im- 
pact of federal taxes upon the profits of any operator of the 
station in question other than one enjoying the exemption 
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of the Society, and the resulting absence of any basis for a 
rental comparable to the Society’s income, it is seriously 
doubted whether any inference whatever from this differ- 
ence is justified. The proved fact basis is entirely lacking. 

In any event, as stated in 32 C. J. S. 1129, 1183, sec. 1044: 
“An inference is unjustified and without probative force if 
it is inconsistent with undisputed or clearly established 
facts, or is contrary to direct, positive, and uncontradicted 
testimony. Evidence which is consistent with direct, posi- 
tive, and otherwise uncontradicted testimony that a fact 
does not exist will not support an inference that it does, and. 
an inference should not be adopted from a few of the facts 
proved when it is absolutely inconsistent with, and repelled 
by, other equally well proved facts.” 

The result of the majority opinion is to place the problem 
of disposing of the radio station back in the hands of the 
directors of the Society with their power to sell or lease 
confirmed and their judgment that it is to the best interests 
of the Society to get out of the broadcasting business un- 
questioned. 

This will neither enlarge the field of prospects nor change 
the character of possible buyers or lessees. Neither will it 
overcome the inexorable economic fact that any purchase 
price or rental] will be reduced in amount to compensate for 
the effect upon possible profits of federal taxes. If, to es- 
cape judicial condemnation, the purchase price or rental 
must be directly comparable to the basis of profits to the 
Society, the directors are faced with great difficulty in ex- 
ecuting their judgment if not an absolute bar. 

No one can say with positive assurance that this Society 
will sustain benefit or suffer detriment from the condemna- 
tion of the lease in question. Absolute assurance of the 
wisdom of any major business decision, whether made by 
an individual or corporate agents, is seldom afforded at the 
time. Hindsight is all too frequently the unpleasant re- 
minder of mistakes in judgment. The result of the judg- 
ment following the majority opinion is essentially a deci- 
sion of a problem of business or economic character and not 
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of legal character. It is a venture into a field in which the 
courts are obviously without adequate experience or equip- 
ment. Such decision is easily rendered and will have the 
virtue of arbitrary finality. This, however, will not exempt 
it from the inexorable review of time and future develop- 
ments. It will not be immune from that same hindsight to 
which all such decisions are subject. Its inherent unsound- 
ness lies in the fact that if time indicates error the maker 
of the decision is without opportunity or power to move to 
avoid the consequences, These things are the basis of the 
rules quoted in the majority opinion from Royal Highland- 
ers v. Wiseman, 140 Neb. 28, 299 N. W. 459, and Price v. 
Fraser, 119 Neb. 806, 231 N. W. 18. 

The risk that the affirmance of this lease would deprive 
the members of the Society of a chance of better disposition 
of this property, if present, is insignificant when compared 
to the danger to them and all other citizens of the precedent 
of judicial determination which ignores the overwhelming 
weight of competent evidence. 

We find confirmation of our opinion that the plaintiff 
wholly failed in sustaining the burden of proof to justify 
any inference of constructive fraud in the other contention 
of plaintiff mentioned at the outset. At the close of the 
case and after the announcement by the trial] court that his 
findings would be against the plaintiff, the latter filed a mo- 
‘tion for leave to amend the prayer of his petition. With 
reference to this the plaintiff says in his brief: “The sub- 
stance of his proposed amendment was that in the event 
only that the court determined that the officers and direc- 
tors of the Society had the right to enter into a lease of the 
station, the court then require as a condition of its approv- 
al, that such lease be modified to protect and safeguard the 
interests of the Society and its members in certain respects 
then mentioned.” The suggested modifications included a 
- substantial increase in the rental. 

This motion seems to clearly disclose recognition by the 
plaintiff that he had wholly failed to sustain the burden of 
proof of either actual or constructive fraud and that the di- 
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rect proof to the contrary was overwhelming. Otherwise 
the plaintiff has suggested no tenable, legal basis upon 
which this court could rewrite the lease and bind the lessee 
thereto. 

With reference to Mr. Gillin, his interest in the lessee, 
and the consideration therefor, he was not an officer of the 
lessor and what interest he has in the lessee, as well as what 
he paid for it, seems to be a matter between him and his as- 
sociates and wholly immaterial to the issues involved. He 
had been a valuable employee of the Society and the lease of 
the station left no place for him in the Society. We are re- 
luctant on the record to infer an ulterior purpose from 
what with equal force appears to have been no more than a 
decent desire to see him satisfactorily placed. The record 
gives full credit to him fdr the successful financial opera- 
tion of the station by the Society during the later years. 
The evidence of his ability and valuable contacts in the ra- 
dio field is overwhelming and undisputed. In view of these 
facts it seems that Bradshaw’s apparent interest in having 
Gillin in the lessee organization was entirely proper since 
it directly tended to provide assurance of the success of the 
lessee and therefore the best possiblé security for perform- 
ance of the covenants of the lease. 

The escape clauses in the lease in case of the station be- 
ing taken over by the government or cancellation of the li- 
cense seem to be no more than sound business provisions 
which any prudent and experienced business person would 
insist on with the firm support of his own counsel. It must 
be borne in mind that the lessee under penalty of forfeiture 
must keep the station equipment in first class and modern 
operating condition so that upon its return to the Society in 
any event the station will be unimpaired from an operating 
standpoint. 

The other provisions of the lease, reflecting in this case 
as they do in every such instrument the composition of ef- 
forts of each party to have as many favorable and as. few 
burdensome ones as possible, cannot, we think, be said to be 
either so unusual or improvident as to qusieye any inference. 
of fraud. 


432 NEBRASKA REPORTS [VoL. 144 
Johnson v. Radio Station WOW 


It is our opinion that this record wholly fails to disclose 
any basis justifying the court in disregarding the rule that 
in the absence of fraud, “ * * * the wisdom and expediency 
of corporate business policies and the methods of executing 
them are left to the discretion and decision of the board of 
directors.” Royal Highlanders v. Wiseman, 140 Neb. 28, 


299 N. W. 459. 


On motion for rehearing, the following supplemental 
opinion was filed May 26, 1944.. Former opinion adhered 
to and motion for rehearing denied. 


1. Judgment. A prayer for general relief in an equity action is 
sufficient to authorize any judgment to which the party is en- 
titled under the facts pleaded and the evidence adduced in sup- 
port thereof. 

2. licenses. The power to license a radio station, or to transfer, 
assign or annul such a license, is within the exclusive jurisdic- 
tion of the Federal Communications Commission by virtue of 
subchapter I to subchapter VI, inclusive, of chapter 5, Title 47, 
U.S.C. A. 

A judgment of this court, vacating a lease of a radio 
station on the ground of constructive fraud and ordering a re- 
turn of the property to its former owner in a representative 
suit, in no way affects or encroaches upon the granted powers 
of the Federal Communications Commission to license, or to 
transfer, assign or annul such a license. 

4. Appeal and Error. A constitutional question not presented to 
the district court cannot be raised for the first time on an appeal 
to the supreme court. 


Heard before PAINE, CARTER, MESSMORE, YEAGER, CHAP- 
PELL and WENKE, JJ. 


CARTER, J. 

Our first opinion in this case will be found, ante, p. 406, 
13 N. W. 2d 556. In that opinion we determined that the 
lease of the radio station, which was the subject matter of 
the action, was made and procured as the result of construc- 
tive fraud. The facts upon which this holding was based 
are set out in the former opinion and will not be repeated 
here. The lease was thereupon set aside and directions 
given ordering the restoration of the property to the Wood- 
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men of the World Life Insurance Society, the owner and 
lessor. Motions for a rehearing have been filed which 
raise certain questions not heretofore presented that are 
deserving of consideration. 

It is urged by the defendants that the issue of construc- 
tive fraud was not pleaded and that the holding of the court 
that the lease should be set aside because of constructive 
fraud constitutes a fatal variance from the pleadings. The 
petition meticulously recites the facts and prays for a de- 
cree declaring the lease to be illegal and void because of 
fraud and ordering cancellation and termination of the 
same, and for such other, further and different relief as 
equity and justice may require. Neither the words “actual” 
or “constructive” were used in connection with the charg- 
ing of fraud in plaintiff’s petition. Under our system of 
Code pleading, a petition is required to contain a statement 
of the facts constituting the cause of action in ordinary and 
concise language. Comp. St. 1929, sec. 20-804. Legal con- 
clusions as to the nature of the action are not required and 
are not considered good pleading. State ex rel. Johnson v. 
Wagner, 139 Neb. 471, 297 N. W. 906. The character of a 
cause of action is determined by the allegations of fact con- 
tained in the petition, unaffected by the conclusions of the 
pleader. An authoritative text states the rule as follows: 
“Generally, however, it may be said, that the essential char- 
acter of the cause of action and the remedy or relief it seeks, 
as shown by the allegations of the complaint, determine 
whether a particular action is at law or in equity, unaffect- 
ed by the conclusions of the pleader or by what the pleader 
calls it, or the prayer for relief, or the nature of the defense 
interposed, or new matter stated in the reply, or whether 
the action is statutory or otherwise.” 1 C. J. S. 1152, sec. 
54. The prayer of the petition asks for general equitable 
relief and is not, therefore, so restrictive as to preclude the 
holding that constructive fraud exists. In School District 
No. 70 v. Wood, ante, p. 241, 18 N. W. 2d 153, we said: “A 
prayer for general relief in an equity action is as broad as 
the pleadings and the equitable powers of the court.” In 
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the same case we also said: “A prayer for general relief in 
an equity action is sufficient to authorize any judgment to 
which the party is entitled under the pleadings and evi- 
dence, even though he may have misconstrued his remedy 
and prayed specially for lesser relief.” A constructive fraud 
is usually defined as “a breach of duty which, irrespective 
of moral guilt, the law declares fraudulent because of its 
tendency to deceive, to violate confidence, or to injure pub- 
lic interests.” 387 C. J. S. 211, sec. 2c. Constructive fraud 
generally arises from a breach of duty arising out of a fidu- 
ciary or confidential relationship. An examination of the 
pleadings and the evidence reveals the correctness of the 
holding in our former opinion that a constructive fraud was 
sufficiently pleaded and proved by the evidence. Conse- 
quently, the claim of defendants that such a holding consti- 
tutes a fatal variance from the pleadings and the evidence 
is without merit. 

Defendants urge that the subject matter of this action is 
solely within the jurisdiction of the Federal Communica- 
tions Commission Act, subchapter I to subchapter VI, in- 
clusive, of chapter 5, Title 47, U. S. C. A., and that this 
court is therefore without jurisdiction to pass upon the is- 
sues raised herein. This contention is in part based upon 
the interpretation placed by them upon that part of our 
former opinion as follows: “It is therefore ordered that the 
lease to the station, the lease to the space occupied by the 
station and the transfer of the license to operate the station 
be vacated and set aside. * * * that the license to operate 
the station be returned and that lessee is directed to do all 
things necessary for that purpose; that generally every- 
thing be done to restore the parties to their original posi- 
tion prior to the entering into the leases; * * * .” 

We conclude at the outset that the power to license a ra- 
dio station, or to transfer, assign or annul such a license, is 
within the exclusive jurisdiction of the Federal Communi- 
cations Commission. Such a license is a permissive grant 
of a privilege and creates no vested property right in the 
licensee. Federal Communications Commission v. Sanders 
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Bros. Radio Station, 309 U. S. 470, 60'S. Ct. 693; American 
Bond & Mtg. Co. v. United States, 52 Fed. 2d 318. But the 
right of the Federal Communications Commission to license 
and to require compliance with the regulations of the com- 
mission does not deprive the state courts of jurisdiction to 
hear and decide all other property rights in a radio station 
and the rights of parties incident thereto. It is true that 
the Federal Communications Commission may refuse to ap- 
prove the reissuance of a license to the Woodmen of the 
World Life Insurance Society. That is a hazard that every 
radio station operator must take. It is a matter that does 
not concern this court and is not involved in the decision of 
the case now before us. In any event, it leaves the Wood- 
men of the World Life Insurance Society in no different po- 
sition than if it were obliged to take the station back under 
the express terms of the lease. The effect of our former 
opinion was to vacate the lease of the radio station and to 
order a return of the property to its former status, the ques- 
tion of the federal license being a question solely for the 
Federal Communications Commission. Our former opinion 
should be so construed. 

The claim of defendants that the court has no jurisdiction 
of the subject matter of the action is contrary to the plead- 
ings filed by the defendants in the trial court. In their an- . 
swers the defendants say: “Defendants further allege that 
the Federal Communications Commission by virtue of the 
laws of the United States of America and its rules and regu- 
lations made pursuant thereto, has and concedes that it has 
no jurisdiction over the subject matter of plaintiff’s action, 
except jurisdiction to determine the transfer of the license 
to operate said radio station * * * .” We think this allega- 
tion correctly recites the jurisdiction of the state courts in 
relation to the jurisdiction of the Federal Communications 
Commission. Our former opinion, correctly interpreted, 
we think, states the same conclusion. In any event, the trial 
court and consequently this court, has no power to set aside 
or vacate the license of the Federal Communications Com- 
mission to operate the radio station, that being a matter ex- 
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clusively within the granted powers of the commission. 
Southern Broadcasting Corporation v. Carlson, 187 La. 823, 
175 So. 587. It was not our understanding that there was 
any contention to the contrary. Any statements in our for- 
mer opinion on this subject are therefore to be construed in 
accordance with this opinion. 

The claim that this was an action essentially to Beinull: or 
set aside an order of the Federal Communications Commis- 
sion is wholly without merit. It is a representative suit 
brought by one member of the society on behalf of all to 
protect the interests of all from loss resulting from a lease 
of valuable property of the society alleged to have been 
fraudulently made. The fact that the property involved 
was used in a licensed business was an incident to the suit 
only. The answer of the defendants, heretofore quoted, 
squarely contradicts the position they now endeavor to as- 
sume. Their position is unsound on its merits and, in addi- 
tion thereto, it was eliminated from the case by the plead- 
ings they filed in their own behalf. 

Defendants also contend that the former opinion and 
judgment of this court are void because they contravene 
section 1 of the Fourteenth Amendment to the Constitution 
of the United States in that they deprive these defendants 
of their liberty and property without due process of law 
and that they deny them the equal protection of the laws. 
It is also asserted that such opinion and judgment contra- 
vene section 3, article I of the Constitution of the State of 
Nebraska in that they deprive defendants of their liberty 
and property without due process of law. 

These questions were not raised in the lower court. They 
appear nowhere in the pleadings and are for the first time 
asserted in the motions for a rehearing after an opinion 
and judgment were entered. This court has repeatedly held 
that constitutional questions will not be considered unless 
raised in the trial court. Bell v. Niemann, 127 Neb. 762, 
257 N. W. 69; Howarth v. Becker, 128 Neb. 580, 259 N. W. 
505. It is a fundamental rule that the appellate jurisdic- 
tion of this court is limited to a review of the rulings of in- 
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ferior tribunals duly excepted to at the time and to a cor- 
rection of those which are found to be erroneous; not the 
consideration of questions first raised after the case is 
brought here, except they be those involving jurisdiction. 
This has been the law since this court was first established 
and we see no reason for departing from it now. See Court- 
nay v. Price, 12 Neb. 188, 10 N. W. 698. 

All other questions raised are properly and adequately 
disposed of in our former opinion. The former opinion is 
adhered to and the motion for a rehearing is denied. 

YEAGER and CHAPPELL, JJ., dissent. 


JAMES H. HANLEY, APPELLEE, v. HERMAN STRATBUCKER, 
APPELLANT, 
13 N. W. 2d 665 


FILED MarcH 17, 1944. No. 31696. 


Contracts. The practical interpretation given a contract by the par- 
ties to it while they are engaged in its performance, and before 
any controversy has arisen concerning it, is one of the best in- 
dications of its true intent, and the courts will ordinarily en- 
foree such construction. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE, Reversed, with directions. 


Fischer, Fischer & Fischer, for appellant. 


Smith & Schall, Edward G. Garvey and Charles S. Lobin- 
gier, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ. 


SIMMONS, C. J. 

This is a suit upon two notes given for rent. The defense 
was that the notes were canceled as the result of defend- 
ant’s exercising an option of purchase of the property. 
Judgment was for the plaintiff. Defendant appeals. We 
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reverse the judgment of the trial court and direct judgment 
for the defendant. 

The plaintiff and Ella B. Lobingier were the owners of a 
tract of land along the river in Washington county. They 
leased the land to the defendant for the year, March 1, 
1940, to February 28, 1941, at a rental of $150, evidenced 
by promissory notes of the defendant for $75 payable to 
each of the owners and due September 1, 1940. There was 
a provision for an extension of the term under certain con- 
ditions. 

The lease further provided: ‘Lessors hereby give lessee 
during the first year term of this lease the option of pur- 
chasing said premises for the sum of $2550.00, lessors to 
furnish a merchantable abstract for said premises. In the 
event lessee exercises the option to purchase said premises 
on or before August 1, 1940, and pays to said lessors on or 
before August 1, 1940, the sum of $2550.00, ‘then and in 
that event the promissory note mentioned herein, payable 
to Ella B. Lobingier in the sum of $75.00 and the promis- 
sory note mentioned herein payable to James H. Hanley, in 
the sum of $75.00 will be cancelled and returned to lessee.” 

Plaintiff handled this matter for himself and his co-own- 
er. He sues here for himself as payee of one of the notes 
and as endorsee of the other. We will, accordingly, refer to 
the plaintiff throughout as representing both of the owners 
of the land and the notes. 

By letter dated July 3, 1940, plaintiff referred to the “op- 
tion in the lease’ and inquired of the defendant if he in- 
tended to purchase the land. Under date of July 8, 1940, 
defendant replied that he expected “to go thru with the 
purchase,” had “arranged to have the money by August 
first’’and gave directions as to the grantee of the deed. July 
10, 1940, plaintiff advised defendant that he would have the 
abstract and deed prepared and be ready for final settle- 
ment “when I get out there the first part of August.” De- 
fendant had the money to make full payment on August first 
and thereafter held it available for that purpose. 

The abstract certificate was dated August 6, 1940, and 
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was delivered by plaintiff to defendant’s attorney on Au- 
gust 8, 1940. 

Thereafter certain objections were made to the title, 
which are not fully disclosed by the record. There was a 
tax sale for taxes unpaid on an undivided half interest in 
the property. There is reference in the correspondence also 
to a required correction in the description of the property 
in the deed. A third party, under some claim of ownership, 
seems to have been in possession of an island, which was a 
part of the tract. Defendant’s attorney advised plaintiff of 
this latter fact and plaintiff gave instructions as to what to 
do to correct the situation. There was a proposal by the de- 
fendant to place all the money in escrow or pay part and 
withhold part pending the settlement of this third party’s 
claim. It was not accepted. Plaintiff made a counter pro- 
posal which was not accepted. Later plaintiff employed de- 
fendant’s attorney to bring what appears to have been con- 
tempt proceedings to secure possession and ouster of the 
third party. 

April 4, 1941, the proceedings with reference to the third 
party had been successfully completed and plaintiff submit- 
ted deed and abstract of title to an Omaha bank to be de- 
livered to defendant upon the payment of the purchase 
price. Plaintiff added to the contract purchase price the 
sum of $24.58 representing 1940 taxes which the plaintiff 
had paid. A claim of apparent interest by still another par- 
ty appears to have delayed settlement for a few days. De- 
fendant made the payments and took up the deeds. 

Thereafter in May, 1941, plaintiff demanded payment on 
the notes. There is evidence that plaintiff notified defend- 
ant in August, 1940, that payment of the notes would be re- 
quired. This the defendant denies. That fact has been re- 
solved by the court’s decision in favor of the plaintiff. No 
reference was made to the notes at the time settlement was 
made for the property. 

Plaintiff sued on the notes. Defendant answered alleg- 
ing that under the terms of the contract the notes were to 
be canceled and returned to him and denying liability. At 
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the close of the evidence in the district court both parties 
moved for a directed verdict. The trial court discharged 
the jury, found for the plaintiff and rendered judgment ac- 
cordingly. 

With the exception above noted, there is no dispute of 
material facts in the evidence. Is the defendant liable to 
the plaintiff on the notes? The answer depends upon a con- 
struction of the contract in the light of the construction the 
parties themselves placed upon it. “This court on a num- 
ber of occasions has stated: ‘The practical interpretation 
given a contract by the parties to it while they are engaged 
in its performance, and before any controversy has arisen 
concerning it, is one of the best indications of its true in- 
tent, and the courts will ordinarily enforce such construc- 
tion. Jensen v. Romigh, 133 Neb. 71, 274 N. W. 199.” Da- 
kota County v. Central Bridge & Construction Co., 186 Neb. 
118, 285 N. W. 309. 

That the sale and purchase of the land were completed 
under the provisions of the contract is not questioned and is 
not an issue here. The issue is as to defendant’s liability 
on the notes given for rent. Plaintiff contends that only on 
the condition that defendant exercised the option and paid 
the purchase price on or before August 1, 1940, was plain- 
tiff to cancel and return the notes and that, otherwise, the 
notes were to be paid. That plaintiff did not receive pay- 
ment by August first is certain. 

Plaintiff overlooks the fact that, as a condition precedent 
to the right to demand the payment of the purchase price, 
he was obligated by the contract to furnish an abstract 
showing merchantable title. If defendant exercised the op- 
tion to purchase, plaintiff agreed to furnish the abstract. 
Obviously that was to be done and a reasonable time given 
to examine the title and objections made thereto before the 
defendant was called upon to pay the purchase price. The 
parties themselves so construed the contract. This condi- 
tion applied whether the option was exercised before or 
after August 1. Plaintiff furnished no abstract of any kind 
until eight days after August 1. The abstract was exam- 
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ined; objections were made; they were treated as having 
merit; steps were taken by plaintiff to remedy the matters 
to which objections were made; and as soon as the objec- 
tionable matters were corrected, payment was made. It 
was not until after the transaction was completed, plaintiff 
had his money, and defendant the land, that plaintiff con- 
tended the objections to the title were without merit and 
the court proceedings against the third party wholly unnec- 
essary. 

The fault here lies with the plaintiff. He failed to deliver 
the abstract within the time set in the contract and when it 
was delivered, it did not show a merchantable title, as dem- 
onstrated by the action of the plaintiff in perfecting it. De- 
fendant was, on or before August 1, ready, willing and able 
to perform. Plaintiff could not alter the contract by advis- 
ing defendant that he would be required to pay the notes. 
Defendant’s rights and liabilities were fixed when the con- 
tract option was exercised, and were not subject to change 
by the plaintiff. 

Not to be overlooked is the fact that the plaintiff treated 
this sale as though completed in 1940 for he required the 
defendant to pay the purchase price, plus a reimbursement 
for 1940 taxes which were paid by plaintiff in 1941 before 
the transaction was completed. These taxes were not 
chargeable to the defendant except on the theory that they 
were considering the settlement on the basis of the sale 
having been made in 1940. 

Under the construction which the parties themselves 
placed on their contract while they were performing it, it 
must be held that defendant has no liability to the plaintiff 
on the notes in question. 

The judgment of the trial court is reversed and remand- 
ed with directions to enter a judgment for the defendant. 

REVERSED, WITH DIRECTIONS. 
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IN RE ESTATE OF HENRY G. HEINEMAN. 


GORDON C. HEINEMAN ET AL., APPELLEES, V. LENA ARGA- 


BRIGHT ET AL., APPELLANTS, 
13 N. W. 2d 569 


FILED Marcu 17, 1944. No. 31718. 


Wills. In order to invalidate a will, undue influence must be 
of such a character as to destroy the free agency of the testa- 
tor and substitute another person’s will for his own. 

Where it is shown that all requirements for a valid 
will have been met, the burden of proof is on the contestant to 
establish by competent proof that the will was procured by un- 
due influence. 

Evidence of events occurring long after the will was 
executed, in order to be admissible or to have any weight or 
significance, must be connected with direct or circumstantial evi- 
dence tending to prove that undue influence existed and that it 
was exercised at or near the time the will was made. 
Evidence. Admissions and declarations of a party to an action 
against his own interest on a material matter may be proved 
as original evidence. The fact that they are contained in a dep- 
osition is no bar to their reception in evidence. 

Wills. Where there is no evidence of undue influence at the time 
the will was executed, evidence tending to establish undue in- 
fiuence at a time subsequent to the date the will was made is 
not material to the issue. 

Undue influence cannot be inferred alone from motive 
or opportunity. There must be some evidence, direct or circum- 
stantial, to show that undue influence not only existed, but that 
it was exercised at the very time the will was executed. 

An abuse of discretion by the trial court in denying a 
continuance to obtain additional witnesses cannot be successfully 
asserted where there was no showing made as to the nature of 
their testimony. 


APPEAL from the district court for Richardson county: 
VIRGIL FALLOON, JUDGE. Affirmed. 


Merril R. Reller and John McArthur, for appellants. 


Frank A. Hebenstreit, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 
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CARTER, J. 

This is an appeal by the contestants of the will of Henry 
G. Heineman, deceased, from an order directing a verdict 
in favor of the proponents of the will and ordering the will 
admitted to probate. 

Contestants allege that Henry G. Heineman did not have 
testamentary capacity to make a will on March 15, 1939, 
the date of the purported will. They further allege that the 
purported will was the result of the undue influence of pro- 
ponents upon Henry G. Heineman at the time of its execu- 
tion and that, for this reason, the purported will is not that 
of Henry G. Heineman. 

The record shows that Henry G. Heineman, the testator, 
lived his entire life in Richardson county and died on No- 
vember 10, 1942, at the age of 83 years. He had never mar- 
ried and his heirs at law consisted of a brother, two sisters, 
the children of a deceased brother and the children of a de- 
ceased sister. The proponents of the will were three broth- 
ers, Roy, Gorman and Keith Heineman, nephews of the de- 
ceased. All of the real estate owned by Henry G. Heine- 
man was conveyed by deeds to the proponents of the will 
and their wives prior to his death. The will has the effect 
of giving the residue of the personal property to the pro- 
ponents of the will. 

The evidence shows that at the time the will was executed 
on March 15, 1939, Henry G. Heineman was living with a 
brother, the father of the proponents. It appears that on 
March 15, 1939, the proponents and Henry G. Heineman 
went to the office of a lawyer in Falls City where Henry G. 
Heineman executed the will in question. Proponents were 
not present during the ceremonies necessary to the execu- 
tion of the will. The evidence is that they were in the hall 
outside the lawyer’s office at the time. The witnesses to the 
will, two disinterested persons having only a casual ac- 
quaintance with Henry G. Heineman, testified to all acts 
necessary to the execution of a valid will and to the further 
fact that testator appeared to be mentally competent and to 
understand the import of what he was then doing. There 
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is no evidence in the record of a want of testamentary 
capacity at or prior to the time the will was made. The 
question of undue influence appears to constitute the real 
issue. 

It is evident from the evidence that Henry G. Heineman 
was very friendly with proponents, and especially Gorman 
Heineman, for many years. All of the real estate of the tes- 
tator was conveyed by outright gift or escrow deed prior to 
the making of the will. It is true, however, that an escrow 
deed to a Missouri farm in favor of Kenneth Heineman, a~ 
nephew of testator and a cousin of proponents, was with- 
drawn from escrow by mutual agreement and the property 
conveyed to the wives of Gorman and Roy Heineman after 
the will was executed. There is some claim of misrepre- 
sentation and fraud in connection with this transaction, but 
in view of the fact that it occurred long after the will was 
made we do not deem it material to the issue before us. 

The evidence chiefly relied upon by contestants is: That 
in his declining years Henry G. Heineman was unable to 
personally handle his business and called upon the propon- 
ents to assist him. In September, 1940, after the will was 
executed, Henry G. Heineman was operated upon for can- 
cer. Upon his return from the hospital he was cared for in 
the homes of proponents, principally in that of Gorman 
Heineman. For more than two years they attended to his 
needs and performed many very odious personal services 
required because of his affliction. There is evidence that 
Gorman and Roy Heineman, and their wives, obtained val- 
uable gifts from him during this time. But the record is 
clear that all of such evidence relates to events which oc- 
curred long after the will in question was executed. We are 
convinced that such evidence is insufficient to sustain a ver- 
dict that the will was procured by undue influence. Giving 
the evidence of contestants its most favorable import, as we 
are required to do where the trial court has directed a ver- 
dict against them, it fails to show any undue influence at 
the time the will was made. 

“An unequal distribution of property among the children 
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of testator, of itself, raises no presumption of the exercise 
of undue influence. Undue influence, in order to invalidate 
a will, must be of such character as to destroy the free 
agency of the testator and substitute another person’s will 
for his own.” Inve Estate of Stuckey, 105 Neb. 641, 181 
N. W. 564. 

“When it is shown that a will has been signed and attest- 
ed by the statutory number of ‘witnesses, and it is conceded 
that the testator was of sound mind, the will is presumed to 
be valid. In order to set it aside on the ground that it has 
been procured by undue influence, competent proof is re- 
quired, and the burden of proof is ordinarily upon the con- 
testant.” In re Estate of Dovey, 101 Neb. 11, 162 N. W. 
134, 

“Where a will is contested because it is alleged that it 
was procured by undue influence, the burden is upon the 
contestants to establish by proof, or by fair inference to be 
drawn from facts proved, that there was undue influence, 
which induced the testator to dispose of his property con- ~ 
trary to his intention. In such a case, suspicion or supposi- 
tion of undue influence is not sufficient either to require the 
submission of the question to the jury, or to sustain a ver- 
dict.” In re Estate of Bayer, 119 Neb. 191, 227 N. W. 928. 
See, also, In re Estate of Hagan, 143 Neb. 459, 9 N. W. 2d 
794; In re Estate of Bowman, 143 Neb. 440, 9 N. W. 2d 801. 

“While it is unwise to lay down any hard and fast rule re- 
specting the time to which this class of testimony must re- 
late, we are of opinion that, under the facts of this case, 
these circumstances were entirely too remote to be brought 
within the category of evidence tending to establish undue 
influence * * *. 

“But, aside from this objection, the testimony was clear- 
ly inadmissible because not only was there no offer to show 
by competent evidence a continuance of any general influ- 
ence, supposed to be established by this class of testimony, 
down to, or near, the time of the execution of the will, but 
there was no testimony whatever showing that any undue 
influence was exercised by proponent over the testator con- 
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cerning the making of the will at or near the date of its ex- 
ecution, or at any other time. Testimony like that rejected, 
in order to be admissible, or to have any weight or signifi- 
cance, must be connected with direct or circumstantial evi- 
dence tending to prove that undue influence existed and 
that it was exercised at or near the time the will was made. 
Indeed, none of the proposed evidence tended to show that 
any influence was exercised at the time the will was execut- 
ed, and it was properly rejected. Its admission could not 
be other than prejudicial to the proponent.” In re Shell’s 
Estate, 28 Colo. 167, 68 Pac. 418. It seems to us that the 
necessity of connecting up evidence of undue influence, oc- 
curring after the execution of the will, with the execution 
of the will itself is just as necessary, if not more so, than 
that which occurred some time prior to its execution. The 
evidence is material only to the extent that it indicates that 
the pressure of undue influence was exercised at the very 
time the will was executed. Consequently, unless there be 
competent evidence of the exercise of undue influence at the 
very time the will was made, evidence of it subsequent to 
the execution of the will can serve no useful purpose. 

The testamentary capacity of Henry G. Heineman is not 
questioned. The evidence of undue influence is insufficient 
to sustain a verdict. The trial court was therefore right in 
directing a verdict. 

It is contended, however, that the trial court erred in 
making certain rulings with reference to the admission of 
evidence. In this respect the record shows that contestants, 
after complying with the requirements of the applicable 
statute, took the deposition of Gorman Heineman, one of 
the proponents. Each question and answer were separately 
offered in evidence by the contestants as a part of their case 
in chief on the theory that they were admissions against in- 
terest. The court sustained the objections of proponents to 
this evidence on the ground that it was incompetent, irrele- 
vant and immaterial and for the further reason that Gor- 
man Heineman was present in court and willing to testify. 
Did the court err in refusing this testimony ? 
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The statement alleged to be an admission against interest 
“must be disserving or of such a character that from it 
some inference may be fairly drawn to the party’s preju- 
dice. * * * If testimony is of such a character as to consti- 
tute an admission of the party, it is not necessary to lay a 
foundation for its reception by first asking the party if he 
has made such a statement. Nor need the statement, at the 
time when it was made, appear to have been against the in- 
terest of the party. The statement is admissible if at the 
time of the trial] it is inconsistent with the contention of the 
party who made it. It is admitted as substantive, and not 
merely as impeaching, testimony.” Jones, Evidence (4th 
ed.) sec. 286. Such admissions and declarations of a party 
to an action against his own interest on a material matter - 
may be proved as original evidence. Prince v. Petersen, 
ante, p. 184,12 N. W. 2d 704. We have also held that such 
admissions and declarations contained in a deposition may 
be proved as original evidence. Prince v. Petersen, supra. 
‘An examination of the deposition reveals that the evi-. 
dence contained therein pertains to incidents and events 
which took place long after the will had been executed and 
have no tendency to establish the exercise of duress upon 
Henry G. Heineman at or before he made his will. Neither 
does such evidence contain any declarations or admissions 
against interest which tend to prove the existence of duress 
at the time the will was made. When a will is contested on 
the ground of undue influence the primary question is 
whether or not the maker of the will was unduly influenced 
at the particular time it was executed. Evidence of undue 
influence subsequent to the execution of the will is not prop- 
erly admissible until there be competent evidence of undue 
influence at the time the will was executed, unless it follows 
so closely as to have evidentiary value. Such evidence may 
corroborate the existence of undue influence when the will 
was made, but it is insufficient, standing alone, to sustain 
such issue. We think the trial court correctly rejected the 
proffered admissions against interest. 

Contestant also urges that the trial court erred in refus- 
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ing a continuance in the course of the trial. It appears 
from the record that contestant subpcenaed some witnesses 
at 1:30 p. m. on the day the tria] terminated. The condi- 
tion of the roads and highways prevented the sheriff from 
serving the subpcenas on that day. Contestant moved for a 
continuance but failed to disclose the nature of the testi- 
mony, or the materiality thereof, to which the absent wit- 
nesses would testify. We have repeatedly held this to be an 
essential prerequisite to the obtaining of a continuance. 
‘An abuse of discretion by the trial court cannot be success- 
fully asserted where such a showing is not made. Life Ins. 
Clearing Co. v. Altschuler, 53 Neb. 481, 73 N. W. 942. 

We think the trial court properly applied the law to the 
facts of this case and that a directed verdict for the propon- 
ents was required by the evidence. . 

AFFIRMED. 


DUNDEE REALTY COMPANY, APPELLANT, V. CITY OF OMAHA 
ET AL., APPELLEES. 
13 N. W. 2d 634 


Fiuep Marcu 17, 1944. No. 31578. 


1. Municipal Corporations. Cities of the metropolitan class, for the 
purpose of promoting the health, safety, morals, or the general 
welfare of the community, are empowered to regulate and re- 
strict the height, number of stories and size of buildings and 
other structures, the percentage of lot that may be occupied, the 
size of yards, courts and other open spaces, the density of popu- 
lation, and the location and use of buildings, structures and land 
for trade, industry, residence or other purposes. Comp. St. 1929, 
sec. 14-404. 

2. Constitutional Law. The police power is inherent in the effective 
conduct and maintenance of government and is to be upheld even 
though the regulation affects adversely property rights of some 
firm, business or individual. 

3. Municipal Corporation® , What is the public good as it relates to 
zoning ordinances affecting the use of property is, primarily, a 
matter lying within the discretion and determination of the mu- 
nicipal body to which the power and function of zoning is com- 
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mitted, and unless an abuse of this discretion has been clearly 

shown it is not the province of the court to interfere. 

In determining the validity of a city ordinance, regu- 
larly passed in the exercise of police power, the court will pre- 
sume that the city council acted with full knowledge of the con- 
ditions relating to the subject of municipal legislation. 

5. Constitutional Law. Police regulations promoting public safety 
and welfare may be valid, though restricting the liberty of cit- 
izens in regard to occupations and the ownership and use of 
property. 

6. Appeal and Error. In passing upon the validity of zoning ordi- 
nances, an appellate court should give great weight to the de- 
termination of local authorities and local courts especially famil- 
iar with local conditions. ; 

In appeals from the district court to the supreme court 
in suits in equity, on trial de novo this court will retry the issue 
or issues of fact involved and reach an independent conclusion 
as to what findings are required under the pleadings and the 
evidence, without reference to the conclusion reached in the dis- 
trict court. 


APPEAL from the district court for Douglas county: JOHN 
A. RINE, JUDGE. Affirmed. 


Ellick, Fitzgerald & Smith, for appellant. 


_ Harold C. Linahan, W. W. Wenstrand, G. H. Seig and 
Edward Sklenicka, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

Plaintiff owned real estate in Omaha which was included 
by ordinance within a restricted zone for high-type residen- 
tial use. Plaintiff contends that such inclusion was unrea- 
sonable, arbitrary and amounted to the taking of its real 
estate, or a part thereof, unlawfully. The trial court sus- 
tained the ordinance. 

In this case there is a stipulation that the trial court, who 
heard and determined the first action, try the issues in- 
volved in this, the second, action. The transcript sets forth 
a history of the ordinances involved, their relationship to 
each other and their effect. Inasmuch as the two actions 
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are consolidated and the issue to be determined is whether 
ordinance No. 15068 is unconstitutional and void for the 
reason that it is arbitrary and unreasonable, that it de- 
stroys the plaintiff’s property, and that it does not promote 
the public health and morals or general welfare, we deem it 
unnecessary to set forth the pleadings involving the prior 
ordinances, their relationship to each other and their effect, 
but rather to confine the decision in this case to the ordi- 
nance here involved and the pleadings relative thereto, hav- 
ing considered the previous litigation and the factors upon 
which the trial court determined it. A summary of the 
pleadings directly involving the issue here presented is as 
follows: 

The petition alleges that plaintiff is the owner of the fol- 
lowing described real estate: 

“A tract of land in the City of Omaha, Douglas county, 
Nebraska, and located within the N. W. 14 of the N. W. 14 
of Section 19, Township 15, North, Range 18 East of the 
6th Principal Meridian, particularly described as: 

“Beginning at a point on the present north line of Dodge 
Street 33 feet north and 213 feet east of the southwest cor- 
ner of the N. W. % of the N. W. 14 of said Section 19; 
thence east along said north line of Dodge Street 718.3 feet; 
thence north 8 degrees 25 minutes east 72.2 feet; thence on 
a curve to the right with a radius of 1102.2 feet, 536.5 feet, 
more or less, to its intersection with a line 560 feet north 
of, and parallel to, the present north line of Dodge Street; 
thence west along said parallel line a distance of 1,000 feet ; 
thence south 7 degrees 52 minutes east to the place of be- 
ginning.” ‘ 

The petition alleges that on July 21, 1942, the city coun- 
cil of defendant city passed a purported ordinance No. 
15068, made a part of the petition; that more than 15 days 
have elapsed since the passage of said ordinance, and no 
protest has been lodged against the same, as provided by 
section 14-211, Comp. St. 1929; that plaintiff’s land, herein- 
before described, is wholly within the area covered by sec- 
tion 1 of the ordinance; that by the terms thereof plain- 
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tiff’s property is classified for building purposes as AA res- 
idence and AB height and area. 

For brevity we summarize the uses provided under sec- 
tion 61-13, AA residence district: (1) One-family dwell- 
ings; (2) churches; (3) only such gardening as is exclu- 
sively for the use of occupants of the dwelling located on 
the premises; (4) certain accessory buildings; (5) uses 
customarily incident to any of the above uses when located 
on the same lot and not involving the conduct of a business; 
(6) no signs except those appertaining to the lease, hire or 
sale of building on premises and then not exceeding eight 
square feet in area. With reference to the AB height and 
area ordinance, attached to the petition, it requires a lot 
area of not less than 5,000 square feet per dwelling, a main 
building more than one story in height, to have a ground 
area of not less than 1,200 square feet, and, if one story in 
height, a ground area, exclusive of garage, of not less than 
1,000 square feet, as provided in section 61-1.15 AB height 
and area district, and providing for the set-backs, which 
we need not set out. With reference to the lot area per 
dwelling and building area, the effect of ordinance No. 
15070, repealing certain parts thereof, is contained in the 
opinion. 

The petition further alleges that the tract of land in- 
volved has a frontage of 718.3 feet on Dodge street and ex- 
tends back from Dodge to the north a distance of 560 feet; 
that Dodge street, abutting this land, is a transcontinental 
highway, used by 9,000 motor vehicles, including trucks 
and transport vehicles, each 24-hour period; that, as a re- 
sult of such heavy traffic on Dodge street, the street is dan- 
gerous and difficult for pedestrians to cross, and there is al- 
most continual noise from the passage over Dodge street of 
so many vehicles, caused by the sounding of horns, applica- 
tion of brakes, and noise incident to the movement of such 
a volume of traffic; that, consequently, said tract of land is 
wholly unsuited and unfit for high-class residence purposes, 
such as provided for by paragraph 4 of the ordinance, re- 
ferred to above; alleges that the passage of ordinance No. 
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15068 does not promote the public health, morals or general 
welfare, and that the zoning, as contemplated by the ordi- 
nance, is an unlawful, arbitrary and unreasonable exercise 
of the power of zoning, as vested in the city authorities by 
law, and that such ordinance is null and void and of no ef- 
fect; that the existence of the ordinance, absent any at- 
tempt to enforce it, operates to and does reduce the value of 
plaintiff's property, destroys the marketability thereof for 
its actually lawful uses, and constitutes an invasion of 
plaintiff’s property rights, deprives the plaintiff of its prop- 
erty without due process of law and equal protection of the 
laws, in violation of the Fifth Amendment and of section 1 
of the Fourteenth Amendment to the Constitution of the 
United States, and of section 3, art. I of the Constitution of 
Nebraska, amounts to a taking and damaging of plaintiff’s 
property without just compensation, in violation of the 
Fifth Amendment to the Constitution of the United States, 
and of section 21, art. I of the Constitution of Nebraska. 

The petition alleges that plaintiff intends to and will 
erect upon said tract of land certain buildings and struc- 
tures that do not comply with the requirements of the AA 
and AB classifications, respectively, and that the defend- 
ants intend to and will seek to prevent plaintiff from so us- 
ing that part of its property, and the plaintiff will be denied 
building permits except for residences conforming to the 
provisions of the ordinance, and, unless restrained by this 
court, will harass, embarrass and impede plaintiff in the 
lawful use of its property. Plaintiff prays that the court 
adjudge ordinance No. 15068- unconstitutional, null and 
void, as applied to plaintiff’s land, and that defendants be 
permanently enjoined from attempting to enforce the ordi- 
nance. 

The answer, for the purposes of this opinion, may be con- 
sidered as a general denial of the petition, and all of the ad- 
missions of fact therein have been noted. Its prayer is for 
a dismissal of plaintiff’s petition. The court adjudged ordi- 
nance No. 15068 valid and constitutional, and not arbitrary 
or unreasonable. Plaintiff appeals. 
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In the record is an agreement made on the 23d day of 
January, 1939, between the plaintiff as seller and one 
George D. Fraser as purchaser, describing the real estate 
to be sold: A frontage on Dodge street of 718 feet, fanning 
out to a width of 750 feet at a point 560 feet north of Dodge 
street. The tract is 700 by 560 feet in dimension. On the 
date of the agreement there was to be a deposit made of 
$10,000; the balance of the purchase price of $30,500 to be 
paid by the purchaser upon the happening of certain events, 
which we need not set out. The seller agreed, in the pro- 
posed development of the real estate, that certain portions 
thereof, as well as other portions of real estate owned by 
the seller, were to be conveyed to the city of Omaha for 
park and boulevard purposes, pursuant to plans adopted, 
on the condition that defendant city agree to grade the 
boulevard, give it permanent care, instal] storm sewers, lay 
suitable black-top pavement and concrete gutters, at the 
expense of the city; the south 300 feet of the purchaser’s 
tract to be classified as “Class C Commercial District’? un- 
der the zoning ordinance of the city, and that the city is en- 
deavoring to obtain a grant from the government for the 
purpose of defraying part of the cost of the public improve- 
ment. The purchaser was under no obligation to purchase 
property located immediately north of the property men- 
tioned in the contract. It is unnecessary to set out other 
provisions of the contract. 

The plaintiff’s land is near a high-type residential dis- 
trict in the city of Omaha. The proposed boulevards, re- 
ferred to in the contract, had not belonged to the city and 
were a part of the proposed plan set up by the plaintiff. To 
the north and east, a short distance away, is a girls’ school, 
Brownell Hall. Across Dodge street from the zoned tract, 
a short distance, is Elmwood Park, a public park. South 
and west is the University of Omaha, a coeducational insti- 
tution, and almost directly west are a beautiful Catholic 
church, recently constructed, and the residence of the bish- 
op, the head of the church of that faith. The plaintiff pro- 
posed to build on the strip of land in question high-class 
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commercial shops with private road and parking area, buf- 
feted by landscaping, so that those patronizing the shops 
would not park on Dodge street, but space would be provid- 
ed, and the traffic area through Dodge street would be clear. 
Plaintiff proposed to erect north of the shops garden apart- 
ments of modern design and construction. Exhibits appear- 
ing in the record disclose the proposed buildings on plain- 
tiff’s real estate as examples of high-type commercial struc- 
tures to accomplish the necessary needs of the population to 
be served. This is developed by similar construction of well 
known city planners and contractors, and, obviously, to 
show the necessity for such an enterprise. 

An expert testifying for the city, in determining hazards 
arising from fire, testified that no fire hazard would result 
from the proposed development of the 300-foot strip north 
of Dodge street with shops, and likewise no fire hazard 
would result from building north of the 300-foot strip, and 
that the type of construction proposed by the plaintiff on 
the 260-foot strip north of the 300-foot strip constituted no 
fire hazard other or different from that which is ordinarily 
present. . 

The traffic engineer of the police department described in 
detail the travel on Dodge street adjacent to the plaintiff's 
tract, indicating that 9,660 vehicles traversed Dodge street 
at that point in a 24-hour period. He testified to the noise, 
its volume east and west of the plaintiff’s tract, due to two 
hills; to the shifting of gears, the approach of cars at what 
is known as the Happy Hollow intersection from the east, 
taken at a point 88 feet back of the intersection, and placed 
the average speed of vehicles approaching such boulevard 
and Dodge street from the west at 4214 miles an hour. It 
was further explained that Dodge street at that point car- 
ries four U. 8. highways and has the heaviest traffic at 
4214 miles an hour of any point in Omaha. 

The plaintiff states that the ordinance requires a lot area 
of not less than 5,000 square feet per dwelling and requires 
a main building, more than one story in height, to have a 
ground area of not less than 1,200 square feet, and, if one 
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story in height, a ground area, exclusive of garage, of not 
less than 1,000 square feet. It appears that ordinance No. 
15070 absolutely repealed ‘the building area part of AB 
height and area requirements of ordinance No. 14924, in 
keeping with this court’s decision in Baker v. Somerville, 
188 Neb. 466, 293 N. W. 326. 

The case before us in no manner conflicts with the Som- 
erville case. The facts are not analogous. In that case, the 
engineer testifying to parts of the ordinance now repealed 
stated that the section in question was zoned purely for 
aesthetic reasons, while in the instant case the facts deal 
decisively with the welfare, morals and safety of the people 
of the city of Omaha. 

The plaintiff seeks, by the foregoing evidence, to show 
that the result of the ordinance is the taking of plaintiff's 
property and reducing its value, and that it has been appro- 
priated for public use without just compensation. The AA 
use ordinance permits one-family dwellings, churches, only 
such garden space as is for the exclusive use of the occu- 
pants of the dwellings; certain accessory buildings, uses 
customarily incident to the uses named in the ordinance, 
when located on the same lot and not involving the conduct 
of a business, and.permits no signs except those appertain- 
ing to the lease, hire or sale of buildings on premises, and 
the signs not to exceed eight square feet in area. 

‘The plaintiff offered the testimony of experts in city plan- 
ning, landscape architects and engineers, whose firms had 
done city planning, land architecture and subdivision work 
in a great many cities. These witnesses detailed how they 
took into consideration the topography of the land, the pop- 
ulation of the city, its growth, its building apartment needs, 
the direction of growth, the surrounding development, the 
type of structure prevailing, the number of vacant lots 
available, their size, and how to make a thorough, complete 
analysis for the purpose of adequate and proper city plan- 
ning. These witnesses stated that the zoning complained 
of was unreasonable, as applied to plaintiff’s tract, and 
unanimously agreed that the proposed construction for 
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shops and garden apartments was a logical development of 
this tract of land and a reasonable use thereof. 

The witness Riley, an expert, in substance testified that 
an additional community shopping center was needed; that 
the nearest one was about 3,000 feet eastward on Dodge 
street, in the vicinity of Fiftieth street; that rural com- 
munity centers should be approximately a half-mile apart, 
and this particular section was that distance from any other 
shopping center; that the shopping district would be com- 
pact, would serve a neighborhood that could use it to ad- 
vantage, due to the type of residents. He detailed other 
facts to the effect that if the 560-foot tract were devoted to 
residential use exclusively only homes of the value of $3,500 
to $4,500 could be built on plaintiff’s tract, which would 
cheapen the development and not be in keeping with the 
surrounding property; that the tax element on such type of 
homes would not be beneficial to the public. Other experts 
corroborated this testimony and detailed the construction 
of the type contemplated as reasonable and proper, stating 
that single-family residences on such a tract were not desir- 
able and would decrease the valuation of the plaintiff's 
tract. One witness commented on the convenience of an or- 
thodontist, beauty shop, grocery, drug store, children’s 
shops, plumbing and shoe-repair shops,—to show some of 
the business enterprises that might be of value; testified 
that this tract of land was definitely situated for such pur- 
poses, and the single-family residence, as proposed by the 
ordinance, was unreasonable and impracticable; that prop- 
erties adjacent to highways, with such heavy traffic, are 
not desirable for single-family residences; that the factors 
to be taken into consideration in zoning commercial areas 
are: Proper set-backs and entrances to the business prop- 
erties, designed not to impede traffic on thoroughfares, am- 
ple parking space, grounds around the business for beauti- 
fication, and that the proposed construction contemplated 
all of these factors. 

At this point it may be well to explain that the city of 
Omaha has not enacted an ordinance that would contem- 
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plate high-type commercial building, such as proposed by 
the plaintiff. The ordinance in effect is a commercial ordi- 
nance for almost any type of business, without restriction. 
Any complaint that plaintiff has to offer, so far as this case 
is concerned, affecting the type of building of this nature, 
as against the type classified as “Class C Commercial Dis- 
trict,” where no other ordinance is enacted covering such 
matters, cannot be taken into consideration. 

The evidence discloses the different values attached to 
the plaintiff’s tract for the proposed use thereof by it, and 
the value of the tract under the use provided by the ordi- 
nance. In this connection, in the first instance, the value 
of the land designated in the contract is from $50,000 to 
$91,800, and, with no development of this nature, from no 
valuation to a value of $1,500 to $2,000, to $13,000, and in 
developing the value as contemplated by the ordinance there 
is much evidence concerning the frontage, the necessary 
set-back for residential purposes, the cost of promotion and 
sales, and all matters that pertain to the requirements for 
dwellings. In addition, there is testimony of nonexpert wit- 
nesses for the defendants, showing the distance from their 
respective properties to the edge of the plaintiff’s tract of 
land and to the shops proposed to be erected thereon. This 
varies, to the edge of plaintiff’s tract, from 240 to 1,700 
feet, and to the proposed shops from 440 to a distance of 
2,100 feet. The distances vary with the proximity of each 
of the witnesses’ dwellings accordingly. 

The expert witnesses for the defendants, who are real es- 
tate dealers and brokers of long standing in the city of 
Omaha, testified to the high value of the plaintiff’s tract of 
land for residential purposes, when compared with build- 
ings for commercial purposes, and the benefit of the whole 
tract involved; that the proposed development would lower 
the values of the balance of the tract, zoned for residential 
purposes, and that, as a general rule, commercial zoning in 
the defendant city is too extensive and beyond the need. 
The witnesses drew their conclusions that it would not be 
for the public welfare to place commercial property on any 


458 NEBRASKA REPORTS [VoL. 144 


Dundee Realty Co. v. City of Omaha 


part of the tract, one witness testifying that the city of 
Omaha has enough commercial zoning for a city of 686,600 
population, and that the best residential area in Omaha is 
from Fifty-second street to Seventieth street on both sides 
of Dodge. It is true, from a review of the record, that in 
this location, where the plaintiff’s tract of land is situated, 
are many of the most substantial and best residences in the 
city, with a more regulated value from $20,000 to $25,000. 

Without detailing the testimony of the nonexpert wit- 
nesses or setting forth their qualifications, suffice it to say 
that they built their homes in that vicinity, recognizing all 
of the elements that constitute a high-type residential dis- 
trict, and long before the use, to which plaintiff proposed to 
put this tract, was contemplated, and have been served by a 
business community close enough for their purposes. They 
have concluded that the proposed building of shops and gar- 
den apartments, as contemplated, would lessen the value of 
their properties to a considerable extent. All of these wit- 
nesses are substantial business citizens of the city. 

Due to the confusion with reference to the required set- 
back of property, such as dwellings, ranging from 100 feet 
to approximately 300 feet, and the value of such dwellings 
proportionately to the business enterprise proposed by the 
plaintiff, we consider the record in its entirety, the general 
effect of the ordinance on the units as a whole, and the ben- 
efits which it seeks to develop for the citizens, to determine 
its validity. A large portion of the evidence is not relevant 
to the subject matter. We have summarized that deemed 
pertinent to the issue involved. 

Plaintiff cites Nectow v. City of Cambridge, 277 U. S. 
183, 48 S. Ct. 447; Standard Oil Co. v. City of Kearney, 106 
Neb. 558, 184 N. W. 109; Webber v. City of Scottsbluff, 141 
Neb. 363, 3 N. W. 2d 6385; Matter of Monument Garage Cor- 
poration v. Levy, 266 N. Y. 339, 194 N. E. 848; Baker v. 
Somerville, supra; Ehrlich v. Village of Wilmette, 361 Ill. 
218, 197 N. E. 567; on the premise that the ordinance here 
involved results in taking the owner’s property, and is un- 
lawful, arbitrary, confiscatory and void. 
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The authority of the city for zoning purposes is reflected 
by sections 14-368, 14-401, 14-404, Comp. St. 1929. Section 
14-404 reads as follows: ‘For the purpose of promoting the 
health, safety, morals or the genera] welfare of the com- 
munity, the city council in cities of the metropolitan class is 
hereby empowered to regulate and restrict the height, num- 
ber of stories and size of buildings and other structures, the 
percentage of lot that may be occupied, the size of yards, 
courts and other open spaces, the density of population, and 
the location and use of buildings, structures and land for 
trade, industry, residence or other purposes. Such regula- 
tions may provide that a board of appeals may determine 
and vary their application in harmony with their general 
purpose and intent, and in accordance with general or spe- 
cific rules therein contained.” 

Section 14-368, Comp. St. 1929, provides in part: “Hach 
regulation shall be designed to secure the safety from fire 
and other dangers, and to promote the public health and 
welfare.” Other provisions of the statute, affecting the 
zoning act and city planning, need not be summarized or 
set out. 

We have no quarrel with the cases cited under the facts 
and circumstances therein stated and the law applicable 
thereto. The question of the validity or invalidity of a zon- 
ing ordinance presents a question to be determined on ex- 
amination of the facts in each particular case presented. 
On this proposition the law is well settled. 

There is ground for legitimate differences of opinion con- 
cerning the reasonableness of an ordinance. In the devel- 
opment of our civil life, the definition of public welfare has 
also developed until] it has been held to bring within its pur- 
view regulations for the public welfare and public con- 
venience. 

In Pettis v. Alpha Alpha Chapter of Phi Beta Pi, 115 
Neb. 525, 213 N. W. 835, we find the following holdings: 

“The police power is inherent in the effective conduct 
and maintenance of government and is to be upheld, even 
though the regulation affects adversely property rights of 
some individual. City of Aurora v. Burns, 319 Ill. 84. 
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“Tf considerations of public health, safety, comfort, or 
general welfare could have justified zoning ordinance, the 
court must assume that they did justify it, and cannot take 
issue with the city council.’ State v. City of New Orleans, 
154 La. 271. 

“The police power extends to all the great public needs. 
‘It may be put forth in aid of what is sanctioned by usage, 
or held by the prevailing morality or strong and preponder- 
ant opinion to be greatly and immediately necessary to the 
public welfare.’ Noble State Bank v. Haskell, 219 U. S. 
104.” 

In Lombardo v. City of Dallas, 47 S. W. 2d (Tex. Civ. 
App.) 495, it was held: “That zoning ordinance, otherwise 
valid, limits use and depreciates value of property, is no 
reason for holding void ordinance passed in interest of pub- 
lic welfare. * * * 

“Effective ‘zoning’ necessarily comprehends prohibitions 
against certain uses in named districts and restrictions as 
to area of lots to be built upon, size and height of struc- 
tures, and similar matters.” The court said: 

“Tt is not an effective argument against a zoning ordi- 
nance, otherwise valid, that it limits the use and depre- 
ciates the value of property, as the public health, safety, 
morals, and the general welfare are superior in importance 
to the pecuniary profits of the individual owner.” 

“Such regulations are sustained, under the complex con- 
ditions of our day, for reasons analogous to those which 
justify traffic regulations, which, before the advent of au- 
tomobiles and rapid transit street railways, would have 
been condemned as fatally arbitrary and unreasonable. 
And in this there is no inconsistency, for while the meaning 
of constitutional guaranties never varies, the scope of their 
application must expand or contract to meet the new and 
different conditions which are constantly coming within 
the field of their operation.” Village of Euclid v. Ambler 
Realty Co., 272 U.S. 365, 387, 47 S. Ct. 114. 

The court will not substitute its judgment for that of the 
city council if the classification for zoning purposes be fair- 
ly dependable. 
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“What is the public good as it relates to zoning ordi- 
nances affecting the use of property, is, primarily, a matter 
lying within the discretion and determination of the munic- 
ipal body to which the power and function of zoning is 
committed, and unless an abuse of this discretion has been 
clearly shown, it is not the province of the courts to inter- 
fere.” Zadworny v. City of Chicago, 380 Ill. 470, 44 N. E. 
2d 426. 

In the case of Hawkins v. City of Red Cloud, 123 Neb. 
487, 243 N. W. 481 (appeal dismissed 19338, certiorari de- 
nied, 289 U.S. 704, 53 S. Ct. 660), the court held: 

“In determining the validity of a city ordinance regular- 
ly passed in the exercise of police power, the court will pre- 
sume that the city council acted with full knowledge of the 
conditions relating to the subject of municipal legislation.’ 
State v. Withnell, 91 Neb. 101. 

“In the exercise of police power delegated by the state 
legislature to a city, the municipal legislature, within con- 
stitutional limits, is the sole judge as to what laws should 
be enacted for the welfare of the people, and as to when and 
how such police power should be exercised.’ State v. With- 
nell, 91 Neb. 101. 

“The ownership and use of private property in a city is 
subject to proper police regulations required by public safe- 
ty and welfare. 

“Police regulations promoting public safety and welfare 
may be valid, though restricting the liberty of citizens in 
regard to occupations and the ownership and use of prop- 
erty. 

“Private property used in a business prohibited by a 
valid police regulation may be depreciated in value by such 
legislation without any provision to compensate the owner 
for his loss. 

“If a city ordinance is valid as an exercise of police pow- 
er, courts will not inquire into the motives of the city coun- 
cil in enacting it.” See, also, State v. Edgecomb, 108 Neb. 
859, 189 N. W. 617, 27 A. L. R. 487; City of Lincoln v. Foss, 
119 Neb. 666, 230 N. W. 592; State v. Anderson, 122 Neb. 
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738, 241 N. W. 545; Village of Euclid v. Ambler Realty Co., 
supra; Pettis v. Alpha Alpha Chapter of Phi Beta Pi, supra. 

In Marblehead Land Co. v. City of Los Angeles, 47 Fed. 
2d 528, it was held: ‘‘Appellate court, in passing on validity 
of zoning ordinance, should give great weight to determina- 
tion of loca] authorities and local courts especially familiar 
with local conditions.” 

Objection is made to the conduct and remarks of the trial 
court throughout the trial. It is contended that such re- 
marks demonstrated the court had prejudged the issue in- 
volved, and, therefore, the decree was not based upon the 
evidence. This case comes here for trial de novo, as con- 
templated by section 20-1925, Comp. St. 1929, and is deter- 
mined accordingly. 

Our conclusion is reached from an analysis of the record 
and considering these factors: The new and beautiful Cath- 
olic church, which lies to the west of this zoned tract; Elm- 
wood Park, used by the population of Omaha, men, women, 
boys and girls; the University of Omaha, a coeducational 
institution, beautifully landscaped and used by many stu- 
dents; the fact that Omaha, by the vote of its people, has 
legalized the sale of intoxicating liquor by the drink; the 
heavy traffic which would, of necessity, be increased by the 
erection of the store buildings and garden apartments, as 
contemplated ; the commercial ordinance of the city of Oma- 
ha as it now exists, without restrictions as to the businesses 
that might occupy the proposed store buildings, the close 
proximity of the girls’ school, and the substantial character 
of the residences in the immediate vicinity, of the very best 
and highest type in the city. We can arrive at no other con- 
clusion than that the city of Omaha did not act unreason- 
ably, in effect, by the adoption of the zoning ordinance, 
holding that the public welfare and morals would be essen- 
tially and vitally affected by the proposed structures, and 
that only by the exercise of the police power, which we 
deem properly vested in the city, can the city zone the plain- 
tiff’s tract of land and adequately co-ordinate it in keeping 
with the best interests of the people as a whole. 
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We hold that ordinance No. 15068 is valid and constitu- 
tional, as applied to the plaintiff’s land, and that such ordi- 
nance is not arbitrary or unreasonable, as applied to plain- 
tiff’s land, but is to the best interests of the city of Omaha, 
for the reasons given in this opinion; that the plaintiff's 
land is subject to the AA use and AB height and area pro- 
visions of defendant city’s zoning ordinance, being sections 
61-1.3 and 61-1.15 of the Municipal Code, as modified by or- 
dinance No. 15070; that plaintiffs petition is dismissed and 
that ordinance No. 15068 be adjudged a valid exercise by 
the city council of its police power and is constitutional and 
valid. 

AFFIRMED. 


WILLIAM MAHER, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
13 N. W. 2d 641 


FILtep Marcu 17, 1944. No, 31647. 


1. Appeal and Error. An assignment in a petition in error “that 
the court erred in overruling the motion for a new trial” is not 
required. If the particular errors complained of are properly 
set forth in the motion for new trial as by statute provided and 
the assignments in the petition in error are based thereon, then 
this court has jurisdiction to review the errors complained of. 
James v. Higginbotham, 60 Neb. 208, 82 N. W. 625, is overruled. 

2. Statutes. The provisions of the Constitution relating to titles 
are to be liberally construed, and so construed as to admit of 
the insertion in a legislative act of all provisions which, though 
not specifically expressed in the titles, are comprehended within 
the objects and purposes of the act as expressed in its title; 
and to admit all provisions which are germane, and not foreign, 
to the provisions of the act as expressed in its title. Held, that 
all offenses included in section 4 of Senate File 236 as passed by 
the 1935 legislature, now being section 28-5,101, Comp. St. Supp. 
1941, are within the objects and purposes of the act as expressed 
in the title and germane thereto and that the same are defined 
with sufficient certainty and clearness. 

3. Jury. On a challenge to the array or motion to quash the veni- 
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re, it will be presumed, in the absence of evidence to the contra- 
ry, that the officers charged with the duty of selecting, draw- 
ing, and summoning the jury have acted faithfully and accord- 
ing to law, and the burden of showing the contrary is upon the 
challenging party. 

Criminal Law. When the accused appears in person and by coun- 
sel and goes to trial before a jury regularly impaneled and 
sworn, he shall be deemed to have waived arraignment and a 
plea of not guilty to have been pleaded. _ 

The transcript imports absolute verity, and cannot be 
impeached. If incorrect, or if it fails to speak the truth, the cor- 
rection must be made in the district court and not here. 

An application for a continuance is addressed to the 
sound discretion of the trial court and its ruling thereon will 
not be held erroneous, unless an abuse of discretion is disclosed 
by the record. 

The legislature of our state has interpreted the Con- . 
stitution on the matter of a speedy trial by fixing what, in cer- 
tain cases and under certain conditions, is to be regarded as a 
maximum time within which a defendant must be tried. The 
interpretation of this constitutional provision is for the court, 
but since the time fixed by the legislature is not unreasonable, 
we adopt it as our own. But the legislature has not undertaken 
to fix any minimum time in such matters. What is a fair and 
reasonable time in each particular case is always in the discre- 
tion of the court. 

Arson. The corpus delicti and the guilt of the defendant in an 
arson case may be established by circumstantial evidence. Held, 
evidence sufficient to establish the corpus delicti and guilt of the 
defendant under the circumstantial evidence rule. 

Trial. It is the duty of the court, with or without request, to 
instruct the jury as to the law of the case. 

Judgment. The approved journal entry of a judgment is indispu- 
table evidence of what the judgment was. 

A judgment of a court is valid and effective when it 
is declared and announced by the judge, although it may not be 
reduced to writing until afterwards. 

Trial. It is the duty of the court to endeavor to surround the 
trial with an atmosphere of fairness, undisturbed by prejudice, 
passion, or ill-will. 


Error to the district court for Douglas county: HARRY 
LANDIS, JUDGE. Affirmed. 


Grenville P. North, for plaintiff in error. 
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Walter R. Johnson, Attorney General, Rush C. Clarke 
and H. Emerson Kokjer, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


WENEE, J. 

Information was filed in the district court for Douglas 
county charging William Maher and Tony Scavio with ar- 
son in the fourth degree. Upon application of William 
Maher, the plaintiff in error, he was granted a separate 
trial. Trial being had he was convicted thereof. In his 
petition in error, by which he brings his conviction to this 
court for review, he assigns a very large number of errors 
as grounds for reversal. For the purpose of this opinion, 
we will follow the rule as announced in Mason v. State, 132 
Neb. 7, 270 N. W. 661: “Errors assigned but not argued 
will be considered as waived.” 

For the purpose of this opinion the plaintiff in error will 
be referred to as the defendant and the defendant in error 
as the state. 

The first question presented by this appeal is whether or 
not the errors relied upon by the defendant are properly 
here for consideration. The defendant failed to assign in 
his petition in error that the lower court erred in overrul- 
ing his motion for new trial. In Achenbach v. Pollock, 64 
Neb. 436, 90 N. W. 304, we held: “A judgment will not be 
reversed for errors which are required to be assigned on a 
motion for a new trial, unless it is alleged in the petition in 
error and shown by the record that the court erred in over- 
ruling such motion.” See, also, Gandy v. Cummins, 64 Neb. 
312, 89 N. W. 777; James v. Higginbotham, 60 Neb. 203, 82 
N. W. 625. In Waxham v. Fink, 86 Neb. 180, 125 N. W. 
145, we stated: “Under the former practice it was held, 
perhaps not necessarily, that the petition in error in this 
court must contain the assignment that ‘the court erred in 
overruling the motion for a new trial.’”’ In many of the de- 
cisions the reason for this rule is based upon the theory of 
waiver. This would seem to have little merit for by the ap- 
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peal itself the appellant shows his dissatisfaction with the 
ruling on the motion and his attempt to be relieved thereof. 
As stated in Reese v. Fife, 279 S. W. (Mo.) 415: “The ap- 
pellant has preserved in his motion for new trial the errors 
of which he complains. To hold that, by failing to also as- 
sign error in overruling the motion, appellant has waived 
the errors preserved for review, would seem to be highly 
technical. Such an assignment would be superfluous.” See, 
also, Armour v. Pennsylvania R. Co., 353 Ill. 575, 187 N. E. 
582. We think the betier rule to be that, where the motion 
for new trial sets forth the errors of which the appellant 
complains in the manner prescribed by our statute and the 
assignments in the petition in error are based thereon, then 
the case is before this court for review and it is not neces- 
sary to assign in the petition in error that the trial court 
erred in overruling the motion for new trial. Chicago, B. & 
Q. R. Co. v. Cass County, 51 Neb. 369, 70 N. W. 955. There- 
fore, James v. Higginbotham, supra, and all other cases in 
so far as they conflict with the rule herein announced are 
overruled. 

The defendant further contends that section 28-5,101, 
Comp. St. Supp. 1941, is unconstitutional and therefore 
void. The basis of this contention is that the act contains 
more than one subject, that the subject is not clearly ex- 
pressed in the title, and that it lacks certainty and clear- 
ness. Section 14, art. III of our Constitution provides in 
part: “No bill shall contain more than one subject, and the 
same shall be clearly expressed in the title.” The informa- 
tion under which the defendant was convicted of fourth de- 
gree arson is in the language of section 28-5,101, supra, 
which statute is as follows: “Any person who wilfully and 
maliciously attempts to set fire to or attempts to burn or to 
aid, counsel or procure the burning of any of the buildings 
or property mentioned in the foregoing sections, or who 
commits any act preliminary thereto, or in furtherance 
thereof, shall be guilty of arson in the fourth degree and 
upon conviction thereof be sentenced to the Penitentiary 
for not less than one nor more than two years or fined not 
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to exceed One Thousand Dollars. The placing or distribut- 
ing of any inflammable, explosive or combustible material 
or substance, or any device in any building or property 
mentioned in the foregoing sections in an arrangement or 
preparation with intent to eventually wilfully and mali- 
ciously set fire to or burn same, or to procure the setting 
fire to or burning of same shall, for the purpose of this act 
constitute an attempt to burn such building or property.” 
This is section 4 of Senate File No. 236 as passed by the 
1935 session of the legislature appearing as chapter 60 of 
the 1935 Session Laws. The title to this act is as follows: 
“An Act relating to crimes and punishments; to define the 
crime of arson in its various degrees; to provide penalties 
therefor ; and to repeal Sections 28-501, 28-502, 28-503, 28- 
504 and 28-505, Compiled Statutes of Nebraska, 1929.” 
This act of the legislature includes the various degrees of 
arson and attempts thereat together with those who aid, 
counsel or procure the same to be done, including when the 
same is done to injure or defraud an insurer. 

In the construction of this constitutional provision, we 
stated in Lennox v. Housing Authority of the City of Oma- 
ha, 187 Neb. 582, 290 N. W. 451: “The constitutional] pro- 
vision does not require that the title be a synopsis of the 
law. The purpose of the constitutional inhibition was to 
prevent surreptitious legislation by advising legislators of 
the nature of the measures they are called upon to support 
or oppose. If by a fair and reasonable construction the 
title calls attention to the subject-matter of the bill, it may. 
be said that the object is expressed in the title.” And as 
stated in Pandolfo v. State, 120 Neb. 616, 234 N. W. 483: 
“The provisions of the Constitution relating to titles are to 
be ‘liberally construed, and so construed as-to admit of the 
insertion in a legislative act of all provisions which, though 
not specifically expressed in the titles, are comprehended 
within the objects and purposes of the act as expressed in 
its title; and to admit all provisions which are germane, and 
not foreign, to the provisions of the act as expressed in its 
title.” Affolder v. State, 51 Neb. 91.” And as further stat- 
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ed in Birdhead v. State, 105 Neb. 296, 180 N. W. 583: “A 
statute which relates to the stealing, buying or concealing 
of an article is sufficiently broad in its title to cover any act 
connected with or incidental to the crime, such as attempts 
to commit it, aiding or abetting the criminal, the protection 
and concealment of the thief, or the stolen property.” 

We therefore come to the conclusion that a statute which 
relates to the various degrees of arson and attempts there- 
at, together with those who aid, counsel or procure the 
same to be done, including when the same is done to injure 
or defraud an insurer, is within the objects and purpose of 
the act and germane thereto which is described in the title 
as “to define the crime of arson in its various degrees.” 

The defendant further contends that the section under 
which he was convicted was unconstitutional for want of 
certainty and clearness. Citing from the act hereinbefore 
set forth the following: ‘or who commits any act prelim- 
inary thereto, or in furtherance thereof, shall be guilty of 
arson in the fourth degree,” the defendant contends the act 
spreads an all inclusive net for the feet of everybody, upon 
the chance that, while the innocent will surely be entangled 
in its meshes, some wrongdoer. may also be caught. In a 
criminal statute what is lawful and what is unlawful should 
not be left to conjecture. The crime, and its elements, must 
be clearly expressed so that the ordinary person can inteili- 
gently choose, in advance, what course it is lawful for him 
to pursue. 

In applying the foregoing rule in construing that part of 
the act of which the defendant complains as lacking cer- 
tainty and clarity, we must construe it in relation to the en- 
tire section of which it is a part. The words “wilfully and 
maliciously” apply to those “who commit any acts prelim- 
inary thereto or in furtherance thereof.” The words ‘‘there- 
to” and “thereof” apply to “attempts to set fire to or at- 
tempts to burn.” When the sentence of which defendant 
complains is read in relation to the entire act its meaning is 
certain and clear and we hold it to be constitutional. 

The defendant complains of the court overruling his chal- 
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lenge to the array or motion to quash the jury panel. A de- 
fendant in a criminal case is entitled to be tried by a jury 
summoned and impaneled according to the provisions of 
the law in force relating thereto. Michaelson v. Beemer, 
72 Neb. 761, 101 N. W. 1007. The legislature has. provided 
by sections 20-1625 to 20-1640, inclusive, being chapter 20, 
art. 16, subdiv. (c), Comp. St. 1929, and the amendments 
thereto as shown by the 1941 supplement, a statutory pro- 
cedure for the selection and impaneling of juries for a coun- 
ty the size of Douglas. “On a challenge to the array or mo- 
tion to quash the venire, it will be presumed, in the absence 
of evidence to the contrary, that the officers charged with 
the duty of selecting, drawing, and summoning the jury 
have acted faithfully and according to law, and the burden 
of showing the contrary is upon the challenging party.” 35 
C. J. 379, sec. 422. The appellant complains that there was 
no order of the court directing the original making of the 
ten key numbers as provided by section 20-1627, Comp. St. 
1929. This act provides in part as follows: “The jury com- 
missioner of all counties to which this act may apply, shall 
in the presence of three judges of the district court of the 
county, if there be three, if not, then in the presence of such 
number as there may be, within ten (10) days after the tak- 
ing effect of this act, and at such times thereafter as may be 
necessary, or as he may be ordered to do so by the district 
judges, number ten (10) small cards in numerical order 
from one to ten, both inclusive; shall place not more than 
one number on each card, and shall use each number but 
once, in the manner hereafter provided.” It will be ob- 
served from the foregoing that the cards can be made and 
numbered without an order of the court and in the absence 
of any showing to the contrary it will be presumed that this 
procedure was followed. There was no written order of 
the court directing the key number to be drawn which was 
drawn on June 3, 1941, at 11:00 a. m. Section 20-1627, 
Comp. St. 1929, provides in part as follows: “He shall then 
place said cards in a small box or wheel provided for that 
purpose, close the box or wheel and thoroughly shake the 
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same, and then draw therefrom by chance, one of the cards 
in the presence of the judge or judges. The number thus 
drawn shall be known as the key number. The jury com- 
missioner shall immediately after drawing the key number 
deliver it to the officer having charge of the election rec- 
ords, who shall thereafter be the custodian thereof, and 
shall make a record of his acts at once, in connection there- 
with, that is, the placing of the cards in the box or wheel, 
the drawing of the key number therefrom, the presence of 
the judges, naming them, the date and hour of such draw- 
ing, the same to be certified by the officer having charge of 
the election records and such records shall become a part of 
the public records of the county.” The record shows this 
provision was complied with and no written order is neces- 
sary. 

Complaint is made because no jury list was made from 
the poll books and registrations after the 1942 elections. 
Section 20-1629, Comp. St. Supp. 1941, provides in part: 
“The list as thus revised shall constitute the list from which 
petit jurors shall be selected, until such list shall have been 
exhausted in the manner hereinafter set forth.” There is 
no showing that the jury list created by the drawing of a 
key number on June 8, 1941, at 11:00 a. m., was exhausted 
and until that happens or the list is quashed, no new jury 
list could be made by the drawing of a new number which 
would affect the poll books and registration of the 1942 elec- 
tion. 

We have carefully examined all of the acts done by the 
officers in pursuance of their duties under these statutes as 
disclosed by the record and find them to be in proper order 
and, as we have previously stated, in the absence of show- 
ing to the contrary, we will presume that the officers 
charged with the duty of selecting and impaneling the jury 
have faithfully performed their duty according to law. 

The defendant further complains that he was not proper- 
ly arraigned as by statute provided under the rule as an- 
nounced in Barker v. State, 54 Neb. 58, 74 N. W. 427; 
Browning v. State, 54 Neb. 208, 74 N. W. 631; and Bur- 
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roughs v. State, 94 Neb. 519, 143 N. W. 450, to the effect 
that, “Under section 448 of the criminal] code, a conviction 
of a felony will not be sustained where the defendant enters 
his objection after the verdict, unless the record affirma- 
tively discloses that the accused was arraigned, and that he 
pleaded to the information or indictment before the trial.” 
The code then provided by section 448 as follows: “The ac- 
cused shal] be arraigned by reading to him. the indictment, 
unless, in cases of indictments for misdemeanors, the read- 
ing shall be waived by the accused by the nature of the 
charge being made known to him, and he shall then be 
asked whether he is guilty or not guilty of the offense 
charged.’’ However, since these decisions this act has been 
amended by the 1925 session of the legislature, now being 
section 29-1815, Comp. St. 1929, and reads as follows: “The 
accused shall be arraigned by reading to him the indict- 
ment, unless, the reading shall be waived by the accused, by 
the nature of the charge being made known to him, and he 
shall then be asked whether he is guilty or not guilty of the 
offense charged. If the accused appear in person and by 
counsel and goes to trial before a jury regularly impaneled 
- and sworn he shall be deemed to have waived arraignment, 
and plea of not guilty deemed to have been pleaded.”’ The 
most that can be said of the defendant’s contention is that 
the proceedings had were void. Assuming, but not decid- 
ing, this to be true, the effect would be that the defendant 
was not arraigned. In view of this amendment we hold 
that, when the accused appears in person and by counsel 
and goes to trial before a jury regularly impaneled and 
sworn, he shall be deemed to have waived arraignment and 
a plea of not guilty to have been pleaded. Hull v. State, 116 
Neb. 73, 215 N. W. 789. 

There is a further reason why this contention is without 
merit. Journal 416 on page 117 of the court’s journal 
shows the following to have happened in open court as of 
March 9, 1943: “Thereupon defendant William Maher is 
duly arraigned and stands mute and refuses to plead and 
the court enters a plea of not guilty as to Count 1 and a plea 
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of not guilty as to Count 2 of the information.” “The tran- 
script imports absolute verity, and cannot be impeached. 
If incorrect, or if it fails to speak the truth, the correction 
must be made in the district court and not here.” Ford v. 
State, 46 Neb. 390, 64 N. W. 1082. And as stated in Brown 
v. Ritner, 41 Neb. 52, 59 N. W. 360: “The approved journal 
entry of a judgment is indisputable evidence of what the 
judgment was.” 

The defendant complains because of the court’s refusal to 
grant him a continuance. As stated in Cornell v. State, 
188 Neb. 708, 294 N. W. 851: “ ‘An application for a contin- 
uance is addressed to the sound discretion of the trial court 
and its ruling thereon wil] not be held erroneous, unless an 
abuse of discretion is disclosed by the record.’ Kerr v. 
State, 68 Neb. 115, 88 N. W. 240.” And in Flannigan v. 
State, 127 Neb. 640, 256 N. W. 321: “It is no abuse of dis- 
cretion for the trial court to refuse defendant a continu- 
ance unless it clearly appears that defendant suffered prej- 
udice.” 

Defendant’s counsel] complained of the state of his health 
and urged a continuance because thereof. The record dis- 
closes that the court did not abuse its discretion in denying 
a continuance in this respect. While the court was at all 
times solicitous of counsel’s welfare, it appears from the 
record that counsel was at all times vigorously active in be- 
half of his client and that during the entire trial fully pro- 
tected his interests. 

The defendant further complains of the fact that certain 
witnesses which he desired to be present were in the armed 
forces of their country and therefore not available. He of- 
fered evidence establishing this fact. An analysis discloses 
that these witnesses are friends and associates of the de- 
fendant. He spent the evening of February 24, 1942, with 
several of them prior to his going to the Red Rooster Cafe 
at 3011 St. Mary’s avenue at about 12:30 a. m. of February 
25. No question is raised as to his whereabouts prior to 
his going to the cafe nor is it material for by his own testi- 
mony he admitted staying there until the time of his being 
taken into custody. 
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With reference to Lawrence and Mike Scavio, who are 
brothers of Mrs. Raymond C. Agosta, the defendant testi- 
fied he talked to them a couple of days before February 25, 
1942, and made arrangements with Lawrence to buy him a 
couple of five-gallon cans. That he was to take them to the 
Red Rooster Cafe in order that Lawrence might have them 
filled with gasoline so he could pick them up when driving 
a car from Chicago to the west coast. This being in explan- 
ation of the reason why he bought the cans and took them 
to the ‘Red Rooster Cafe. Their evidence would only cor- 
roborate his own testimony on this subject. 

Raymond C. Agosta, who operated the Red Rooster Cafe 
and to whom the defendant testifies he delivered the cans on 
the evening of February 24, 1942, at about 8:30 p. m. at the 
cafe, died on the morning of the first day of the trial. De- 
fendant further testified Agosta, at the time he delivered 
the cans, asked him to come out and help Tony Scavio take 
care of the place and that is the reason he went to the cafe 
later in the evening. This testimony is likewise only cor- 
roborative, but it is also testimony that cannot be produced 
at any subsequent date. 

The testimony of these witnesses is not to material mat- 
ters in the case and only corroborative. It can hardly be 
conceived that every witness a defendant may desire will be 
available at any one time. We have given this matter care- 
ful consideration and while the court should endeavor to fix 
a time for trial when the witnesses of both the defendant 
and state can be present, we do not find that any of the-tes- 
timony was as to such a material matter that the defendant 
was thereby prevented from having a fair trial and we find 
that the tria} court in no way abused its discretion in deny- 
ing a continuance. 

The defendant complains that he was not given a speedy 
trial as by our state and federal Constitutions guaranteed 
to every person charged with the commission of a crime. 
In support of this contention he cites the fact that many 
witnesses that would have been available if a speedy trial 
had been granted are now in the armed services or dead 
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and therefore not available. These witnesses and the na- 
ture of their testimony has been discussed under the mat- 
ter of the denial of a continuance. The record discloses 
that after the information was filed in district court on 
March 17, 1942, the defendant never applied to the court to 
have his case set down for trial and only after it had been 
set for trial on February 8, 1943, did he appear to object to 
a continuance, which was granted to the state until March 
8, 1943. The defendant did testify that on several occa- 
sions he went to the office of the county attorney and talked 
to someone about the trial of his case, but he does not know 
with whom he talked. Our state Constitution provides in 
section 11, art. I, in part as follows: “In all criminal prose- 
cutions the accused shall have the right to *-* * a speedy 
public trial by an impartial jury of the county or district in 
which the offense is alleged to have been committed.” This 
provision of our Constitution is self-executing and in ac- 
cordance with Amendment VI of the Constitution of the 
United States, which provides in part as follows: “In all 
criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, * * * .’” The defendant was admit- 
ted to bail and in such cases our legislature has provided by 
section 29-1203, Comp. St. 1929, as follows: “If any person 
indicted for any offense, who has given bail for his appear- 
ance, shall not be brought to trial before the end of the 
third term of the court in which the cause is pending, held 
after such indictment is found, he shall be entitled to be 
discharged, so far as relates to such offense, unless the de- 
lay happen on his application, or be occasioned by the want 
of time to try such cause at such third term.” ‘The statute 
supplements the constitutional provision and secures or 
provides a method for securing the right thereby declared. 
It is to be regarded as enacted for the purpose of rendering 
the constitutional guaranty effective, and as a legislative 
declaration of what is and what is not, under the circum- 
stances named, a reasonable and proper delay in bringing 
an accused to trial in respect of his constitutional right 
aforesaid.” State v. Keefe, 17 Wyo. 227, 243, 98 Pac. 122. 
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See, also, 22 C. J. S. 718, 716, sec. 467; In re Schechtel, 103 
Colo. 77, 82 Pac. 2d 762. , . 

“No general principle fixes the exact time within which 
a trial must be had to satisfy the requirement of a speedy 
trial. The right to a speedy trial is necessarily relative; 
we 97 99 C, J. S. 718, 715, sec. 467. As stated in Critser 
v. State, 87 Neb. 727, 127 N. W. 1073: “There is room for 
the exercise of sound discretion on the part of the trial 
court, always bearing in mind that the right to a speedy 
trial is the constitutional right of any citizen who is ac- 
cused of crime.” The legislature of our state has interpret- 
ed the Constitution on the matter of a speedy trial by fixing 
what, in certain cases and under certain conditions, is to be 
regarded as a maximum time within which a defendant 
must be tried. The interpretation of this constitutional 
provision is for the court, but since the time fixed by the 
legislature is not unreasonable, we adopt it as our own. 
The defendant, having failed to bring himself within the 
provisions thereof, is not entitled to be discharged under 
its terms. But the legislature has not undertaken to fix any 
minimum time in such matters. What is a fair and reason- 
able time in each particular case is always in the discretion 
of the court. No hard and fast rule can be applied in all 
cases. Under the facts in this case we find that the defend- 
ant had a speedy trial within the constitutional provision. 

The record shows that the defendant was arrested on 
February 25, 1942; that complaint was filed in the muni- 
cipal court on February 27, 1942; that preliminary hearing 
was commenced on March 5, 1942, and continued until 
March 13, 1942, when defendant was bound over to the dis- 
trict court where information was filed on March 17, 1942. 
The statute with reference to the time within which a pre- 
liminary hearing must be had in cases of extra jurisdic- 
tional offenses is set forth in section 29-504, Comp. St. 1929, 
which in part provides as follows: ‘‘That when the com- 
plaint if (is) for a felony, * * * upon the accused being 
brought before the magistrate he shall proceed as soon as 
may be, in presence of the accused, to inquire into the com- 
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plaint.”” As stated in Critser v. State, supra: “There is 
room for the exercise of sound discretion on the part of the 
trial court, always bearing in mind that the right to a 
speedy trial is the constitutional right of any citizen who is 
accused of crime.” The question as to the time in which 
the defendant should be given a preliminary hearing is a 
question for the court. There can be no precise length of 
time, after the arrest of a person, in which he must be given 
a hearing. The theory of the law is that he must be given 
a hearing as soon as possible. A person charged should be 
given a preliminary hearing just as soon as the nature and 
circumstances of the case will permit. Under the facts here 
we find that the preliminary hearing held was such as to 
give the defendant a speedy trial under the Constitution. 

The defendant further complains that the court erred in 
refusing to give certain instructions which had the effect 
of submitting to the jury the question of whether or not 
’ the defendant had a speedy trial as by the Constitution 
provided. In this we think the trial court was right. The 
question of whether or not a defendant has had a speedy 
trial under the provisions of our state and federal Consti- 
tutions is always a matter of judicia] determination by the 
court and not one of fact for the jury. 22 C.J. S. 713, 715, 
sec. 467; Critser v. State, supra; State v. Simpson, 125 
Wash. 665, 216 Pac. 874; Reed v. State, 94 Fla. 32, 113 So. 
630; People v. Romero, 13 Cal. App. 2d 667, 57 Pace. 2d 557; 
Shafer v. State, 48 Ohio App. 493, 183 N..E. 774. 

With reference to the defendant’s contention that the 
trial judge, not being a judge of the Fourth Judicial Dis- 
trict in which Douglas county is located, was without juris- 
diction since no written request or order had ever been giv- 
en by any judge of the Fourth Judicial District or by order 
of the supreme court, we find it to be without merit. The 
record discloses that one of the judges of the Fourth Ju- 
dicial District had asked the trial judge, who is a district 
judge of this state, to try this case. Our statute, section 
27-308, Comp. St. Supp. 1941, does not require that such re- 
quest be in writing. 
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The defendant contends that the evidence is insufficient 
to establish the corpus delicti of the crime charged and that 
under the rule as to circumstantial evidence it is insufficient 
to sustain defendant’s conviction. 

Evidence offered by the state shows that Raymond C. 
Agosta owned the fixtures and operated a restaurant and 
beer business at 3011 St. Mary’s avenue, Omaha, Douglas 
county, Nebraska, known as the Red Rooster Cafe. His 
wife, Rosie, was a sister of Tony, Lawrence, and Mike Sca- 
vio who will be referred to herein. Agosta had been trying 
to sell the business but had been unsuccessful in doing so. 
He had removed or changed some of the equipment in the: 
restaurant. On January 15, 1942, he purchased fire insur- 
ance on the contents in the sum of $1,300. There was very 
little stock in the place on February 24, 1942. 

On the afternoon of February 24, 1942, the defendant, 
William Maher, rented a car from the Capitol Drive It 
Yourself Co. in Omaha, and went to the Continental Can 
Co. where he purchased two square five-gallon cans similar 
to the ones found at the cafe. Later that evening, or rather 
in the early morning of February 25 at about 2:30 a. m., 
Lickert and Elias, officers of the Omaha police force, 
stopped their cruiser car on St. Mary’s avenue just east of 
the cafe to assist a resident of the city who was asleep in 
his car. At that time the cafe was closed. They awakened 
him and finding his condition such that he was not able to 
drive took him to his home. It might be mentioned that a 
heavy snow had fallen and generally the sides of the streets 
were blocked with snow and only the lanes for traffic were 
open. The car in which the resident was asleep was in the 
traffic lane on St. Mary’s avenue just east of the cafe. 

After taking this party home the officers, some time be- 
tween 3:30 and 4:00 a. m., while driving down St. Mary’s 
avenue, noticed that all of the lights in the cafe were out 
and the door was slightly open. They stopped their car and 
officer Lickert immediately went to the front door and of- 
ficer Elias flashed the spot light on the cafe and started to 
go to the back door but changed his mind and likewise came 
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to the front door. When the car stopped someone closed the 
door of the cafe, dropped down and went to the back of the 
room. When officer Lickert came to the door the defendant 
was crouched in the back of the front room. Upon being 
asked what he was doing, he told officer Lickert that every- 
thing was all right. However, officer Lickert, who had pre- 
viously drawn his gun, insisted on the door being opened. 
Upon entering they turned on a beer sign. 

It might be well to mention here that the cafe fronts 
north on St. Mary’s avenue and is not exactly rectangular 
because of the diagonal direction of the avenue. The inside 
of the building is partitioned into two rooms, the front 
room being larger than the back with two doors in the par- 
tition. The one door is on the east and just back of the bar 
and restaurant counter located in the east part of the front 
room. The other is in the west part of the partition just 
“ back of the booths located in the west part of the front 
room. The transom above the street door was open. 

When officers Lickert and Elias entered the room, Tony 
Scavio, who was also in the building, had on his overcoat 
and hat and the defendant had on his hat and his overcoat 
and was near the door lying over a cigarette machine. Just 
to the left of the door and between the counter and juke 
box, which was just to the left as you entered, was a five- 
gallon can, similar to the ones the defendant had purchased 
the previous afternoon, with the lid off and containing a 
small amount of gasoline. Gasoline was generally distrib- 
uted over the bar and lunch counter, the floor, on top of and 
under the seats of the booths, and on the equipment back of 
the counter. Such things about the place as napkins, nap- 
kin holders, newspapers, rags and other miscellaneous items 
were soaked with gasoline. Standing in the open doorway 
of the west partition door was another can, similar to the 
ones the defendant had purchased the previous afternoon, 
full of gasoline and with the lid removed. Neither lid of 
these two cans was found at the cafe. While the officers 
were there the defendant said he thought the gas was on 
and went back of the counter and apparently closed the jets 
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on the gas stove. When the officers entered the room it was 
filled with gasoline fumes. Being asked how the gasoline 
got there, Scavio said he did not know and the defendant 
kept still. 

Without being searched, the defendant and Scavio were 
both taken to police headquarters in the car of officers 
Lickert and Elias. The defendant rode in the front seat on 
the. right-hand side and Scavio in the back seat on the right- 
hand side and they both got out on that side at the police 
station. Some five or ten minutes thereafter one of the of- 
ficers discovered, near the right front fender of this car, 
two caps, similar to those used on cans such as they found 
at the cafe, also, a pair of gloves soaked with gasoline. 
Upon being searched they found the key of the cafe in the 
defendant’s shoe. The car the defendant had rented was 
found parked on 30th street just south of St. Mary’s ave- 
nue. On the floor mat in front of the back seat were found 
heavy square indentation marks, the same as would be 
made by the cans found in the cafe, and some oily substance 
was on the mat around the marks. 

Evidence was offered by the defendant to show that the 
removal and exchange of fixtures were done prior to the 
purchase of the insurance. Defendant admits that he pur- 
chased the two cans but states that he purchased the same 
for Lawrence Scavio who had asked him to do so several 
days prior to February 24, 1942. That Lawrence wanted 
him to leave them at the cafe in order that he might have 
them filled with gasoline as he was going to drive a car 
from Chicago to the west coast and wanted to pick up some 
extra gasoline. Defendant testified he took the empty cans 
out to the cafe around 8:30 p. m. of the evening of the 24th 
and gave them to Raymond C. Agosta. While there Agosta 
told him that Tony Scavio was going to take care of the 
cafe that evening and he would like to have him come out 
and help him. He told Agosta that he was busy the early 
part of the evening but if he could he would come out later. 
That he returned later that evening sometime between 
12:30 and 1:00 a. m. of the 25th. Upon arriving at the cafe 
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he was immediately called to the back room by Tony Scavio 
and remained there during the entire time he was at the 
cafe. When he entered the cafe he did not observe either 
of the cans which were later found there. That Tony Sca- 
vio waited on business whenever anybody came in but al- 
ways returned to the back room where they played pitch 
while he drank beer and Scavio drank whisky. Customers 
came in and out until late in the night when two men came 
in who seemed to be considerably under the influence of li- 
quor. Scavio waited on them and then they. left, but short- 
ly thereafter, between 2:00 and 2:30 a. m., one returned 
and he and Scavio got into an argument. He heard some 
confusion in the front room but did not go out. Scavio 
finally put the man out and came back to the room and told 
him that he had spilled something and got a rag to wipe it 
up. When he came back he told the defendant that some 
officers had just picked up the drunk. They then remained 
in the back room for some time but at no time, while he was 
in the back room, did he smell any gasoline fumes. As they 
went to leave he walked through the west partition door 
into the front room where he noticed gasoline fumes for the 
first time. Scavio then told him that in the scuffle the cus- 
tomer had knocked over a can of gasoline and some had 
spilled out onto the counter and floor. Scavio had just 
turned out the back light and there was still a light burning 
in the front and that they had just opened the door and 
were about to leave when the officers drove up. He also tes- 
tified they had just opened the transom and door to clean up 
the place. 

This is necessarily an abbreviated statement of the facts 
contained in a lengthy bill of exceptions but fairly presents 
the events that transpired during the course of February 
24 and the early morning of February 25, 1942, as disclosed 
by the evidence. 

The evidence offered by the defendant conflicts with the 
state’s testimony and the testimony of the defendant him- 
self on many material matters is contradictory, but, of 
course, the weight of conflicting and contradictory evidence 
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was a matter for the jury and as they found the defendant 
guilty, they have found such conflict in favor of the state. 

As stated in 6 C. J. S. 759, sec. 38: “It is recognized by 
the courts that, because of their very nature, arson or re- 
lated crimes of illegal burning can seldom be established by 
direct and positive testimony of witnesses who actually saw 
the fire set, and, accordingly, a conviction may be had on 
circumstantial evidence, but the circumstances relied upon 
must be clearly and unequivocally proved, and be consistent 
with each other and with the hypothesis that accused is 
guilty, and inconsistent with the hypothesis that he is inno- 
cent and with every other rational hypothesis except that of 
guilt.” 

“To sustain a conviction for a crime the corpus delicti 
must be proven beyond a reasonable doubt.” Chezem v. 
State, 56 Neb. 496, 76 N. W. 1056. See, also, McCue v. 
State, 112 Neb. 9, 198 N. W. 163; Andersen v. State, 141 
Neb. 306, 3 N. W. 2d 447. The corpus delicti may be proved 
by circumstantial evidence. Andersen v. State, supra. 
This is true in arson cases. Salistean v. State, 115 Neb. 
838, 215 N. W. 107; Robino v. State, 1388 Neb. 391, 275 N. 
W. 463; State v. Goldman, 166 Minn. 292, 207 N. W. 627. 
Circumstantial evidence alone may sufficiently establish the 
corpus delicti and the guilt of the accused. As stated in 
Morgan v. State, 51 Neb. 672, 71 N. W. 788: “The test by 
which to determine the sufficiency of circumstantial evi- 
dence in a criminal prosecution, is whether the facts and 
circumstances tending to connect the accused with the 
crime charged are of such conclusive nature as to exclude to 
a moral certainty every rational hypothesis except that of 
his guilt.” See, also, Dreessen v. State, 38 Neb. 375, 56 N. 
W. 1024; Robino v. State, supra. An instruction was given 
submitting the question of the sufficiency of the evidence 
under the circumstantial evidence rule and the jury found 
the defendant guilty of the crime as charged in count one of 
the information and from an examination of the evidence 
as a whole we cannot say that the jury were wrong. The 
evidence is sufficient to sustain the conviction. 
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The defendant assigns as error the instructions given by 
the court and the refusal to give certain instructions which 
he tendered. With reference to the general assignment as 
to the instructions given by the court, the following rule 
announced in Hiatt v. Kinkaid, 40 Neb. 178, 58 N. W. 700, 
is applicable: “An assignment of error as to the giving en 
masse of certain instructions will be considered no further 
than to ascertain that any one of such instructions was — 
properly given.’ However, in view of the defendant’s sep- 
arate assignment of error as to 16 of the 23 instructions, 
which he tendered, but all of which the court refused, it 
will be necessary to examine and consider all of the instruc- 
tions given by the court for as stated in Bourne v. State, 
116 Neb. 141, 216 N. W. 173: “It is the duty of the court, 
with or without request, to instruct the jury as to the law 
of the case.” And as stated in Goldman v. State, 128 Neb. 
684, 260 N. W. 373: “It is error to refuse an offered in- 
struction which is warranted by the evidence and correctly 
states the law of the case, unless the principles of law in- 
volved are covered by other instructions given.” We have 
examined the instructions given and they completely and 
correctly submitted the questions at issue to the jury. As 
to the instructions tendered by the defendant and refused, 
they are either covered by the instructions given, not prop- 
er in form, or not warranted under the evidence. We find 
no error in the instructions given nor in the refusal to give 
those submitted by the defendant. 

The defendant complains that the sentence of two years 
is excessive. With this we cannot agree. The statute un- 
der which defendant was convicted provides for a penalty 
of a fine up to $1,000 or a sentence of not less than one nor 
more than two years in the penitentiary. Comp. St. Supp. 
1941, sec. 28-5,101. After the defendant was convicted, 
the trial] judge sought information as to his character and 
reputation in the community where he lived for the purpose 
of assisting him to determine the proper sentence to im- 
pose. This is criticized by the defendant and assigned as 
reversible error. The sentence to be imposed is largely a 
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matter in the discretion of the trial court and for the pur- 
pose of exercising this discretion he is entitled to inform 
himself as to the character and reputation of the defendant 
in the community in which he lives. From what is con- 
tained in the record, it is clearly evident why the trial court 
imposed the maximum sentence. Very serious consequences 
would undoubtedly have developed had the plans of the de- 
fendant been fully completed. We do not find the sentence 
to be excessive. | 

The defendant contends the court erred by imposing sen- 
tence upon defendant without making a written entry of 
the order overruling his motion for new trial. The record 
discloses that the trial judge, prior to sentencing the de- 
fendant, overruled his motion for new trial. This is set out 
in the journal signed by him. As stated in Brown v. Rit- 
ner, 41 Neb. 52, 59 N. W. 360: “The approved journal entry 
of a judgment is indisputable evidence of what the judg- 
ment was.” “A judgment of a court is valid and effective 
when it is declared and announced by the judge, although it 
may not be reduced to writing until afterwards.” State v. 
Warrick, 106 Neb. 750, 184 N. W. 896. See, also, Luikart 
v. Bredthauer, 132 Neb. 62, 271 N. W. 165. This contention 
of the defendant is without merit. 

The defendant refers to the duty of the trial judge, as an- 
nounced in Bourne v. State, supra, that it is the duty of the 
court to endeavor to surround the trial with an atmosphere 
of fairness, undisturbed by prejudice, passion, or ill-will, 
and with this we fully agree. An examination of the record 
discloses that the trial judge did endeavor to do just that 
and we think very successfully. It appears from the entire 
record that the defendant had a fair trial and that no er- 
rors occurred that entitle him to have his conviction vacat- 
ed or set aside and it is therefore affirmed. 

AFFIRMED. 
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IN RE APPLICATION OF WILLIAM MAHER FOR WRIT OF 
HABEAS CORPUS. 
GRENVILLE P. NORTH, PETITIONER, APPELLANT, V. WILLIAM 
H. DORRANCE ET AL., APPELLEES. 
13 N. W. 2d 653 
Fitep Marcy 17, 1944. No. 31659. 

1. Habeas Corpus. Habeas corpus is a collateral, not a direct, pro- 
ceeding when regarded as a means of attack upon a judgment 
sentencing a defendant. It cannot be used as a substitute for a 
writ of error. 

The writ of habeas corpus is a proper remedy where 
one is deprived of his liberty by reason of a void judgment. 
APPEAL from the district court for Douglas county: WIL- 
LIAM A, DAY, JUDGE. Affirmed. 


Grenville P. North, pro se. 


Kelso Morgan and Clinton Brome, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


WENKE, J. 

William Maher, as applicant, brought this action in the 
district court for Douglas county by Grenville P. North, as 
petitioner, and against William H. Dorrance, sheriff of 
Douglas county, and Emil Stahmer, keeper of the county 
jail of Douglas county, as respondents, to obtain his dis- 
charge by habeas corpus. From an order denying the ap- 
plication and overruling of the motions for new trial of the 
applicant and petitioner, the applicant, William Maher, has 
appealed. Maher will be referred to as the applicant. 

The action was heard in the district court upon the appli- 
cant’s amended petition. The matters therein set forth, by 
which the applicant claims he is being unlawfully restrained 
and imprisoned, arise out of the defendant’s conviction and 
sentence for arson in the fourth degree in the case of State 
v. Maher. That case has been brought to this court by the 
applicant by error proceedings and is No. 31647. A careful 
study of the allegations of the amended petition and the er- 
rors assigned in applicant’s brief show that all of the ques- 
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tions therein raised were also raised by the applicant’s peti- 
tion in error and brief in case No. 31647, Maher v. State, 
and therein determined. 

“ ‘Habeas corpus is a collateral, not a direct, proceeding, 
when regarded as a means of attack upon a judgment sen- 
tencing a defendant.’ Hulbert v. Fenton, 115 Neb. 818, 215 
N. W. 104.” Davis v. O’Grady, 187 Neb. 708, 291 N. W. 82. 
It cannot be used as a substitute for a writ of error. Hul- 
bert v. Fenton, supra. It cannot be resorted to for the pur- 
pose of correcting errors of the trial court rendering the 
judgment which is challenged in such proceedings. In re 
Application of Walker, 61 Neb. 803, 86 N. W. 510. “The 
judgment or sentence of a court of record in a criminal] case 
is thus supported by the usual presumptions of validity and 
regularity when thus attacked. To obtain release from a 
sentence of imprisonment by habeas corpus, such sentence 
must be absolutely void. Hulbert v. Fenton, supra; Michael- 
son v. Beemer, 72 Neb. 761, 101 N. W. 1007; In re Carbino, 
117 Neb. 107, 219 N. W. 846.” Davis v. O’Grady, supra. 

However, as stated in In re Resler, 115 Neb. 335, 212 N. 
W. 765: “It is firmly established that if a court or a judge 
thereof which renders a judgment, or who enters an order, 
has not jurisdiction to perform the act done, either because 
the proceeding or the law under which it is taken is uncon- 
stitutional, or for any other reason the judgment is void, it 
may be questioned collaterally, and a defendant who is im- 
prisoned under and by virtue of it may be discharged. In 
re Havlik, 45 Neb. 747; In re Application of McMonies, 75 
Neb. 702; In re Vogland, 48 Neb. 37.” 

Under these holdings some of the questions raised by ap- 
plicant’s amended petition were not proper in this proceed- 
ing, while others, such as the constitutionality of the act, 
under which he was convicted, could be properly raised. 
However, it will not. be necessary to separate and distin- 
guish them for they have all been considered and deter- 
mined adversely to the applicant in the case of Maher v. 
State, ante, p. 463, 13 N. W. 2d 641. 

Therefore, the judgment of the lower court is athemed: 

AFFIRMED, 
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ENA F, LIPPINCOTT, APPELLEE, V. HARVEY R. LIPPINCOTT 


APPELLANT. 
(18 N. W. 2d 721 


FILED MARCH 17, 1944. No. 31729 


Judges: VENUE. A party to an action may, in good faith, make 
a motion together with a showing in support thereof for a 
change of venue or the disqualification of the trial judge. 

Trial. A judge, in the exercise of his discretion, may view the 
premises, or a part thereof, without the consent of the parties. 
In doing so it is better practice to inform the parties and their 
counsel that he intends to do so and, in so far as it is practical, 
make such inspection in their presence or with an opportunity 
for them to be present. 

Appeal and Error. The transcript imports absolute verity, and 
cannot be impeached. If incorrect, or if it fails to speak the 
truth, the correction must be made in the district court and not 
here. 

Divorce. In a divorce suit, where the court has jurisdiction of 
the parties, it has power to adjust all their respective property 
interests. 


In fixing the amount of permanent alimony the court 
will take into consideration the estate of each party at the time 
of the marriage, their respective contributions since, the dura- 
tion of the marriage, the wife’s loss of her interest in the hus- 
band’s property by virtue of the divorce, the social standing, 
comforts and luxuries of life which the wife would probably 
have enjoyed except for the enforced separation, the conduct of 
the parties leading up to the divorce and to which party the di- 
vorce is granted, their age and condition of health, and all other 
facts and circumstances, and award an amount in alimony which 
appears to be fair and equitable between the parties. 


APPEAL from the district court for Scotts Bluff county: 
CLAIBOURNE G. PERRY, JUDGE. Affirmed as modified, 


Dryden & Jensen and J. L. Grimm, for appellant. 


James G. Mothersead, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


WENEE, J. 
This divorce action was commenced in the district court 
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for Scotts Bluff county by Ena F. Lippincott, as plaintiff, 
against Harvey R. Lippincott, as defendant. From a de- 
cree in favor of the plaintiff, the defendant appealed to this 
court where the decree of divorce was affirmed but the case 
was returned to the district court with directions to deter- 
mine the amount of permanent alimony. Lippincott v. Lip- 
pincott, 141 Neb. 186, 3 N. W. 2d 207, 140 A. L. R. 901. 

The mandate of this court directed the “district court to 
take additional evidence as to the fair value of all of the 
property owned by the parties as of the date of the decree 
(March 11, 1941), the sources from which it came, the as- 
sistance plaintiff rendered in the accumulation thereof, and 
to determine the legal claims of other relatives upon the 
property of the defendant Harvey R. Lippincott, and to 
award such permanent alimony as the law and the evidence 
warrant.” 

Further hearing was had in the lower court pursuant 
thereto and from the award of permanent alimony and the 
allowance of attorneys’ fees, the defendant has again ap- 
pealed to this court. For the purpose of this opinion the 
appellee will be referred to as the plaintiff and the appel- 
lant as the defendant. 

While the case was returned to the trial court for the 
purpose of taking additional evidence to determine and 
award such permanent alimony as the law and the evidence 
warrant, however, the defendant has raised certain legal 
questions which must necessarily be disposed of before a 
discussion of the facts. 

Upon return of the case to the district court the defend- 
ant made a motion for change of judge or venue together 
with a showing in support thereof and claims the trial 
court abused its discretion in failing to sustain this motion. 
That the defendant may, in good faith, make such a motion 
is without question. Le Hane v. State, 48 Neb. 105, 66 N. 
W. 1017. However, the showing made fails to come within . 
the provisions of section 27-315, Comp. St. 1929, as to the 
disqualifications of judges, nor is it sufficient to entitle the 
defendant to a change of venue under section 20-410, Comp. 


488 NEBRASKA REPORTS [VoL. 144 


Lippincott v. Lippincott 


St. 1929. There is also a reason why the matter is immate- 
rial here. This is an action in equity and under our stat- 
utes is tried de novo in this court. 

It appears from the decree of August 14, 1948, that the 
court inspected the lands located in Scotts Bluff county. 
The defendant claims this to be an abuse of discretion on 
the part of the trial court in view of the fact that it was 
done without the knowledge or consent of the parties or . 
their counsel, and because the court examined only a part of 
the premises involved. A judge, in the exercise of his dis- 
cretion, may view the premises, or a part thereof, without 
the consent of the parties. In doing so it is better practice 
to inform the parties and their counsel that he intends to do 
so and, in so far as it is practical, make such inspection in 
their presence or with an opportunity for them to be pres- 
ent. However, a failure to do so will not necessarily consti- 
tute an abuse of discretion. Carter v. Parsons, 1386 Neb. 
515, 286 N. W. 696; Taxpayers’ League v. Wightman, 139 
Neb. 212, 296 N. W. 886. Under the facts of this case we 
do not find that the court would have abused its discretion 
even though it had made such inspection without notice to 
the parties or their counsel. However, the record shows 
the defendant to be in error as to this contention. The 
journal of the court’s order in overruling defendant’s mo- 
tion for new trial states that the judge had, in open court, 
announced his intentions to view the premises. ‘The tran- 
script imports absolute verity, and cannot be impeached. 
If incorrect, or if it fails to speak the truth, the correction 
must be made in the district court and not here.” Ford v. 
State, 46 Neb. 390, 64 N. W. 1082. 

The defendant further contends the court was without 
jurisdiction to transfer real estate. Under the provisions 
of section 42-321, Comp. St. 1929, it is in the discretion of 
the court to award to the innocent party a share or interest 
in the real estate of the guilty party. Gaster v. Estate of 
Gaster, 92 Neb. 6, 1387 N. W. 900. As stated in Maxwell v. 
Maxwell, 106 Neb. 689, 700, 184 N. W. 227: “It is too firmly 
established in the jurisprudence of this state to be ques- 
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tioned that in a divorce suit, where the court has jurisdic- 
tion of the parties, it has power to adjust all their respec- 
tive property interests.” See, also, Bigelow v. Bigelow, 
131 Neb. 201, 267 N. W. 409; Resnick v. Resnick, 137 Neb. 
256, 288 N. W. 816. 

The principle contention of the defendant is that the 
amount of alimony awarded and the attorneys’ fees allowed 
are excessive. The history of the marriage relationship of 
the parties and the nature of the causes of their marital 
troubles are sufficiently set forth in Lippincott v. Lippin- 
cott, supra, and will not be repeated in this opinion. They 
have necessarily been reviewed in this proceeding in a study 
of the whole record in order to determine the rights. of the 
parties. The matter of fixing the amount of alimony in a 
divorce action is always to be determined by the facts of 
each case, As stated in Phillips v. Phillips, 135 Neb. 313, 
281 N. W. 22: “ * * * the court will take into consideration 
the estate of each party at the time of the marriage, and 
their respective contributions since, the duration of the 
marriage, the wife’s loss of her interest in the husband’s 
property by virtue of the divorce, the social standing, com- 
forts and luxuries of life which the wife would probably 
have enjoyed except for the enforced separation, the con- 
duct of the parties leading up to the divorce, and to which 
party the divorce is granted, their age and condition of 
health, and all other facts and circumstances, and award an 
amount in alimony which appears to be fair and equitable 
between the parties.” See, also, Swolee v. Swolec, 122 Neb. 
837, 241 N. W. 771. And in considering the matter of ali- 
mony we will take into consideration all properties acquired 
by the parties during their marriage. DeVore v. DeVore, 
104 Neb. 702, 178 N. W. 621; Nathan v. Nathan, 102 Neb. 
59, 165 N. W. 955. 

The record discloses that the defendant came to Lyman, 
Nebraska, with his parents in 1916. The father had pur- 
chased an improved 80 acres, being the north half of the 
northeast quarter of section 1, township 22, range 58, in 
Scotts Bluff county, Nebraska, in 1915. In 1916 he pur- 
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chased the south half of the northwest quarter of section 6, 
township 22, range 57. This farm became the family home- 
stead. On October 30, 1921, the defendant, then having ar- 
rived at the age of 21 years, was married to the plaintiff, 
who was then 18 years of age. They made their home with 
the defendant’s family which then consisted of his father, 
mother, who at the time was ill, and a younger brother and 
sister. The mother died on June 2 of the following year. 
The plaintiff, from the time of the marriage, took charge of 
the household and did the household work necessary in the 
operation of the farm and helped carry on other work of 
the defendant. She was, during the entire period that they 
lived together, a capable and industrious wife who helped 
in every way possible in acquiring the property which they 
accumulated. 

In the fall of 1922 the defendant, having acquired some 
$2,000 to $2,500 of personal property, entered into a part- 
nership with his father. The father put in all the property 
he then owned and the son whatever property he had. The 
son was to take charge of and operate the farm and they 
were to share the earnings on a fifty-fifty basis. Commenc- 
ing with 1923, when they began irrigating this land, it ap- 
pears that the partnership of father and son was very suc- 
cessful financially. They proceeded to acquire additional 
real estate holdings in Scotts Bluff county. In 1925 they 
purchased the north half of the southwest quarter of sec- 
tion 6, township 22, range 57; in 1929 they purchased the 
north half of the northwest quarter of this same section; 
and in 1930 they purchased the school-land lease on the 
southeast quarter of the southeast quarter of section 36, 
township 28, range 58. All of the lands acquired up to this 
point are referred to as the home place. They also acquired 
the southwest quarter of section 11, township 22, range 57, 
in 1930; in 1931 or 1932 they purchased the west half of 
the northwest quarter, the northeast quarter of the north- 
west quarter, and part of the southeast quarter of the 
northwest quarter of section 23, township 22, range 57; 
and in January of 1933 they purchased the northwest quar- 
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ter of section 17, township 22, range 57. During the exist- 
ence of the partnership the father sold some other lands he 
owned and also inherited some money, the proceeds of 
which he deposited in the partnership account and it was 
used as part thereof. During this same period the build- 
ings qn the home place were remodeled and repaired and 
new buildings constructed. 

On February 11, 1933, the defendant na his father dis- 
solved their partnership. In consideration of the defend- 
ant agreeing to make certain payments to him of $250 semi- 
annually as long as he lived, and in case of his death to his 
then wife Phillipina the sum of $150 semiannually during 
her life if she should survive him and as long as she re- 
mained his widow; to pay the premium of $243.10 per an- 
num, less dividends, on a certain insurance policy; to con- 
vey certain real estate in Wyoming to his brother Harold, 
which he did, the father deeded and assigned all his inter- 
ests in and to the real estate hereinbefore described and 
transferred all personal property owned by the partnership 
to the defendant. 

After the partnership was dissolved the defendant pur- 
chased the southwest quarter of section 12, township 22, 
range 58, in Scotts Bluff county, and the southwest quarter 
of section 16, township 9, range 18, in Buffalo county, Ne- 
braska, in 1936. In 1937 he purchased the northeast quarter 
of section 21, township 9, range 13, in Buffalo county and 
in 1938 the northwest quarter of said section 16, township 
9, range 13, all of which real estate the parties owned on 
March 11, 1941. In addition to this real estate the defend- 
ant owned personal property located on the lands in Scotts 
Bluff county and likewise personal property located on the 
lands in Buffalo county, all of which were used in the oper- 
ation of these farms. Also, certain insurance policies that 
had a cash surrender value of $4,235 and claims against the 
Great Western Sugar Company, government benefit pay- 
ments, and other rents and crops. 

Pursuant to a certain purported property settlement en- 
tered into on February 8, 1937, the plaintiff obtained a 
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Pontiac sedan, a residence property in the city of Scotts- 
bluff, Nebraska, described as lot 5, block 2, Sixth Addition, 
the household furniture and furnishings in the home place 
and $900 in cash. Pursuant. thereto additional cash pay- 
ments were made to the plaintiff. These cash payments 
were necessary for the maintenance and support of the 
plaintiff and the children for the period during which they 
were made. ’ 

It appears from the record that the defendant owes $7,- 
000 in the form of a mortgage on some of the Scotts Bluff 
county land, $23,970.28 on the Buffalo county land, taxes on 
all of the lands in the sum of $3,935.38, $5,186.46 as a result 
of irrigation pumps and wells installed on the Buffalo coun- 
ty land, a balance of $350 on the school-land lease and the 
present value of the remaining insurance premium pay- 
ments and the semiannual payments due either his father 
or stepmother, as the case may be, as provided in the agree- 
ment entered into with his father upon the dissolution of 
their partnership. These have a present value of approxi- 
mately $5,700. 

We find the evidence of the defendant as to the indebted- 
ness claimed to be owing to his present wife’s mother en- 
tirely insufficient to establish such a debt. With reference 
to the indebtedness of $9,165 as evidenced by the chattel 
mortgage of June 7, 1940, to the Scottsbluff Production 
Credit Association of Scottsbluff, which was used to raise 
the 1940 crop, the evidence is not clear as to what part, if 
any, of this remains unpaid. It is apparent that the defend- 
ant deliberately made evasive answers or denied knowledge 
of matters affecting his indebtedness, crops, rents, etc., 
which are entirely within his own knowledge and thereby 
prevented the court from receiving all of the information it 
needed with reference thereto. The record as to the amount 
still owing defendant on his claims against the Great West- 
ern Sugar Company and for government benefit payments 
arising out of the 1940 crop is not very satisfactory. In 
view of what evidence is in the record and since they all 
arise out of the 1940 crop, we will consider them as offset- 
ting each other. 
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Under the decree entered by the trial court on August 14, 
1943, the plaintiff was awarded the northwest quarter and 
the north half of the southwest quarter of section 6, town- 
ship 22, range 57; the north half of the northeast quarter 
of section 1, township 22, range 58, and the school-land 
lease to the southeast quarter of the southeast quarter of 
section 36, township 23, range 58, all in Scotts Bluff county. 
and referred to as the home place, same to be clear and free 
of all encumbrances and taxes, including the taxes for the 
year 1942. This is in addition to the property received un- 
der the purported settlement which includes the residence 
in the city of Scottsbluff described as lot 5, block 2, Sixth 
Addition. That the defendant be required to clear the title 
to said property of any claim by reason of a purported deed 
given to his present wife, Virginia. That defendant be fur- 
ther required to secure a release from his father and step- 
mother of any claim they may have in or to said premises. 
That in case of his failure to do so it makes provision to se- 
cure the plaintiff for any payments she may be required to 
make by reason thereof. That the plaintiff have the rents 
from rea] estate awarded to her for the year of 1943 and all 
years subsequent thereto and allow plaintiff’s attorneys a 
fee of $3,000. 

As to the value of this property there is a very wide dis- 
crepancy between the witnesses for the plaintiff and those 
for the defendant, especially the values of the defendant 
himself. Considering the evidence offered by the plaintiff, 
the court allowed her, including the house and car she re- 
ceived in 1937, approximately 50 per cent of their property 
as of March 11, 1941. In considering the evidence offered 
by the defendant, the court allowed the plaintiff somewhat 
over 60 per cent. The decree permits the defendant to have 
all of the income from the premises awarded plaintiff dur- 
ing the years 1941 and 1942. That this was a very substan- 
tial amount is indicated by the fact that the gross income 
from the home place and the Brown land in Scotts Bluff 
county during the year 1941 was in excess of $35,000. We 
conclude that the award is somewhat too high and that it is 
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also in error in seeking to require the father and stepmoth- 
er to release whatever rights they have in and to the prem- 
ises by reason of the agreement with the defendant entered 
into at the time the partnership was dissolved. The decree 
is vacated in so far as it requires the defendant to obtain a 
release from his father and stepmother as to any rights 
they may have by virtue of this agreement. It is modified 
to the effect that commencing with and including 1943 the 
plaintiff be required to make the semiannual payments to 
either the father or stepmother, as the case may be. The 
defendant is required to make payment of all insurance 
premiums provided for in the declaration and acknowledg- 
ment of trust. In case either party is required to make any 
of these payments that are charged to the other, the party 
making such payment shall be subrogated to all the rights 
provided under the agreement as against the property 
charged therewith and awarded to the other, and in addi- 
tion the party charged therewith shall be personally liable 
therefor. 

Considering the legal questions involved, the amount of 
work necessary in preparing the case for trial due to its 
nature, the duration of the trial at both hearings and mat- 
ters preliminary thereto and the amount involved, we do 
not think the amount of the attorneys’ fee allowed is exces- 
sive. In addition thereto plaintiff is allowed an attorneys’ 
fee in this court of $500, same to be taxed as costs. That 
all costs on this appeal are to be taxed to the defendant. 

As modified, the decree of the district court is affirmed. 

AFFIRMED AS MODIFIED. 
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STATE EX REL. WALTER R. JOHNSON, ATTORNEY GENERAL, 
ET AL., APPELLANTS, V. REX HASH ET AL., APPELLEES. 
13 N. W. 2d 716 


FILED Marco 24, 1944. No. 31655. 


1. Nuisance. A place where gambling is publicly and continuously 
permitted is a public nuisance which may properly be abated by 
injunction. 

The operation of a place which permits minors to gath- 
er for the purpose of gambling and drinking intoxicating liq- 
uors is a public nuisance in that it violates the health, morals 
and general welfare of the people of the state. 

3. Intoxicating Liquors. A place situated in territory where intox- 
icating liquors may not be sold by the drink, where patrons gath- 
er for the purpose of group drinking in which the owner of the 
place aids and abets by furnishing “set-ups” for profit, is a 
place where persons are permitted to resort for the purpose of 
drinking alcoholic liquors contrary to the provisions of section 
53-376, Comp. St. Supp. 1941, a part of the Liquor Control Act. 

A place, located in territory where alcoholic liquors 
may not be lawfully sold by the drink, operated principally for 
the purpose of inviting and encouraging large numbers of per- 
sons to congregate in such place and drink intoxicating liquors, 
when the principal business of such place is furnishing the in- 
gredients for mixed drinks to customers who furnish their own 
liquor, when large numbers of people do congregate and sit at 
tables and in booths for the purpose of mixing and consuming 
intoxicating drinks, such place is a public nuisance which the 
courts will abate by injunction. 

5. Nuisance. Evidence examined and held that the premises in 
question, because of the manner of their operation, were destruc- 
tive of the peace, morals, health and general welfare of the peo- 
ple of the state and constituted a public nuisance. 


APPEAL from the district court for Madison county: LYLE 
E. JACKSON and Fay H. POLLOCK, JUDGES. Reversed, with 
directions. 


Andrew D. Mapes, Walter R. Johnson, Attorney General, 
and Rush C. Clarke, for appellants. 


Frederick M, Deutsch, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and POLK and Nuss, District Judges. 
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CARTER, J. 

This is an appeal from a decree entered by the district 
court for Madison county in a suit commenced by the state 
to obtain an injunction to abate a common or public nui- 
sance by reason of the manner of operation of a roadhouse. 
The trial court granted a part of the relief asked for and 
denied the balance. The state appeals. 

The evidence shows that the defendants operated a tav- 
ern or roadhouse just east of the corporate limits of the city 
of Norfolk. It contained a dance floor, tables, booths and a 
bar. Dinners and lunches were served, especially in the 
early evening. The principal sales consisted of “set-ups” 
used to mix intoxicating liquors for consumption on the 
premises. Dance music was provided by a juke-box oper- 
- ated by the insertion of coins provided by the customers. 
The place operates from 8 p. m. to 3 a. m. each day of the 
week. 

The state called 14 officers, including the state sheriff, 
state patrolmen and inspectors for the Nebraska Liquor 
Control Commission, who testified to the conditions ob- 
served by them prior and up to the date the place was raid- 
ed on January 23, 1943. Space does not permit a discussion 
of the testimony of each of these officers. We will content 
ourselves with a recitation of the facts which we deem es- 
tablished by their testimony. The record discloses that in- 
spections and investigations of the premises were made on 
numerous occasions by the officers between March 22, 1941, 
and January 23, 1943. 

The testimony of the officers is to the effect that on each 
inspection the place was patronized by people numbering 
from 50 to 250. On each occasion Coca-Cola and Seven-Up 
were served with “set-ups” to mix with whisky and other 
intoxicating liquors. Whisky bottles were on practically 
every table and the contents were used in mixing drinks for 
immediate consumption. Numerous quart, pint and half- 
pint whisky bottles were observed under the tables and in 
the booths. The defendants permitted the drinking of these 
mixed drinks and encouraged it by selling the “set-ups” and 
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“mix” to those who desired to buy. Intoxicated persons 
were observed in the tavern by each inspector who investi- 
gated the place. Minors of both sexes ranging from 16 to 
21 years of age were constantly in the place and participat- 
ed in the drinking festivities without restraint on the part 
of the defendants. Minors were observed in an intoxicated 
condition on almost every inspection. Rough talk, profan- 
ity and vulgar language were common, and shouting and 
unseemly noises appeared to be the rule and not the excep- 
tion. Slot machines were being operated openly and patrons 
were usually lined up awaiting their turns to play. Em- 
ployees stood about to provide the nickels, dimes and quar- 
ters needed to play these machines. Other forms of gam- 
bling machines were present and given a big play each 
night the officers observed the place. Quarreling and fight- 
ing were continual problems, although the defendant Rex 
Hash was efficient in quelling such disturbances. The 
evidence also shows that many automobiles were usually 
parked near the tavern and that many intoxicated persons 
drove their cars out on the highway after leaving the place. 
Several arrests of persons leaving the premises are shown 
to have been made for speeding, passing up stop signs and 
driving while intoxicated, which evidences the danger not 
only to the patrons of the place but to the traveling public 
generally. Fights were observed on the premises outside 
the tavern and many persons in various states of intoxica- 
tion were observed there. We think this evidence is ample 
to sustain the charge of the state that the place was a re- 
sort for people, including minors, to become intoxicated, to 
become noisy, profane and vulgar and to permit persons of 
vulgar, dissolute, obscene and roistering habits to congre- 
gate and engage in such activities with the approval and en- 
ecouragement of the defendants. 

It is not disputed that slot machines and other gambling 
devices were maintained by the defendants and that they 
received a heavy play by patrons, including minors, who 
frequented the place. The law is that places where gam- 
bling is publicly and continuously permitted are public nui- 
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sances which an equity court should abate by its injunctive 
processes. State v. Ak-Sar-Ben Exposition Co., 121 Neb. 
248, 236 N. W. 736; State v. The Araho, 187 Neb. 389, 289 
N. W. 545; Hill v. Pierson, 45 Neb. 503, 63 N. W. 835. 

The evidence does not show that any intoxicating liquors 
were ever sold by the defendants on the premises in ques- 
tion. It does appear that patrons brought intoxicating liq- 
uors with them or had deliveries made after their arrival. 
The defendants were fully aware of this situation and fur- 
thered it by providing the additional essentials to the prep- 
aration of mixed drinks. It is urged by defendants that 
this does not constitute a violation of law and consequently 
affords no basis for the charge that it constitutes a nui- 
sance. 

The evidence is conclusive that defendants openly and 
continuously permitted minors of both sexes to patronize 
the place. Defendants, for their own financial gain, fur- 
thered the drinking activities of such minors. Defendants 
well knew, as shown by the record, that the sale of intoxi- 
cating liquors to minors was unlawful and that the further- 
ance of the drinking of intoxicating liquors by minors is 
contrary to the public welfare. While it may be true that no 
crime was committed prior to January 23, 1943, in permit- 
ting minors to drink intoxicating liquors on the premises, 
we are of the opinion that a place established for the pur- 
pose of-attracting persons, including numerous minors of 
both sexes, desiring to engage in drinking, carousing and 
roistering, is contrary to the public welfare and deserving 
of great weight in determining whether a nuisance exists. 

It is argued by the defendants that the sale of intoxicat- 
ing liquors or the operation of a place or house for their 
sale was not a nuisance at common law. We think this is 
true if the places or houses were conducted in an orderly 
manner. It is then argued that as the sale, dispensing and 
drinking of intoxicating liquors were not nuisances at com- 
mon law, they cannot now be such unless the acts com- 
plained of violate the provisions of some criminal statute. 
This contention calls for a discussion and interpretation of 
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the Nebraska Liquor Control Act (Comp. St. Supp. 1941, 
ch. 53). 

In 1935 the legislature of this state passed the Nebraska 
Liquor Control Act, the purpose of which is to govern and 
control the manufacture, sale, giving away, barter, car- 
riage, possession and use of alcoholic liquors in this state. 
Under the provisions of the act liquor may be sold by the 
package in cities and villages, unless prohibited by a vote 
of the people within such cities and villages. Liquor may 
be sold by the drink in a city or village where the people 
thereof affirmatively authorize it. Liquor cannot be law- 
fully sold by the drink outside the corporate limits of cities 
and villages under any circumstances. In other words, in 
so far as selling and dispensing liquor by the drink is con- 
cerned, the country outside the boundaries of incorporated 
cities and villages is dry territory. This does not mean that 
persons may not congregate in such territory for the pur- 
pose of imbibing intoxicating liquors. It merely means 
that business places engaged in selling and dispensing liq- 
uors by the drink are not permitted in such areas under 
the terms of the act. It is quite evident that the legislature 
had reasons for absolutely prohibiting sales by the drink in 
rural areas while permitting it in urban areas which affirm- 
atively approved it. Obviously, the legislature thought that 
there was a relation between group drinking in public 
places and the health, morals and welfare of the people. It 
is likewise evident that the legislature was willing to ap- 
prove sales by the drink in urban areas and to wholly disap- 
prove it in the rural districts. While it is not our province 
to speculate on the legislative reasons for the classifications 
made, it is apparent that it felt that the evils of public 
group drinking could only be controlled when under the sur- 
veilance of municipal and other law enforcement officers. 
Whether the reason be good or not, the restrictions were 
proper ones for the legislature to make. The act clearly in- 
dicates a legislative policy that places which permit sales 
by the drink and its consequent group drinking in the ter- 
ritory outside the corporate limits of cities and villages are 
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contrary to the public health, morals and welfare of the 
people of this state. Such a policy is peculiarly the province 
of the legislature to declare and for which the courts may 
not substitute their judgment. 

The question then arises whether the purposes of the act 
may be defeated by having a place of business in a rural 
district provide the necessary equipment and ingredients 
for mixed drinks other than the liquor and invite the public 
to bring its own liquor rather than to purchase it on thé 
premises. It seems to us that all the evils of sales by the 
drink in rural] territory are present and that such a situa- 
tion is directly violative of the purposes of the act, and the 
place so operating is a public nuisance. 

In connection with the foregoing, it is noteworthy that 
the legislature provided: “This Act shall be liberally con- 
strued, to the end that the health, safety and welfare of the 
people of the state of Nebraska shall be protected and tem- 
perance in the consumption of alcoholic liquors shall be fos- 
tered and promoted by sound and careful control and regu- 
lation of the manufacture, sale and distribution of alcoholic 
liquors.” Comp. St. Supp. 1941, sec. 53-397. See State v. 
Novak, 7 Wash. 2d 544, 110 Pac. 2d 636. 

It is clear that defendants were operating a place of busi- 
ness for profit, which brought upon the community all the 
evils of public group drinking in rural areas, contrary to 
the provisions of the Nebraska Liquor Control Act. De- 
fendants cannot escape responsibility for their contribution 
to the evils decried by the legislature by merely showing 
that liquor was not sold by them. By the simple expedient 
of having their patrons bring their own liquor, the defend- 
ants furnishing every other facility for the promulgation of 
the evils proscribed by the legislature, the defendants must 
be deemed to have created and maintained a public nui- 
sance in direct contravention to the declared purposes of 
the act. 

We think the maintaining of a place where liquor is ha- 
bitually brought by others to be there consumed, with the 
encouragement of the owner who profits from the sale of 
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“set-ups,” with all the evil results of public group drinking 
present, constitutes a public nuisance when such place is 
operated in territory in which sales by the drink are pro- 
hibited and is governed by the rules announced in cases 
similar in principle which arose during the prohibition era. 
In Notary v. United States, 16 Fed. 2d 434, it was held that 
a building where intoxicating liquor is habitually brought 
by others to be there possessed and consumed for beverage 
purposes -was a place where liquor was kept or possessed 
contrary to law, although no liquor was manufactured, sold, 
possessed or kept for sale on the premises. The place in-. 
volved was a roadhouse with a parking place, a pavillion, 
a kitchen and a dance floor with booths constructed on the 
sides. A soft drink bar was maintained. Customers brought 
their own liquor, publicly displayed the bottles on the tables 
and waiters provided glasses, ice, ginger ale and other soft 
drinks used in connection with the consumption of the liq- 
uor. The court in-that case said: 

“Now, it will be further noticed that the prohibition of 
section 21 is specifically directed against the maintaining of 
the room, house, building, boat, vehicle, structure or place, 
but its effect is not limited to cases where the one maintain- 
ing the place personally does the manufacturing, selling, 
keeping or bartering. The question then arises, if one 
maintains a building or place where intoxicating liquor is 
habitually brought by others to be there possessed and con- 
sumed for beverage purposes, and maintains such place and 
there permits such possession of intoxicating liquor for 
profit, does he thereby constitute his place a nuisance under 
the provisions of section 21? 

“We have no hesitation in answering this question in the 
.affirmative. We think that, where one maintains a place 
such as the one here in question, he is engaged in com- 
merce; and if he purposely, and catering to the patronage 
of the illicit liquor drinking public, permits his patrons to 
bring intoxicating liquor upon the premises, and there pos- 
sess it and consume it, and all this to increase the profits of 
his business, that he is maintaining a place where intoxi- 
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cating liquor is kept in violation of law. We think the liq- 
uor is kept on the place for a commercial purpose when it 
is permitted to be kept there for a commercial purpose, 
even though the keeper of the place may not own the liquor. 
In the given case the keeper’s motive and purpose was a 
commercial one. He kept the place and permitted the un- 
lawful possession of intoxicating liquor therein for profit.” 

We think the acts of defendants in permitting the equiva- 
lent of sales by the drink in territory where sales by the 
drink are prohibited are, under the holding in the Notary 
case, unlawful and constitute a public nuisance. 

We also think the evidence amply sustains a finding that 
defendants were maintaining a place where persons are 
permitted to resort for the purpose of drinking alcoholic liq- 
uors contrary to the provisions (Comp. St. Supp. 1941, 
sec. 53-376) of the Liquor Control Act. 

Defendants contend that their main business was that of 
a restaurateur specializing in steaks and fried chicken. It 
is evident to us, however, that such a business, located out- 
side of the city limits of a city the size of Norfolk, operat- 
ing only from 8 p. m. to 3 a. m. would have little likelihood 
of success without other sources of income. Defendants 
were unable to make any estimate as to the income derived 
from the sale of food, “set-ups,” the juke-box and the gam- 
bling machines. We can safely assume, we think, that the 
sale of food alone would not have made the place a success. 
It is evident from the record that the main business was the 
sale of ‘“‘set-ups”’ to facilitate spiking with intoxicating liq- 
uors and the play obtained on the slot machines and other 
gambling machines maintained in the place. Drunkenness, 
quarreling, fighting and gambling, accompanied by profane, 
obscene and vulgar language, the usual incidents to the 
maintenance of a “spike joint,’ were present. Into this 
place, reeking with the evils which our legislature sought to 
prevent, came minors of both sexes, ranging from 16 to 21 
years of age, to engage in the activities of the place with 
the apparent approval of these defendants. It is urged that 
it is not unlawful for people to drink together in rural dis- 
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tricts and that it is not unlawful to provide “set-ups.” 
Whatever the rule may be in respect to these contentions, in 
so far as individuals are concerned, it is unlawful to oper- 
ate a business in territory where liquor cannot be sold by 
the drink, which has for its primary purpose the selling of 
“set-ups” and “mix,” in order that public group drinking 
may be afforded to patrons irrespective of the liquor control 
law and the policy thereof as expressed by the legislature. 

Defendants contend that the power of the court is limited 
to enjoining those things only which the court finds to be 
unlawful. This might be true if the primary purposes of 
the establishment are legitimate and the infractions of the 
law were incidental] thereto. But where, as here, the main 
business of the defendants contravenes the law of the state 
and the legitimate business of the place is either a sham or 
a minor part of the whole, the only adequate remedy con- 
sists of an abatement of the nuisance by closing the place 
by injunctive process in the manner prescribed by the legis- 
lature. 
_ We conclude therefore that the trial court was in error in 
failing to enjoin the operation of the roadhouse described in 
the petition, pursuant to the prayer thereof. The cause is. 
therefore reversed with directions to the trial court to 
abate the nuisance, pursuant to the provisions of section 
53-377, Comp. St. Supp. 1941. 

REVERSED, WITH DIRECTIONS. 


IN RE APPLICATION OF WILLIAM NIKLAUS FOR WRIT OF 
; HABEAS CORPUS. 
WILLIAM NIKLAUS, APPELLANT, Vv. MYLES HOLLOWAY, 
SHERIFF, APPELLEE. 
13 N. W. 2d 655 


FILED Marcu 24, 1944. No. 31698. 


1. Habeas Corpus. Habeas corpus is not a substitute for appeal and 
error or writ of review. , 
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Habeas corpus is a proper proceeding in which to deter- 
mine whether or not a charge of contempt under which a person 
is detained is void. 

8. Contempt. By statute courts of record have power to punish as 
for criminal contempt persons guilty of wilful disobedience of or 
resistance wilfully offered to any lawful process or order of the 
court, or any wilful attempt to obstruct the proceedings, or hin- 
der the due administration of justice in any suit or proceeding 
pending before the court. 

“Contempts committed in the presence of the court may 

be punished summarily; in other cases the party upon being 

brought before the court, shall be notified of the accusation 
against him, and have a reasonable time to make his defense.” 

Comp. St. 1929, sec. 20-2122. 

Where a party to an action fails to obey an order of 

the court, made for the benefit of an opposing party, such act 

is, ordinarily, a civil contempt, and the rules applicable to a 

criminal contempt are not applicable. 

Where a civil contempt is charged, it need not be by 

information in the name of the state, but may be by affidavit by 

the party to the action who is injuriously affected. 

The affidavit charging a civil contempt may be by an 

officer of the court charged with the protection of the ves of the 

litigation for the benefit of the parties. 

It is a matter of no importance who institutes the pro- 
ceedings for contempt, since the alleged contemner is not preju- 
diced in his defense by the particular mode in which the facts 
are brought to the attention of the court. 

9. Judgment. The minutes of a judge may in no proper sense be 
regarded as the judgment or decree of the court, but are merely 
a memorandum of the decision made upon his docket for the 
guidance of the clerk in entering the judgment or decree upon 
the journal. 

The failure of a judge to sign the judgment does not 

have the effect of rendering the judgment invalid. 

11. Habeas Corpus. In the return to a writ of habeas corpus facts 

must appear which warrant restraint of the relator. 

A return to a writ of habeas corpus showing that the 

arrest was by virtue of a mittimus issued on proper authority 

is prima facie sufficient as a showing of cause for detention. 


10. 


12. . 


APPEAL from the district court for Lancaster county: 
JOHN L. POLK, RALPH P. WILSON and JEFFERSON H. 
BROADY, JUDGES. Affirmed. 
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Maz G. Towle, Farley Young, Walter R. Johnson, Attor- 
ney General, H. Emerson Kokjer and Rush C. Clarke, con- 
tra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER and WENKE, JJ. 


YEAGER, J. 

This is an appeal by William Niklaus, relator, who will 
be hereinafter referred to as appellant, from an order of 
the district court for Lancaster county, Nebraska, denying 
a writ of habeas corpus for the release of appellant from 
the custody of Myles Holloway, sheriff of said county, re- 
spondent, who will be hereinafter referred to as appellee. 

To the extent necessary to state them here and to the ex- 
tent that they are made clear by the record the facts sur- 
rounding the matter in controversy are substantially as fol- 
lows: On June 9, 1942, in an action in the district court en- 
titled the Lincoln Joint Stock Land Bank v. Lafayette P. 
Barnes et al., wherein appellant, according to recitals of 
pleadings and orders appearing in the bill of exceptions 
herein, was a party defendant, an order was entered direct- 
ing, among other things, John Doe, found to be Car] E. 
Lipe, tenant of certain real estate described in the order, to 
attorn to the receiver in the action al] rents under the ten- 
ancy. The same order directed the defendants in the action 
to deliver up and surrender possession of the real estate to 
the receiver. It appears from recitals in exhibits that the 
receiver was one William Crane Condit. 

Thereafter on July 23, 1942, in the said action of the Lin- 
coln Joint Stock Land Bank v. Lafayette P. Barnes et al., 
William Crane Condit, describing himself as receiver, filed 
an application positively verified in which he declared that 
the said Carl E. Lipe had failed to attorn to the receiver the 
rents for the real estate and the defendant, William Nik- 
laus, had failed and refused to deliver possession, but on the 
contrary had taken and removed 330 bales of hay, at least 
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2 loads of wheat, and that he had forcibly and violently 
taken possession of the rent share of crops on the real es- 
tate and converted the same to his own use. 

As a part of the application there was motion for an or- 
der against Car] E. Lipe and appellant to show cause why 
they should not be proceeded against and punished for con- 
tempt. There was a prayer that the said Lipe and appel- 
lant should on hearing be punished for contempt. 

Pursuant to the application an order to show cause was 
issued out of the district court citing the said parties to ap- 
pear and show cause why they should not be adjudged guil- 
ty of contempt of court. 

To the order to show cause appellant filed a pleading de- 
nominated “Response to Order to Show Cause.” The part 
of the response pertinent here is a denial that he was guilty 
of contempt of court and prayer that the complaint of Wil- 
liam. Crane Condit be dismissed. 

A hearing was had on the application and response there- 
to and on July 27, 1942, appellant was found guilty of con- 
tempt of court and sentenced to serve a term of 30 days in 
the jail of Lancaster county, Nebraska. On the same day 
motion for new trial was filed and overruled. This judg- 
ment and the order overruling the motion for new trial 
were entered in the Journal as follows: 

“Now on this day hearing is had on order citing William 
Niklaus and Carl E. Lipe to show cause why they should 
not be punished for contempt. Motions overruled. Evi- 
dence taken. Evidence completed and each party rests. 
Arguments made and matter submitted. Court finds that 
the action of Wm. Niklaus and Carl E. Lipe in refusing to 
deliver rental of wheat crop to receiver was contumacious 
and contemptuous, and William Niklaus sentenced to thirty 
days in Lancaster County Jail and to pay costs of this pro- 
ceeding and to stand committed until the costs are paid. 

“It is therefore considered, ordered and adjudged by the 
Court that the said defendant William Niklaus is guilty as 
he stands charged of contempt herein, and that he be con- 
fined in the County Jail of Lancaster County, Nebraska, for 
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a period of thirty (30) days, from this date, and pay costs 
of this proceeding, taxed at $——, for which execution is 
hereby awarded, and said defendant to stand committed - 
until costs are paid. 

“Sentence as to Carl E. Lipe is suspended and he may 
purge himself of contempt by delivering wheat rental now 
in elevator to the Receiver and account to the Receiver for 
crop rentals for balance of crop year. 

“To all of which defendants except. 

“This cause now comes on to be heard on motion of de- 
fendant William Niklaus to vacate the judgment guilty of 
contempt of court and grant said defendant a new trial, and 
is submitted to the Court, on due consideration whereof, 
the Court doth overrule said motion. 

“Sentence suspended on defendant showing that he in- 
tends to prosecute error. Recognizance fixed at $200.00.” 
This entry was not made in the Journal until about a week 
later. It was not signed by the judge who presided over 
the hearing. 

On the day of the hearing the judge presiding made a 
minute of the hearing on the minute book or docket used 
for that purpose during proceedings in court. This minute 
is not set forth here for reasons which will appear later in 
this opinion. 

From exhibit No. 1 in the bill of exceptions which is an 
order of the district court entered February 25, 1943, it ap- 
pears that from the judgment finding appellant guilty of 
contempt of court he prosecuted error proceedings to this 
court which were dismissed and that on such dismissal 
mandate was issued to the district court. This appears by 
recital in the exhibit which is an order of judgment on the 
mandate and for confinement of appellant under the judg- 
ment and sentence of July 27, 1942, and not otherwise. 
Nowhere in this record except by this recital is this court 
advised either that there was an error proceeding, or that 
there was a dismissal thereof, or that mandate was issued 
out of this court. 

Presumably mittimus was issued in accordance with the 
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order of February 25, 1943, although it appears nowhere in 
the record. Also presumably appellant was taken into cus- 
tody, whereupon he filed his petition for writ of habeas 
corpus. 

Hearing was had upon the petition and writ denied. 
From the order denying the writ of habeas corpus he has 
appealed to this court. 

Numerous errors are assigned but only four are discussed 
in the brief of appellant. First he asserts that he has never 
been charged with the commission of any offense in Lancas- 
ter county, Nebraska. 

There has been no attempt by any one connected with 
this record to say that appellant has been charged with the 
commission of any crime defined by the laws of the state. 
The charge is that he contemptuously and contumaciously 
refused to comply with the orders of the court in an action 
to which he was a party. 

The order which it is claimed he violated is in the record, 
as is also the charged violation and the finding and judg- 
ment in relation thereto. The evidence to support it of 
course is not and could not be properly here since it is not 
permissible to substitute the writ of habeas corpus for ap- 
peal and error or make of it a writ of review. In re Appli- 
cation of Maher, North v. Dorrance, ante, p. 484, 138 N. W. 
2d 653. See, also, Hulbert v. Fenton, 115 Neb. 818, 215 N. 
W. 104. 

The only proper question for determination under this 
assignment is that of whether or not there is a charge of 
contempt of court invulnerable to an attack on the ground 
that itis void. Michaelson v. Beemer, 72 Neb. 761, 101 N. 
W. 1007; Hulbert v. Fenton, supra; In re Carbino, 117 
Neb. 107, 219 N. W. 846; Davis v. O’Grady, 137 Neb. 708, 
291 N. W. 82. 

Weare convinced that the charge here is not thus vulner- 
able. If the charge is thus vulnerable it. must be found to 
be so on the ground either that there can be no legal recog- 
nition of the right of William Crane Condit to make pres- 
entation of the contempt or that in fact and in law the pre- 
sentment contains no charge of contempt of court. 
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Taking these two questions in their reverse order we 
point out here the following from section 20-2121, Comp. 
St. 1929: “Every court of record shall have power to pun- 
ish by fine and imprisonment, or by either, as for criminal 
contempt, persons guilty of any of the following acts: * * * 
Third. Wilful disobedience of or resistance wilfully offered 
to any lawful process or order of said court; Fourth. Any 
wilful attempt to obstruct the proceedings, or hinder the 
due administration of justice in any suit, proceedings, or - 
process pending before the courts; * * * .” 

The record here contains the order of the district court 
requiring appellant, defendant there, to deliver up posses- 
sion of the real estate therein involved to the receiver. The 
application of the receiver shows that in violation of the or- 
der appellant interfered with the receiver’s possession and 
removed crops from the real estate. The district court 
found that the interference was wilful, contemptuous and 
contumacious. It cannot then well be said that the action 
of the district court was void unless it be found that the 
manner of presentation of the violation of the order was in- 
sufficient to confer jurisdiction upon the court to act in the 
premises. Appellant so contends but the contention is with- 
out merit. The principal objection in this connection is 
that the receiver was not a proper party to inform against 
the appellant. 

Section 20-2122, Comp. St. 1929, provides as follows: 
“Contempts committed in the presence of the court may be 
punished summarily; in other cases the party upon being 
brought before the court, shall be notified of the accusation 
against him, and have a reasonable time to make his de- 
fense.” : 

It will be noted here that the only statutory requirement 
as to information where the contempt has been committed 
out of the presence of the court is that the accused shall be 
. notified of the charge against him when brought before the 
court. 

On the subject of the manner of instituting such con- 
tempt proceedings as this one, in Maryott v. State, 124 Neb. 
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274, 246 N. W. 348, it was said: “Where a party to an ac- 
tion fails to obey an order of the court, made for the benefit 
of the opposing party, the rule is well recognized that such 
act is, ordinarily, a mere civil contempt, and the rules ap- 
plicable to a criminal contempt are not applicable. Where 
a civil contempt is charged, it may be by an affidavit by the 
party to the action who is injuriously affected. Procedure 
may be in the original action and need not be by informa- 
tion in the name of the state.” 

The only distinction between the situation there and here 
is that there the informant was a party to the action where- 
as here he was an officer of the court charged with the pro- 
tection of the ves of the litigation for the benefit of the par- 
ties. The same principle should be controlling in both 
cases. Moreover we do not think that in that case there 
was a purpose to limit the statutory method of presenting 
contempts but only to approve the method there employed. 

The following from 13 C. J. 60, with regard to presenta- 
tion of civil contempts, appears to meet the requirements of 
statute: “It has also been held that it is a matter of no im- 
portance who institutes the proceedings for contempt, since 
the alleged contemner is not prejudiced in his defense by 
the particular mode in which the facts are brought to the 
attention of the court.” 

This disposition of the first proposition argued disposes, 
adversely to appellant, of the second which is that “The re- 
lator has never been found guilty of the commission of any 
offense known to the law.” 

The third proposition is. that the journal entry sentenc- 
ing the appellant which has been quoted herein is not in 
fact the judgment of the court. Inferentially it is contend- 
ed that the judge’s minute which has been referred to but 
not quoted contains the judgment of the court if there is 
one. This contention may not be sustained. 

The minute is not set forth for the reason that this court 
has consistently held that the judge’s minutes may in no 
proper sense be regarded as the judgment or decree ren- 
dered by the court in the case, but are merely a memoran- 
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dum of the decision made by the trial judge upon his docket 
for the. guidance of the clerk in entering the decree upon 
the journal. Ward v. Urmson, 40 Neb. 695, 59 N. W. 97; 
Brown v. Ritner, 41 Neb. 52, 59 N. W. 360; Garneau v. 
Omaha Printing Co., 42 Neb. 847, 61 N. W. 100; Ball v. Nel- 
son, 45 Neb. 205, 63 N. W. 361; Ford v. State, 46 Neb. 390, 
64 N. W. 1082; Maher v. State, ante, p. 468, 18 N. W. 2d 
641. oe 
The journal entry was not signed by the judge and the 
validity of the judgment is attacked on this ground. The 
failure of a judge to sign the judgment does not have the 
effect of rendering the judgment invalid. Fouts v. Mann, 
15 Neb. 172, 18 N. W. 64; Colony v. Billingsley, 2 Neb. 
(Unof.) 670, 89 N. W. 744; Gallentine v. Cummings, 4 Neb. 
(Unof.) 690, 96 N. W. 178. 

The last proposition discussed in the brief is a claim that 
the return of the respondent shows no justification for the 
detention of appellant. 

Section 29-2817, Comp. St. 1929, applicable here requires 
that the respondent in habeas corpus shall make a return 


and sets forth what shall be contained therein. It is the fol- - 


lowing: “If he has the party in his custody or power, or un- 
der restraint, he shall set forth at large the authority and 
the true and whole cause of such imprisonment and re- 
straint, with a copy of the writ, warrant, or other process, 
if any, upon which the party is detained.” This court in in- 
terpretation of this statutory provision has held that in the 
return to a writ of habeas corpus facts must appear which 
warrant restraint of the relator. Rose v. Vosburg, 107 
Neb. 847, 187 N. W. 46. In Chandler v. Sipes, 103 Neb. 111, 
170 N. W. 604, it was held that a warrant of arrest and de- 
tention in the hands of the officer executing it is prima 
facie evidence of the cause of detention. 

In the action here there was a return showing a mittimus 
in the hands of the appellee, as respondent, issued by the 
clerk of the district court on a mandate of this court and 
the effect of which was to declare in full force and effect, 
and not appealed from, a judgment and sentence of the dis- 
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trict court. The mittimus as set forth in the return to the 
writ of habeas corpus, within the meaning of the statute 
and the decisions, contained prima facie evidence of the 
cause of detention of appellant, and the claim that the re- 
turn was not sufficient cannot be sustained. 

For the reasons herein set forth the judgment of the dis- 
trict court is affirmed. 

AFFIRMED. 


COUNTY OF SCOTTS BLUFF, APPELLEE, Vv. OWEN A. FRANK 
ET AL., APPELLANTS. 
18 N. W. 2d 900 


FILeD MarcH 31, 1944. No. 31682. 


1. Judicial Sales. The only matters inquired into and adjudicated 
in the proceedings for confirmation of a judicial sale are those 
steps which the law requires shall be had and done for the sat- 
isfaction of the decree. 

2. Appeal and Error. Alleged errors of law in a decree and in the 
proceedings leading thereto are not reviewable upon objections _ 
to confirmation of a sale had thereunder. 


APPEAL from the district court for Scotts Bluff county: 
CLAIBOURNE G. PERRY, JUDGE. Affirmed. 


Morrow & Miller, for appellants. 
Jack L. Raymond and Frank Glebe, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


SIMMONS, C. J. 

This is an appeal from an order confirming a judicial sale 
of real estate. The trial court confirmed the sale. Defend- 
ants appeal. We affirm the judgment of the trial court. 

Plaintiff brought this action for the foreclosure of a tax 
sale certificate. Defendants contended that the tax sale 
certificate was void and prayed for a declaration to that ef- 
fect and that their title be quieted as against the claims of 
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the plaintiff. The trial court found for the plaintiff and en- 
tered a decree determining the amount due the plaintiff, de- 
clared the same to be a ‘first lien on ‘All that part of the 
Northwest Quarter of Section 24, Township 22 North, 
Range 55. West of the Sixth Principal Meridian lying South 
of the Winter Creek Canal’ (excepting certain parts de- 
scribed by metes and bounds, which had been segregated 
and redeemed from the tax sale certificate and which are 
not involved here). The trial court further decreed that in 
default of the payment of the amount so found due, together 
with costs and attorney’s fees, for a period of 30 days, the 
premises be sold as upon execution, directed the order of 
the application of the proceeds of the sale, and that defend- 
ants be foreclosed of all right, title, interest and equity of 
redemption in and to said premises. 

Thereafter, the defendants appealed to this court from 
that decree. The decree of the trial court was affirmed. - 
See Scotts Bluff County v. Frank, 142 Neb. 698, 7 N. W. 2d 
625, for a more complete statement of the facts, issues and 
findings. The mandate of this court was issued on the 13th 
day of March, 1948. : 

Thereafter, on March 17, 19438, the clerk of the district 
court issued an order of sale directing the sheriff to adver- 
tise and sell, as upon execution, the premises involved, de- 
scribing them exactly as in the decree. Notice of sale was 
given in which the property was described exactly as in the 
decree. Thereafter, the sale was held, the property sold, 
and a return made. 

The defendant, Owen A. Frank, filed objections to the 
confirmation of the sale. A hearing was had upon the ob- 
jections to confirmation. The defendant produced evidence 
that the notice of sale was read at the sale, and the land was 
sold as one tract. The defendant offered in evidence a’ no- 
tice that he had served upon the sheriff, reciting that the 
assessment records and tax lists carried the land involved 
in two separate parcels under the names of two owners, at 
different valuations and with different amounts of taxes set 
opposite each tract; objecting to the land being sold in one 
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tract; and demanding that it be sold in separate parcels in 
accordance with the assessment records and tax lists. De- 
fendant offered in evidence the bill of exceptions of the trial 
on the issues presented prior to the decree and then offered 
separately the assessment records and tax lists as they ap- 
pear in the bill of exceptions. The trial court refused to 
admit the offers in evidence. The trial court overruled the 
objections, confirmed the sale, ordered the deed to be made 
and a writ of assistance to issue placing the purchaser in 
possession. : 

The defendants appeal, and assign here as error a series 
of objections which they reduce to the “principal issue,” 
which they state is ‘“‘the validity of the sale of the two tracts 
en masse.” They argue that section 77-2045, Comp. St. 
1929, provides in part that ‘‘No lot or parcel of land shall 
be sold for taxes due upon any other lot or parcel of land,” 
and rely upon Taylor v. Evans, 106 Neb. 233, 183 N. W. 89, 
and City of Scottsbluff v. Acton, 185 Neb. 686, 283 N. W. 
874, 

This contention was advanced to this court when we de- 
termined, adverse to the defendants, the fact questions pre- 
sented and the applicable law, and affirmed the decree of 
the trial court. 

In Taylor v. Evans, supra, there were separate tracts of 
land, separately sold for delinquent taxes, separate tax sale 
certificates issued, separate liens asked for and determined 
in the foreclosure action, and a decree rendered ordering 
each tract to be sold separately for the amount of the lien 
‘adjudged thereon. In the order of sale the two liens and 
two tracts were not kept separate and distinct, but were 
combined, and the sheriff directed to sell both tracts for. the 
aggregate sum of both liens. Both tracts were appraised 
and sold together, the sale confirmed and the deed issued. 
Plaintiff brought an action to cancel the deed, to set aside 
the proceedings and to be let in to redeem. This court 
there held that the mode of sale was one which the court 
was without jurisdiction to order or later confirm, and that 
the sale was void and subject to collateral attack. It will be 
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noted that the error occurred in the proceedings subsequent 
to the decree, and consisted in a sale in violation of the 
terms of the decree. In the instant case, the defendants 
Frank seek to go behind the decree which this court af- 
firmed, relitigate the issues there decided against them, and 
‘secure a sale, not in accord with, but in violation of, the 
terms of the decree. In the Taylor case it was further said 
that the provision of the statute relied upon here “prohibits 
the district court, in a suit in which the holder of separate 
tax liens upon distinct tracts owned by the same person 
seeks foreclosure, from ordering the sale of one tract for 
the lien upon another.” Quite obviously the statute does 
not prohibit the district court from ordering the sale of a 
tract of land where it has been determined that there was 
- but one tax lien upon the one tract ordered sold. So far as 
it is applicable here, the Taylor case is authority for the 
proposition that the land must be sold in accordance with, 
and not in violation of, the terms of the decree, for this 
court in that case said: “The violation by the sheriff of the 
terms of the decree would undoubtedly have entitled the ap- 
pellee, as owner of the land, to an order setting aside the 
sale, if he had filed timely objection before confirmation.” 

In City of Scottsbluff v. Acton, supra, special assess- 
ments had been levied against a part of a tract of land. A 
tax sale certificate for the genera] taxes and the special as- 
sessments. was issued covering the entire tract. This court 
held that the tax sale certificate was void, and that the trial 
court was without jurisdiction to enter a decree of fore- 
closure thereon. In the instant case, the tax sale certificate 
was held valid by the trial court, and its decision affirmed, 
after a full review, by this court, and that determination 
has become final. 

Defendants further contend that “As long as the de- 
cisions in the Taylor and Acton cases stand as the law in 
this state and as long as section 77-2045 remains in the 
statutes, the sale in this case cannot be confirmed without 
denying” them the “equal protection of the law as guaran- 
teed by Section 1 of the Fourteenth Amendment to the Con- 
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stitution of the United States.” The above analysis of the 
decisions construing the statute demonstrates that there is 
no merit in their contention in that regard. 

It has long been the rule that the only matters inquired 
into and adjudicated in the proceedings for confirmation of 
a judicial sale are those steps which the law requires shall 
be had and done for the satisfaction of the decree. Comp. 
St. 1929, sec. 20-1531; Schribar v. Platt, 19 Neb. 625, 28 N. 
W. 289; Best v. Zutavern, 53 Neb. 619, 74 N. W. 81. Woll- 
mer v. Wood, 119 Neb. 248, 228 N. W. 541; Douglas County 
v. Barker Co., 125 Neb. 253, 249 N. W. 607; Holferty v. 
Wortman, 1385 Neb. 732, 283 N. W. 855; Wallace v. Peter- 
son, 186 Neb. 39, 284 N. W. 866. 

There is a further rule that is here applicable. Alleged 
errors of law in a decree and in the proceedings leading 
thereto are not reviewable upon objections to confirmation 
of a sale had thereunder. Cochran v. Cochran, 1 Neb. (Un- 
of.) 508, 95 N. W. 778; Beatrice Paper Co. v. Beloit Iron 
Works, 46 Neb. 900, 65 N. W. 1059; Hoover v. Hale, 56 Neb. 
67, 76 N. W. 457; Cox v. Parrotte, 59 Neb. 701, 82 N. W. 7; 
Douglas County v. Barker Co., supra; Farmers Security 
Bank v. Wood, 132 Neb. 175, 271 N. W. 349. 

Defendants’ attack here is not upon the proceedings had 
subsequent to the decree, but upon the decree itself, and 
upon the questions of fact and law that were determined in 
the decree. They are not reviewable upon objections to the 
confirmation of the sale. 

This determination makes it unnecessary to review the 
assignments of error that go to the rejection of the offer of 
the many exhibits. 

The judgment of the trial court is affirmed. 

AFFIRMED. 
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HATTIE TATE, ADMINISTRATRIX, APPELLEE, V. WILLARD 


BARRY ET AL., APPELLANTS, 
"18 N. W. 2d 879 


FILED MarcH 31, 1944. No. 31674. 


Trial. It is proper for the trial court to give an instruction to 
the jury which sets out in simple language a concise summary 
of the pleadings, in so far as the evidence tends to support the 
same, thereby placing the issues of the case fairly before the 
jury. ; 

Appeal and Error. In summarizing the allegations of the peti- 
tion, it is not prejudicial error to set out in an instruction the 
amount for which the plaintiff prays damages. 

Death. A presumption of pecuniary loss exists in favor of one 
legally entitled to service or support from one killed by the 
wrongful or negligent act of another. 

An action for wrongful death by the personal repre- 
sentative is brought for the exclusive benefit of the widow or 
widower and next of kin, and any judgment secured is reported 
to the county court, and the distribution is ordinarily made to 
such persons and in the same proportions as personal property 
of an intestate is distributed. 

When objection is made in the county court that any 
person has not suffered any pecuniary loss, or less than others 
bearing the same relationship to deceased, then the county court 
will make proper distribution, after full hearing thereon, all as 
provided in section 30-810, Comp. St. Supp. 1941. 

Standard tables of life expectancy are not conclusive, 
even when received in evidence, but may be considered by the 
jury with all the other evidence bearing upon the question of the 
probable continuance of the life of the deceased. 

The law does not provide any positive, definite mathe- 
matical formula or legal rule by which a jury shall fix the pe- 
cuniary loss suffered in the death of the head of a family. 
New Trial. To justify the granting of a new trial on the ground 
that the verdict is excessive, that fact must be plain or evident. 
It is not sufficient merely to raise a doubt as to whether the dam- 
ages are too large; it must be affirmatively and satisfactorily 
shown that they are so. 


APPEAL from the district court for Lancaster county: 


FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


L. R. Doyle, for appellants. 
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Chambers, Holland & Locke, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


PAINE, J. 

This is an appeal by the defendants from a judgment for 
damages for wrongful death of a pedestrian struck by an 
automobile. 

Hattie Tate alleged in her petition that she was the ad- 
ministratrix of the estate of Guy W. Tate, her husband, 
who was struck and killed by a truck belonging to Willard 
Barry and driven by his employee, John F. Hraban, in the 
course of his employment for said Willard Barry. Said ac- 
cident occurred on June 17, 1942, on U. S. highway No. 77, 
six miles south of Lincoln, on a bridge crossing Salt creek 
at this point. 

It was alleged that immediately prior to the accident 
plaintiff's decedent was walking north on the left-hand side 
of the highway, in plain sight of Hraban. 

Plaintiff further alleges that the proximate cause of the 
accident and resulting death was the negligence and care- 
lessness of said John F. Hraban, in that (1) he failed and 
neglected to keep a proper lookout ahead on said highway, 
and particularly for plaintiff’s decedent; (2) he failed and 
neglected to have said truck under proper control; (3) he 
failed and neglected to observe the plaintiff’s decedent on 
said highway, and failed to avoid striking him; (4) he neg- 
ligently attempted to pass another vehicle on said bridge 
without determining that said movement could be made in 
safety; and (5) he attempted to pass another vehicle while 
the latter was crossing a bridge on U. 8. highway No. 77. 

It is claimed that prior to his death plaintiff’s decedent 
was a healthy, able-bodied man, 57 years old, upon whom 
his wife, Hattie Tate, was solely dependent for support, and 
that through farming and stock raising he earned at least 
$1,200 a year, all of which was expended toward the care, 
maintenance and support of said Hattie Tate. 

The answer filed by defendants admitted the death of 
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Guy W. Tate on June 17, 1942, and that on said date John 
F. Hraban was driving a truck belonging to defendant Wil- 
lard Barry, which truck was involved in the accident, and 
denied each and every other allegation contained in the 
petition. : 

The answer alleges that John F. Hraban was driving 
said truck in a careful and prudent manner and at a reason- 
able rate of speed, and that Guy W. Tate suddenly and 
without warning stepped onto the pavement and into the 
left side of the truck. 

The answer further alleges that Guy W. Tate was killed 
by his own acts of negligence and contributory negligence 
in the following particulars, to wit: (a) Stepping from the 
side of the road directly into the side of said truck; (b) 
failure to keep a proper lookout for traffic, particularly for 
the truck driven by defendant John F. Hraban; and (c) 
stepping out onto the pavement directly into the side of said 
truck when deceased knew, or in the exercise of reasonable 
care should have known, of the approach of said truck. It 
is claimed that all of the above described acts of negligence 
or contributory negligence on the part of decedent were the 
proximate cause of his injuries and death and the damages 
alleged to have been sustained by plaintiff, and defendants 
pray that plaintiff’s petition may be dismissed. 

The reply was a general denial of all new matter set out 
in defendants’ answer. 

The cause was tried to a jury, and a verdict was rendered 
in favor of plaintiff for the sum of $15,000, whereupon the 
court entered judgment thereon. 

The court, in ruling on the motion for new trial, ordered 
that the motion of defendants for a new trial should be sus- 
tained unless plaintiff filed a remittitur of $3,000 within ten 
days, in which case motion should be overruled. Four days 
thereafter plaintiff filed remittitur of $3,000 to be deducted 
from the judgment rendered. 

The defendants set out ten errors for reversal, which 
may be briefly summarized as excessive damages not sus- 
tained by the evidence; that instruction No. 1 was erro- 
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neous in telling the jury to consider decedent’s daughter 
Lois as a beneficiary, and in informing the jury that de- 
cedent earned $1,200 a year from farming and stock rais- 
ing, when there was no evidence to show the amount of the 
earnings of deceased, and in setting out in said instruction 
No. 1 that plaintiff was asking a judgment for $20,500, and 
in setting out almost verbatim the allegations of the peti- 
tion. 

The next assignment of error is that the court erred in 
giving instruction No. 4, which implied that the daughter 
of the decedent suffered a “great” loss on account of the 
death of her father, when there was no testimony in the 
record to show that the daughter suffered any loss whatso- 
ever. 

The final assignment is in regard to instruction No. 6, 
which, it is claimed, told the jury that, if they found for the 
plaintiff, it was their duty to give the full amount of dam- 
ages the widow and next of kin would suffer by such death; 
whereas plaintiff did not plead that next of kin was de- 
pendent, and the jury were cut off entirely in this instruc- 
tion from any reduction under the comparative negligence 
doctrine. 

We will now consider each of these assignments of error. 
It is charged that instruction No. 1 was prejudicial in that 
it set out “almost verbatim the allegations of the petition,” 
and set out the total damages for which the plaintiff 
brought suit. An examination of instruction No. 1 shows 
that it gave a fair synopsis of the material allegations of 
the pleadings in a little over three pages of typewriting, 
which condensed the pleadings about one-half and still re- 
tained the substance of them. 

This court has said that, if the court gives the jury in 
simple language a concise summary of the pleadings, in so 
far as the evidence tends to support such facts, thus setting 
out the issues fairly before the jury, it is a proper instruc- 
tion. See Evans v. First Nat. Bank, 1388 Neb. 727, 297 N. 
W. 154; Merritt v. Ash Grove Lime & Portland Cement Co., 
136 Neb. 52, 285 N. W. 97. 
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In regard to stating the amount for which the plaintiff 
brings suit, it appears that trial judges follow two plans. 
It is quite customary for some of them to state the amount 
for which suit is brought in summarizing the allegations of 
the petition, while other trial judges simply state at the 
conclusion of their instruction, setting out the substance of 
the petition, that the plaintiff brings suit for a substantial 
amount. The latter is probably the preferred plan, but the 
former certainly does not constitute prejudicial error. 

The defendants charge that the fourth instruction was 
erroneous in saying that the case depends upon negligence, 
and “unless negligence on the part of the defendant Hraban 
which was the proximate cause of the accident has actually 
been proved by the evidence, you cannot properly find for 
the plaintiff, no matter how great the injury to the plain- 
tiff’s decedent intestate or how great the loss to the plain- 
tiff and her daughter, and your verdict should be for the 
defendants.” (Italics ours.) 

This all-inclusive mention of the only two members of the 
family left surviving is not a positive or direct charge to 
find anything on account of the daughter, who was the next 
of kin. The evidence disclosed that the daughter has been 
a schoolteacher in the Seward high school for many years, 
then married, and her husband has been in the army since 
May, 1942, and when he left she moved out to the farm to 
stay with her parents. 

It is contended by the defendants that, if the impression 
made upon the jury by these instructions was that they 
could also provide for the daughter’s needs, it would be 
prejudicially erroneous. 

A petition filed by the personal representative of a de- 
ceased person under the provisions of Lord Campbell’s Act, 
as adopted by our legislature, is based on the theory that 
ordinarily the next of kin do have a pecuniary interest in 
the life of a person killed, and the value of that interest is 
the amount of the pecuniary injury for which the statute 
provides compensation. It treats human life in a pecuniary 
aspect. It might include a loss arising from a deprivation 
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of benefits which from all the circumstances of the particu- 
lar case it could be expected with reasonable certainty that 
such heirs would have received from the deceased had his 
life not been taken. 

“A presumption of pecuniary loss exists in favor of one 
legally entitled to service or support from one killed by the 
wrongful or negligent act of another.” Killion v. Dinklage, 
121 Neb. 322, 236 N. W. 757. See, also, Warren v. Engle- 
hart, 13 Neb. 283, 18 N. W. 401. ; 

In our opinion, there was no error in referring to the 
daughter in the fourth instruction, she being the next of 
kin. 

We will now examine instruction No. 6, to which excep- 
tions are also taken. It reads as follows: “If you find for 
the plaintiff under the evidence and under these instruc- 
tions, your verdict should be for such an amount as will 
equal the present worth of the monetary loss which the 
widow of the deceased and next of kin will suffer by reason 
of the death of the plaintiff’s decedent, taking into account 
the probable life expectancy of the deceased and the. con- 
tributions he would have with reasonable certainty made to 
his widow had he lived his normal expectancy. You will in 
no event give the plaintiff anything by way of punishment 
and no exemplary or punitive damages as the same are not 
‘permitted by the law of this state.” 

This instruction, apparently limiting the recovery to the 
payments he would have made to the widow alone, is more 
favorable to the defendants than to the plaintiff, but the 
plaintiff has not cross-appealed. 

This section 30-810, Comp. St. Supp. 1941, of our statutes 
contains apparently inconsistent provisions. By the amend- 
ment of 1937, six lines were added at the end, reading as 
follows: “and the amount so received in settlement or re- 
covered by judgment shall be reported to and paid into said 
court for distribution subject to the order of such court to 
the persons entitled thereto: Provided, said amount shall 
not be subject to any claim against the estate of said de- 
cedent.” 
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Even after this amendment of 1937, Judge Rose in writ- 
ing the opinion in Boell v. Overbaugh, 141 Neb. 264, 3 N. 
W. 2d 489, explained that the proceeds in that suit under 
Lord Campbell’s Act would pass one-third to plaintiff and 
two-thirds to his four children. For while this statute 
clearly limits the damages to the pecuniary loss of certain 
designated persons, yet it also provides for distribution in 
the same proportions as personal property. Undoubtedly 
in this case there was no reason why any one or more bene- 
ficiaries should be treated as having any special reason for 
being favored in the final distribution because of probable 
contributions which they might have received from the de- 
ceased, 

But in the case of In re Estate of Lucht, 139 Neb. 1389, 
296 N. W. 749, we have a rather unusual case, in which a 
14-year-old boy was killed and the mother brought action as 
administratrix for his wrongful death, and recovered $3,- 
261.78. The trial court ruled that the father was entitled 
to no part of this money. The mother had secured a divorce 
from the father when the son was a year old, and his cus- 
tody was awarded to the mother, but no alimony; aside 
from $50 given the mother shortly after the decree was 
granted in 1920, the father has never contributed anything 
to the support of the son, and now he has several children 
by his second marriage. In deciding this case, we rejected | 
the claim of the father on the ground that he had not suf- 
fered a pecuniary loss, and said: 

“In the phrase ‘shall be paid to and distributed among 
such persons,’ the words ‘such persons’ can logically only 
mean those persons in whose behalf the action is brought, 
namely, that portion of the potential beneficiaries of the act 
as are damaged. We hold that the amount recovered by the 
personal representative of a deceased, under the provisions 
of section 30-810, Comp. St. 1929, as amended by chapter 
92, Laws 1919, shall be paid to and distributed among such 
of the widow, widower and next of kin of such deceased as 
suffer a pecuniary loss by the death of such deceased. The 
amendment of 1937, heretofore mentioned, seems to be in 
harmony with this holding.” 
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These last two cases are not in conflict. In the action for 
the wrongful death brought by the personal representative 
in the district court, he is required to bring such action 
“for the exclusive benefit of the widow or widower and next 
of kin,” and if he secures a judgment it is reported to the 
county court and the distribution thereof is to be made in 
that court to ‘“‘such persons in the same proportions as the 
personal property of an intestate” is distributed. 

However, under the amendment of 1937, as construed by 
this court in In re Estate of Lucht, supra, when objections 
are made to such distribution by any one in whose behalf 
the action was brought and a showing made in support 
thereof it is then the duty of the county court to determine 
who, of the widow or widower and next of kin, have suf- 
fered a pecuniary loss and the extent thereof, and dis- 
tribute the funds recovered to such persons as are entitled 
thereto. The legislature having plaved in the county court 
the duty to determine who, of the widow or widower and 
next of kin, have suffered the pecuniary loss and the amount 
thereof, this question is not for the trial court. Therefore, 
in an action by the legal representative of a deceased 
brought in behalf of the widow or widower and next of kin, 
the trial court should submit to the jury the question of the 
amount of the pecuniary loss, if any, which the evidence, 
with reasonable certainty, shows they have suffered. 

It is also charged that the verdict of the jury was exces- 
sive and that by the Carlisle tables of expectancy the de- 
ceased had 16.89 years to live, and that the largest possible 
recovery would have been the sum of $9,755.80. However, 
the expectancy tables are not conclusive, and while these 
tables were offered in evidence, the law is that “Generally, 
mortality tables are regarded merely as convenient aids in 
estimating the probable expectancy of life of an individual, 
and are not to be taken as conclusive.” 116 A. L. R. 416, 
Annotation. See, also, Litwiller v. Graff, 124 Neb. 460, 
246 N. W. 922; Moses v. Mathews, 95 Neb. 672, 146 N. W. 
920. 

The widow in the instant case testified that the deceased 
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was a strong, active, healthy farmer, doing all kinds of gen- 
eral farm work, and that he gave her the sum of at least 
$80 a month. 

The law does not provide a positive, definite mathematic- 
al formula or legal rule by which the jury shall fix the pecu- 
niary loss suffered in the death of the head of a family. 
Substantial damages will be presumed from the death of a 
husband who was supporting his wife. See L. R. A. 1916E, 
143-146; Hindmarsh v. Sulpho Saline Bath Co., 108 Neb. 
168, 187 N. W. 806. 

To justify the granting of a new trial on the ground that 
the verdict is excessive, that fact must be plain or evident. 
It is not sufficient merely to raise a doubt as to whether the 
damages are too large; it must be affirmatively and satis- 
factorily shown that they are so. In the case at bar, the 
amount of the judgment was supported by the evidence as 
not excessive. 

In our opinion, the judgment entered in the lower court 
was sustained by the evidence, and is hereby affirmed. 

AFFIRMED. 


PHEBE NILES FORSHAY, EXECUTRIX, APPELLANT, V. 
WILLIAM H. JOHNSTON, APPELLEE. 
13 N. W. 2d 878 


FILED Marcu 31, 1944. No. 31697. 


1. Evidence. The rule is that, in the absence of pleading and proof 
to the contrary, Nebraska courts presume that the law of the 
foreign jurisdiction which should be applied is the same as the 
Nebraska law, as to Constitution, statutes, and case law. 

2. Marriage. A common-law marriage, alleged to have taken place 
in 1922, may be proved by showing the mutual consent of the 
parties thereto. It is the holding forth to the world by the man- 
ner of daily life, by conduct, demeanor and habits, that the man 
and woman who live together have agreed to take each other in 
marriage, permanently and exclusive of all others, and to stand 
in the mutual relation of husband and wife. 


¢ 
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3. Witnesses. The agreement between parties which establishes a 
common-law marriage is not a communication between husband 
and wife concerning which they are prohibited from testifying 
by section 20-1201, Comp. St. 1929. When the conversation oc- 
curred which created a common-law marriage, the parties were 
not husband and wife. The status of marriage followed and 
was the result of that conversation. Furthermore, it was a pub- 
lic matter, and because of its very nature and its public interest 
required its revelation. This was no more a communication be- 
tween husband and wife than the promise and agreement to 
take as husband or wife of the ceremonial marriage. 

4, Marriage. The general rule is that the validity of a marriage is 
determined by the law of the place where it was contracted; if 
valid there it will be held valid everywhere, and conversely if 
invalid by the lex loci contractus, it will be invalid wherever the 
question may arise. 

5. Homestead. Where a husband and wife reside upon a homestead 
and the wife dies, the homestead character of the land contin- 
ues and the surviving husband, although he may have no chil- 
dren or dependents residing with him, may still retain the home- 
stead as such. 

On the death of the homestead owner the right to the 

use and enjoyment of the premises passes to the surviving spouse, 

which interest is transferable, and may be mortgaged or con- 
veyed. It is not lost by an abandonment of the premises or by 

a change in the character of the use of the premises or by the 

remarriage of the spouse. In short, this interest is a life estate 

in the land. 


APPEAL from the district court for Dawes county: EARL 
L. MEYER, JUDGE. Affirmed. 


Edwin D. Crites, for appellant. 
Greydon L. Nichols, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


PAINE, J. 

This is an action in ejectment, brought by the executrix 
against William H. Johnston, defendant and appellee. The 
court sustained his claim to a statutory homestead right to 
the land in question, and found he was not guilty of with- 
holding the premises from the plaintiff. The question in- 
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volved is whether the decedent and defendant Johnston 
were husband and wife by virtue of a common-law mar- 
riage. . 
Petition was filed July 20, 1940, by Phebe Niles Forshay, 
as executrix of the last will and testament of Reana D. Par- 
* rotte, deceased, alleging that she has a legal estate in, and is 
entitled to the possession of, lot 5, block 23, in the original _ 
town of Chadron; that on May 26, 1940, Reana D. Parrotte 
died testate, seized and possessed of said real estate; that 
on July 8, 1940, the will was admitted to probate in the 
county court for Dawes county, and on said day petitioner 
was duly appointed executrix, and as such duly qualified 
executrix is entitled to the possession of said real estate. 

Plaintiff further alleges that deceased bequeathed nu- 
merous pecuniary legacies under her last will and testa- 
ment, and it is necessary that plaintiff as executrix sell the 
real estate for the purpose of paying the funeral expenses, 
the expenses of the last illness of deceased, her just debts 
and the expenses of administration, and the said legacies, 
all of which are unpaid, and for the payment of which peti- 
tioner is without means except it be the proceeds of the sale 
of said real estate and of another tract of real estate of 
small value, insufficient in amount for the payment of said 
items, and plaintiff alleges that she is prevented from sell- 
ing said premises by the defendant, who wrongfully refuses 
to surrender possession; that said real estate was not other- 
wise disposed of under the will of deceased, and that the 
value of the rents and profits of said property is $15 a 
month, amounting to the sum of $105. 

Plaintiff further states that she is one of the residuary 
devisees and legatees under the will of the deceased. Judg- 
ment is demanded against defendant for (1) the restitution 
of said lands and premises; (2) for the sum of $500 dam- 
ages for the withholding thereof; (3) for the sum of $105, 
the value of the rents and profits thereof up to the date of 
the filing of suit, and in addition thereto the rents and. 
profits at the rate of $15 a month until possession is ob- 
tained. 
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On January 24, 1941, William H. Johnston filed answer, 
denying each and every allegation of the petition not spe- 
cifically admitted, and for further answer alleges that 
Reana D. Parrotte died May 26, 1940, and that defendant 
was, at the time of her death and for many years prior 
thereto, the husband of Reana D. Parrotte, and that he ex- 
pects to exercise his right under section 30-107, Comp. St. 
1929, to take the property that he is entitled to under the 
law out of the estate of his said wife, under his election to 
take under the statutes. 

Defendant further alleges that the property described in 
the petition was the family homestead of deceased and of 
this defendant, husband and wife, at the time of the death 
of deceased, and defendant has a life estate in said home- 
stead, and has occupied it as such since the death of de- 
ceased; Reana D. Parrotte, whose true name was Reana D. 
Parrotte Johnston; that defendant is entitled to the posses- 
sion of said property under the laws of Nebraska, from 
which defendant cannot be expelled by ejection or any other 
action, and defendant prays that the action be dismissed. 

Plaintiff filed reply, denying each and every allegation of 
new matter contained in defendant’s answer. The cause 
was tried to the court on October 7, 1942, a jury being 
waived, and the court found defendant not guilty of with- 
holding the premises described from the plaintiff, and it 
was adjudged that defendant go hence without day. 

The errors relied upon by the plaintiff for a reversal will 
be briefly stated. It is charged that there was no competent 
evidence to show any valid marriage agreement, common- 
law or otherwise, between these parties, and no proof of 
general reputation of marriage; that the defendant failed 
to meet the burden of proving the existence of a valid mar- 
riage relation; that the trial court erred in permitting de- 
fendant Johnston to testify over plaintiff’s objection con- 
cerning conversations, communications and transactions be- 
tween himself and Mrs. Parrotte, and as to what she said 
to others in his presence, under section 20-1201, Comp. St. 
1929, and also objected to on the ground that Johnston was 
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an incompetent witness under section 20-1204, Comp. St. 
1929. 

It is also assigned as error that the court permitted wit- 
ness Ford to testify, over objection, that after Mrs. Par- 
rotte moved to Nebraska in July, 1923, she introduced her- 
self to him as Mrs. Johnston, such testimony being incom- 
petent, irrelevant and immaterial. 

The last assignment of error is that the court erred in 
admitting, over objection, an envelope and letter, exhibits 
Nos. 8 and 4. The envelope was postmarked in California 
at Los Angeles, April 3, 1935, and the envelope was ad- 
dressed ‘Mrs. Wm. Johnston, 426 Morehead St., Chadron, 
Nebr.” by the plaintiff in this case, who was living in Los 
Angeles. 

The plaintiff, to support the allegations of her petition, 
introduced the origina] files from the county court for 
Dawes county, and also the will of Mrs. Reana D. Parrotte, 
and the certificate of probate, with leave to substitute 
copies. It was then stipulated generally that on the date of 
her death decedent was the owner of lot 5, block 23, in an 
addition to the original town of Chadron, which had been 
conveyed to her under the name of Reana D. Parrotte; that 
she died May 26, 1940, and that her last will was admitted 
to probate July 3, 1940; that plaintiff was appointed execu-- 
trix; that the estate is still in process of administration; 
that property involved is a lot, with a small frame dwelling 
thereon, of which the defendant has refused to give up pos- 
session to executrix, which she has demanded, and that cer- 
tain claims have been allowed against said estate, to wit, 
Mayo Clinic, $320, funeral expenses, $455, and for opening 
grave, $15, and that a certain real estate broker, if called as 
a witness, would. testify that the fair rental value of said 
property was $15 a month. Thereupon, the plaintiff rests 
her case. 

Mr. Nichols, counsel for defendant, thereupon stipulated 
with counsel for plaintiff that defendant’s exhibit No. 1 
is the original election to take under the law, signed by de- 
fendant and filed in the county court on January 24, 1941, 
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less than one year after issuance of letters testamentary ; to 
which stipulation Mr. Crites reserved the objection that de- 
fendant was not the husband of deceased, and that no suf- 
ficient foundation was laid for its introduction, but the iden- 
tity and genuineness of the paper was admitted, and same 
- was received by the court. 

Thereupon, the defendant called as his first witness E. L. 
Ford, a plumber, of Chadron, who testified that they came 
to his place in July, 1923, and she said her name was John- 
ston, and introduced William Johnston as her husband, and 
said she owned the place by her sister’s, Mrs. Anderson’s, 
place, and Mrs. Johnston furnished some of the material 
and witness did the work, and the bill showed that they paid 
witness $10 for the work in May, 1924. 

Dr. Milton B. McDowell testified that he was acquainted 
with the defendant and his wife, Mrs. Johnston. He did not 
know her name was Mrs. Reana D. Parrotte, but knew her 
as Mrs. Johnston, having first met her about 1925. “She 
came up to my office and told me she was Mrs. William 
Johnston, she said, ‘you know my husband, he works down 
there at the shops.’” After that he went to their home 
many times to see her when she was ill, sometimes at 11 or 
12 o’clock, or 2 or 3 o’clock in the morning, when she would 
have a bad spell. Mr. Johnston made all the payments to 
him. When she was in her last illness, Mr. Johnston was 
there nearly every time witness went there. “He always 
helped me change the dressings, assisted me any way he 
could.” Dr. McDowell testified that he had seen them out 
riding in an automobile frequently. 

The deposition of Ruth J. Smith was taken at Minneapo- 
lis on September 30, 1942. She testified that she was a sis- 
ter of defendant, and that her brother William first intro- 
duced the deceased to her in December, 1922, as his wife. 
She met her on other occasions. After Billy and Reana 
went to Chadron, Billy wrote letters to them and always 
signed them “Billy and Reana,” and invited them to visit 
him, and in the summer of 1928 witness and her mother 
visited him at Chadron and stayed for about ten days. She 
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testified that Reana and her brother William occupied the 
same bed. “Q. How do you know that? * * * A. Because 
there was just one other bed besides the one my mother and 
I occupied.” 

Mae Hutchins, age 59, testified by deposition that she 
lives in Minneapolis, and is a sister of defendant. Her 
brother came over to her home in February of 1923. ‘“Wil- 
liam came over to my house in the evening with Reana, and 
he said, ‘Mae, this is Reana, my wife.’ He had told me be- 
fore that he was.married.” He used to come over occasion- 
ally and visit, and he introduced Reana to witness’ husband 
as his wife, and witness and her husband visited them. 
Asked whether witness could tell whether or not Mr. and 
Mrs. Johnston cohabited together as married persons, wit- 
ness answered: “Yes, they did. * * * At my home and also 
at my sister’s. * * * About the 7th of March, 1929, after 
my husband’s funeral, and at my sister’s in July, 1934; * * * 
she always called my mother ‘mother.’ ” 

Hazel Becker testified by deposition that she resides in 
Minneapolis, is 52 years old, and is a sister of defendant, 
who is younger than she is. She testified that the general 
understanding between her brothers and sisters that they 
were married was first created around Christmas, 1922, 
when “our family met her as his wife and Billy’s friends 
talked to us about Billy being married and about his mar- 
rying a woman who appeared much older than himself.” 

The deposition of Ethel Stuart, a sister of defendant, 
shows that she also resides in Minneapolis, and met Reana 
D. Johnston once at her mother’s house. “She was in the 
bedroom. at my mother’s house and my brother’s wife took 
me into the bedroom and introduced Reana as Billy’s wife.” 
He was sitting there at the time. To all other questions 
asked this witness, the objections of Mr. Crites were sus- 
tained. 

Nellie Johnston testified by deposition that she resided in 
Minneapolis, was 77 years old, and was the mother of de- 
fendant. She said she got him exempted from service in the 
last war, as he was her sole support; he stayed with her un- 
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til 1921. She said that her son brought Reana to her home 
around Christmas, 1922, “and she brought presents for the 
children and me, and I thought she was nice.” She said 
they stayed that night and for several days thereafter at 
her home and occupied the same room. They talked about 
their future plans of going to Nebraska, and she said she 
had a house down there. “She said when we get down 
there, won’t you come down and visit us; and later she sent 
me the fare for me and my daughter, Ruth, and we both 
went down. * * * I never knew her name was Parrotte. She 
was introduced to me as my son Billy’s wife, Reana.” She 
testified that when Reana was introduced by Billy she said, 
“How do you do, mother.”’ She stated that Billy got passes 
for them and they traveled together, and went out to Cali- 
fornia, and came up to visit her, and they both told her that 
Billy got the pass. 

At the end of the depositions Mr. Crites stated: “Let the 
record show that the plaintiff withdraws the cross-examina- 
tion of all witnesses whose testimony was taken by deposi- 
tion.” 

Defendant Johnston testified that he lives at 426 More- 
head street, and has lived in Chadron since July 6, 1923; 
that he first met Reana D. Parrotte in January, 1922; that 
she was proprietor of the Lanning Hotel at 128 Frost street 
south, Minneapolis, and that he was a book and magazine 
salesman for Collier’s, and that they entered into a perfect 
companionship. He testified that she was in trouble, it was 
a large hotel and she had lost her lease, and he “started liv- 
ing with her and to help her out.” He rented a place over 
at 117 Main street southeast. He testified that they lived 
together as any other man and wife, that they cohabited to- 
gether, slept in the same bed, ate together, she got his meals, 
and he took care of the hotel, and that her brother was stay- 
ing there at the hotel at that time; that this companionship 
continued very faithfully until her death in Nebraska; that 
they lived together continuously in Minnesota for about 17 
months; that they moved to Chadron and lived at her sis- 
ter’s, Mrs. Ora Anderson’s, next door to the property in 
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question; that they had an auto tent in the back yard and 
lived in that; that in October, 1923, they went back to Min- 
neapolis, sold the hotel at 20714 Market avenue, gave Mr. 
Gray notice to vacate the premises at 426 Morehead street, 
Chadron, and came back and lived all those years at that 
house in Chadron until she died, and that is where the de- 
fendant is living today. 

Defendant also testified that in February, 1924, his broth- 
er-in-law, Gus Anderson, introduced him to the railroad 
authorities, and he got a job and has been working for the 
railroad (Northwestern) continuously ever since; that he 
always gave his wife his pay check, and she paid the gro- 
cery bills and taxes (the word ‘wife’ was stricken out upon 
motion of Mr. Crites) ; that they had charge accounts at the 
store of defendant’s attorney’s father, and at several other 
stores in Chadron; that they had charge accounts at Mont- 
gomery-Ward in Denver and Montgomery-Ward in Alli- 
ance. He testified that they took many trips, and week ends 
they would go up to the Black Hills. He had also secured 
transportation for her from Chadron to Los Angeles, from 
Chadron to Denver, and to Lincoln, to Minneapolis, and to 
Rochester five times while she was sick, and he went with 
her on all of these trips and paid all the expenses. 

It was stipulated that Reana D. Parrotte maintained an 
account in the First National Bank of Chadron, and also in 
the Farmers & Merchants Savings Bank of Minneapolis, 
and those accounts remained in that name until her death, 
and that at the time of her death she owned a Nash auto- 
mobile, registered in her name as Reana D. Parrotte. 

It was further stipulated that the rea] estate involved in 
this ejectment suit was acquired by Reana D. Parrotte long 
before the cohabitation that has been testified to between 
the deceased and the defendant. 

After this brief review of the testimony as. found in the 
bill of exceptions, we will take up the first question present- 
ed to this court for determination, and that is whether, un- 
der the facts and the law, the defendant is the surviving 
husband of the decedent. 
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In January, 1922, they entered into a companionship in 
Minneapolis, in which they openly lived together as man 
and wife, later the decedent’s brother living in the same 
hotel. This relationship thus begun continued for 18 years 
and five months, until her death. 

In this case the bill of exceptions does not disclose that 
either party offered in evidence the law of Minnesota in 
reference to marriages, or parol evidence, or decisions as to 
common-law marriages in Minnesota, as provided for in 
sections 20-1269, 20-1291, or 20-1293, Comp. St. 1929, which 
also provide that the unwritten, or common, law accepted 
in such state may be proved by parol evidence or reports of 
adjudicated cases. 

The rule is that, if no evidence of foreign law is given, 
Nebraska courts presume that the law of the foreign juris- 
diction which should be applied is the same as the Nebraska 
law, as to Constitution, statutes, and case law. See Steinke 
v. Dobson, 90 Neb. 616, 134 N. W. 169; Triplett v. Lundeen, 
132 Neb. 484, 272 N. W. 307; Johnson v. Hesser, 61 Neb. 
631, 85 N. W. 894; 20 Neb. Law Review, 39; 73 A. L. R. 
897, Ann. 

In January, 1922, when these parties orally agreed to 
start living together as husband and wife, the decisions of 
our state in force at that time said that the only essential 
of a valid marriage was the free consent of competent par- 
ties to live together in the marriage relation (Katon v. 
Eaton, 66 Neb. 676, 92 N. W. 995), and it had been held 
that the fact of such a marriage could be proved by the tes- 
timony of one of the parties. See Bailey v. State, 36 Neb. 
808, 55 N. W. 241. 

All of these requirements for such a marriage were well 
set out by Judge Marshall in 1891 in his instructions to a 
jury, and will be found in the case of Olson v. Peterson, 33 
Neb. 358, 50 N. W. 155. 

To apply the law as set out in these and many other au- 
thorities to the facts proved in the case at bar, we find that 
they were competent parties to enter into the marriage re- 
lationship; that the consent of each was freely given to 
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then and there carry out such agreement, as shown by their 
acts and all the circumstances at the time, and that it was 
not a temporary, lustful relationship, but truly matrimonial 
in its nature, and was faithfully continued for over 18 
years, without any evidence of a break of any kind; that 
the parties immediately began living together, and assumed 
all the mutual duties of husband and wife, and somewhat 
later introduced each other to relatives and friends, and to 
the stores in which they established credit; that the defend- 
ant took her to visit his mother as his wife, and that the 
wife thereafter called her ‘mother ;” that all of the obliga- 
tions usually performed by a husband were performed by 
the defendant, such as taking her riding in an automobile, 
taking her on trips to many parts of the United States, 
upon passes secured for her as his wife (he being a railroad 
man), watching over her health, taking her to Rochester to 
the Mayo Clinic five different times, and caring for her pa- 
tiently in her last sickness. 

These and other facts, proved by direct or circumstantial 
evidence, lead this court to the conclusion that the defend- 
ant was the common-law husband of deceased. 

Plaintiff assigns as prejudicial error that the trial court 
permitted defendant to testify concerning communications, 
conversations and transactions with the deceased, as in- 
competent under section 20-1201, Comp. St. 1929, forbid- 
ding a husband and wife to testify concerning communica- 
tions made one to the other. But this court has held: “The 
agreement between parties which establishes a common- 
law marriage is not a communication between husband and 
wife concerning which they are prohibited from testifying. 
It is not within the purview of section 20-1201, Comp. St. 
1929. When the conversation occurred which created a 
common-law marriage, the parties were not husband and 
wife, The status of marriage followed and was the result 
of that conversation. Furthermore, it was a public matter, 
and because of its very nature and its public interest re- 
quired its revelation. This was no more a communication 
between husband and wife than the promise and agreement 
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to take as husband or wife of the ceremonial marriage.” In 
re Estate of Tilton, 129 Neb. 872, 263 N. W. 217. 

Then we come to the objections founded on section 20- 
1202, Comp. St. 1929, that no person having a direct legal 
interest shall be permitted to testify when the adverse par- 
ty is the representative of a deceased person. However, we 
are not compelled to pass upon this question, because we 
find there is sufficient evidence in the record, outside of the 
defendant’s evidence, to sustain the judgment of the trial 
court. 

The right of election of a surviving husband or wife to 
take under the will of the deceased or to take by inherit- 
ance is purely statutory. See Comp. St. 1929, sees. 30-107, 
30-108. 

“« * * * where a husband and wife reside upon a home- 
stead and the wife dies, the homestead character of the land 
continues and the surviving husband, although he may have 
no children or dependents residing with him, may stil] re- 
tain the homestead as such.’ Dougherty v. White, 112 Neb. 
675, 200 N. W. 884.” Abboud v. Boock, 1387 Neb. 652, 290 
N. W. 718. 

“In discussing this question, Dean Foster, in 3 Neb. Law 
Bulletin, 386, said: ‘On the death of the homestead owner 
the right to the use and enjoyment of the premises passes 
to the surviving spouse. In many states, this-is the extent 
of the right of such survivor under the homestead acts. 
The Nebraska statute and the Nebraska decisions go much 
further. The interest of the surviving spouse is transfer- 
able. It may be mortgaged or conveyed. It is not lost by 
an abandonment of the premises or by a change in the char- 
acter of the use of the premises or by the remarriage of the 
spouse. In short, this interest is a life estate in the land.’ ” 
Gordon v. Gordon, 140 Neb. 400, 299 N. W. 515. 

While the parties in the instant case arrived at Chadron, 
Nebraska, to make their home on July 6, 1923, and while 
the new law (Laws 1923, ch. 40) to abolish common-law 
marriages contracted after that date did not take effect un- 
til August 2, 1923, we have decided that, in view of our 
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holding, it is unnecessary to discuss the effect of their resi- 
dence in Nebraska and whether or not it also constituted a 
valid common-law marriage. 

“The general rule is that the validity of a marriage is de- 
termined by the law of the place where it was contracted ; 
if valid there it will be held valid everywhere, and converse- 
ly if invalid by the lex loci contractus, it will be held invalid 
wherever the question may arise.” 38 C. J. 1276. 

We have examined all the alleged errors set out in the 
brief of plaintiff, and have reached the conclusion that the 
judgment of the trial court was right, and it is hereby af- 
firmed. 

AFFIRMED. 


f 


VERNE C. BARNEY, APPELLEE, V. CITY OF LINCOLN, 
APPELLANT, 
13 N. W. 2d 870 


FILED Marcu 31, 1944. No. 31708. 


1. Limitation of Actions. An action brought to enforce the provi- 
sions of a pension law is an action upon a liability created by 
statute and, in the absence of a limitation period in the act it- 
self, is barred in four years as provided by section 20-206, Comp. 
St. 1929. 

An action to determine the liability of a city for the 

payment of pension benefits necessarily precedes and is distinct 

from an action to recover delinquent installments after the pen- - 
sion has been granted. 

—, A cause of action accrues when a suit may be main- 

tained thereon and the statute of limitations begins to run at 

that time. 

The cause of action to establish plaintiff’s right to a 

pension accrued at the time he became totally and permanently 

disabled, and plaintiff having failed to bring his action within 
four years thereafter, the statute of limitations is a bar. 

Where the right to a pension has been established, the 

statute operates against delinquent payments from the date each 

payment accrues. 
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APPEAL from the district court for Lancaster county: 
JOHN L. POLK, JUDGE. Reversed and dismissed. 


Max Kier and A. A. Whitworth, for appellant. : 
Maxwell V. Beghtol and J. Lee Rankin, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ. 


CARTER, J. 

Plaintiff commenced this action to recover pension bene- 
fits from the city of Lincoln by virtue of the provisions of 
sections 24389 and 2441, Comp. St. 1922. From a verdict for 
$4,093.87, and a judgment entered thereon, the defendant 
appeals. 

The record shows that plaintiff entered the employ of the 
city of Lincoln as a paid fireman on December 10, 1923, and 
remained continuously in that employment until November 
18, 1928, at which time he alleges that he became totally 
and permanently disabled as the result of an injury re- 
ceived in line of duty. For the purposes of this opinion it 
will be assumed that the plaintiff was so disabled on and 
after November 18, 1928. 

The record further discloses that on July 27, 1942, plain- 
tiff filed his application for a pension with the defendant, 
which application was disallowed on November 30, 1942. 
On December 12, 1942, this action was filed. The defend- 
ant, among other defenses not material to this decision, 
pleaded the statute of limitations. Since a proper applica- 
tion of the statute of limitations controls the result, we will 
confine our discussion to that question. 

The liability, if any, of the defendant arises by virtue of 
the provisions of sections 2489 and 2441, Comp. St. 1922. 
Consequently, it is a liability created by statute governed 
by the following provisions of our general statute on the 
subject of limitations of actions: 

“Civil actions, other than for the recovery of real proper- 
ty, can only be brought within the following periods, after 
the cause of action shall have accrued.” Comp. St. 1929, 
sec. 20-204. 
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“Within four years, an action upon a contract, not in 
writing, expressed or implied; an action upon a liability 
created by statute, other than a forfeiture or penalty.” 
Comp. St. 1929, sec. 20-206. 

Defendant urges that plaintiff’s right of action accrued 
on November 18, 1928, and that unless action be commenced 
within four years thereafter it is barred. We think the de- 
fendant’s position is correct. 

An authoritative text states the rule as follows: “As in 
other cases generally, the cause of action upon a claim for 
a pension accrues when a suit may be maintained thereon, 
and the statute of limitations begins to run at that time. It 
may be observed, in this connection, that an action to deter- 
mine the existence of the right to a pension necessarily pre- 
cedes and is distinct, as regards the commencement of the 
period of limitation, from an action to recover instalments 
which have fallen due after the pension has been granted. 
The view taken in some cases is that liability for the pay- 
ment of a pension is to be regarded as an obligation created 
by statute within the operation of a general statute of lim- 
itations.” 40 Am. Jur. 991. 

The foregoing rule was correctly applied in Dillon v. 
Board of Pension Commissioners, 18 Cal. 2d 427, 116 Pac. 
2d 37, wherein the court in a similar case said: 

_“The right to receive periodic payments under a pension 
is a continuing one (see Dryden v. Board of Pension 
Commrs., 6 Cal. (2d) 575 [59 Pac. (2d) 104], and any time 
limitation upon the right to sue for each instalment neces- 
sarily commences to run from the time when that instal- 
ment actually falls due. Before plaintiff can claim these 
pericdic payments, however, she must establish her right to 
apension. If the Board of Pension Commissioners refuses 
to acknowledge this right upon application, she can proper- 
ly bring an action of mandamus in the superior court to re- 
view the soundness of the board’s decision, and to establish 
as a matter of law that she is entitled to the status of a pen- 
sioner. * * * An action to determine the existence of the 
right thus necessarily precedes and is distinct from an ac- 
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tion to recover instalments which have palien due after the 
pension has been granted. 

“A cause of action accrues when a suit may be main- 
tained thereon, and the statute of limitations therefore be- 
gins to run at that time. * * * The cause of action to estab- 
lish the right to a pension accrued to plaintiff at the time of 
her husband’s death. At any time following the death she 
could demand a pension from the board and upon refusal 
could maintain a suit to enforce such action. The city char- 
ter requires an application to the board before court pro- 
ceedings can be instituted, but it is established in California 
that a claimant cannot delay the running of the statute of 
limitations by postponing the time of demand upon the 
proper officials; the statute therefore begins to run at the 
time when the plaintiff first had the power to make such 
demand.” ~ 

For a review of the cases on this subject see 136 A. L. R. 
809. See, also, Lund v. Minneapolis Fire Department Re- 
lief Assn., 187 Minn. 395, 163 N. W. 742, and Nicols v. 
Board of Police Pension Fund Commissioners, 1 Cal. App. 
494, 82 Pac. 557. 

It appearing from the record that plaintiff became totally 
and permanently disabled on November 18, 1928, his cause 
of action against the defendant accrued at, that time. No 
action having been commenced within four years thereaf- 
ter, the statute of limitations bars a recovery. 

The plaintiff cites Dryden v. Board of Pension Commis- 
stoners, 6 Cal. 2d 575, 59 Pac. 2d 104, and Gaffney v. Young, 
200 Ia. 1030, 205 N. W. 865, and other cases of similar im- 
port, to sustain his position that the right to a pension is a 
continuing right and that the statute of limitations operates 
only on payments more than four years past due at the time 
of the commencement of the suit. We do not think the rea- 
soning which supports these opinions is sound as we will 
endeavor to point out. 

In the first place, it is evident that if the Dryden case 
holds as the plaintiff contends, and we think it does, it has 
been receded from by the California court in subsequent 
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cases. The Dryden case appears to have been followed in 
Talbot v. City of Pasadena, 28 Cal. App. 2d 271, 82 Pac. 2d 
483. In Dillon v. Board of Pension Commissioners, supra, 
the latest California case on the subject, the Talbot case 
was expressly disapproved. The dissent filed in the Dillon 
case evidences the fact that the same contentions were ad- 
vanced by the plaintiff in that case as here, the Dryden and 
Talbot cases being cited in support thereof, and the court 
rejected them in favor of the rule which we have heretofore 
cited from the Dillon case. We conclude therefore that the 
latest expression of the California supreme court does not 
sustain the position of the plaintiff where the facts are such 
as we have before us in the present case. 

A pension law which provides for the payment of bene- 
fits based upon the monthly earnings of an employee, to be 
paid monthly upon the death, disability or retirement of the 
employee, does not create a continuing liability. The liabil- 
ity for the payment of the pension accrues when the events 
stated in the law occur which entitle the employee to a pen- 
sion. In the present case, the liability accrued when plain- 
tiff became totally and permanently disabled on November 
18, 1928, and the statute of limitations began to run at that 
time. The fact that such liability is to be discharged under 
the provisions of the statute by monthly payments for the 
remainder of the life of the employee entitled thereto does 
not make the liability a continuing one in the sense that a 
new liability is created from day to day or month to month. 
An example of a continuing liability is where a person con- 
tracts to support another during his lifetime. In such case, 
every day that support is not afforded constitutes a breach, 
—the liability continues to exist up to the very day of the 
decease of the person to be supported. No analogous situa- 
tion exists where the liability accrued by the happening of 
a certain event and the discharge of the liability thus accru- 
ing is by statute made payable by monthly installments dur- 
ing the remainder of the lifetime of the beneficiary. 

Where the right to a pension has been established by 
agreement or by suit, then, of course, the statute of limita- 
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tions becomes operative upon each monthly payment or in- 
stallment as it accrues. State ex rel. Delaney v. Holmes, 5 
Ohio App. 1; Dillon v. Board of Pension Commissioners, 
supra, 

We conclude therefore that, if a city within the scope of 
the pension statute here involved refuses or neglects to 
place an employee on the pension rolls after the event is al- 
leged to have happened which brings him within the act, 
the statute of limitations commences to run against the em- 
ployee and will constitute a complete bar at the end of four 
years. In the present case, plaintiff’s cause of action ac- 
crued on November 18, 1928, the date he became totally and 
permanently disabled. No action having been commenced 
within four years from that date, no enforceable claim ex- 
ists when the statute of limitations is pleaded as a defense. 

REVERSED AND DISMISSED. 


STATE EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. HUBERT J. PRICE, RESPONDENT. 
18 N. W. 2d 714 


FILED Marcu 31, 1944. No. 31514. 


1. Attorney and Client. While disbarment proceedings are not crim- 
inal in their nature, in view of the consequences to the person 
charged, the presumption of innocence applies and guilt of the 
charges made must be established by a clear preponderance of 
the evidence. . 

In a disbarment proceeding only those matters which 

are specifically charged in the complaint can be considered. 


Original proceeding by the state, on the relation of the 
Nebraska State Bar Association, against Hubert J. Price. 
Judgment for respondent. 


Walter R. Johnson, Attorney General, H. Emerson Kok- 
jer and John H. Comstock, for relator. 


Harry F. Russell and Edward E. Carr, for respondent. 
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Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


WENKE, J. 

The Committee of Inquiry for the Thirteenth Judicial 
District of Nebraska, pursuant to the provisions of article 
XI of the Rules Creating, Controlling and Regulating Ne- 
braska State Bar Association, filed their complaint in this 
court against Hubert J. Price of Cozad, Nebraska, for his 
discipline or disbarment as a duly admitted and practicing 
lawyer of the Nebraska bar. 

The complaint was filed in the name of the State of Ne- 
braska ex rel. Nebraska State Bar Association, as plaintiff, 
who will be referred to herein as the state, and against Hu- 
bert J. Price, as defendant, who will be referred to herein 
as the defendant. 

The complaint contains two counts. The first count grew 
out of an automobile accident near Cozad, Nebraska, on De- 
cember 21, 1940, and charges the defendant with: (a) At- 
tempting to persuade James Scott to commit perjury by 
falsely testifying that Ear] Turpin was employed by Scott 
at the time of the accident, when he, the defendant, knew 
that Turpin was not so employed; (b) Soliciting James 
Scott to employ the defendant in his capacity as an attor- 
ney to represent Scott in connection with said automobile 
accident; (c) Attempting to bribe R. E. Bannister, a prac- 
ticing attorney at Cozad, Nebraska, by offering him $500 if 
he, Bannister, would procure and induce James Scott and 
Wreford W. Beckley to testify falsely that Earl Turpin was 
in Scott’s employ and working for him on December 21, 
1940, at the time of the accident, when he, defendant, knew 
such facts to be false; and (d) Attempting to bribe and per- 
suade Wreford W. Beckley to commit perjury by testifying 
falsely that he, Beckley, had-employed the said Earl Turpin 
for and on behalf of James Scott on December 21, 1940, he, 
the defendant, knowing such fact to be false. The second 
count grew out of a car accident near Cozad, Nebraska, on 
July 25, 1941, and charges the defendant with: (a) Solicit- 
ing Evert Kincheloe to employ the defendant in his capacity 
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as an attorney to represent Kincheloe in connection with 
claims for damages sustained in said automobile collision; 
and (b) Soliciting Dr. John W. Neslund to employ the de- 
fendant in his capacity as an attorney to represent him as 
to his account for services rendered to Evert Kincheloe re- 
sulting from and sustained by reason of said accident. 

To this complaint the defendant filed his answer. Upon 
motion of the state, B. F. Butler, a member of the Nebraska 
bar residing at Cambridge, Nebraska, was appointed ref- 
eree. After hearing was had the referee filed his report in 
this court on September 14, 1943. To this report the de- 
fendant filed his exceptions. , 

The defendant’s exceptions raise two questions: First, 
the sufficiency of the evidence to sustain the charges speci- 
fied in counts one and two of the complaint; and, Second, 
that no such unprofessional conduct can be considered in 
this cause which is not specifically contained in or raised by 
the complaint itself. 

While a disbarment proceeding is essentially a civil pro- 
ceeding and the recognized rules governing that practice 
are controlling, State ex rel. Nebraska State Bar Assn. v. 
Bachelor, 139 Neb. 253, 297 N. W. 138, however, the nature 
of the proof required is stated in In re Newby, 82 Neb. 235, 
117 N. W. 691, and approved in State ex rel. Nebraska State 
Bar Assn. v. Bachelor, supra: “ ‘While the proceedings in 
this matter are not criminal in their nature, in view of the 
momentous consequences to the person charged, involving 
his means of obtaining a livelihood from his profession and 
his reputation as an honest and honorable man, the pre- 
sumption of innocence applied, and his culpability must be 
established by at least a clear preponderance of the evidence. 
The court should be satisfied to a reasonable certainty that 
the charges are true.’” 

While the referee’s report is not entirely clear, it would 
seem that he finds the defendant not guilty of the matters 
specifically charged in counts one and two of the complaint 
and with this we agree. From an examination of the rec- 
ord, we cannot say that we are satisfied that the defendant 
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is entirely innocent of the charges made against him, nor 
can ‘we say that we are satisfied to a reasonable certainty of 
his guilt. Under these conditions it is our duty to give the 
defendant the benefit of the doubt and to hold that the 
charges have not been sustained by the evidence. 

The defendant further contends that no unprofessional 
conduct can be considered which is not specifically con- 
tained in or raised by the complaint itself. It appears, from 
the reading of the referee’s report, that because of the way 
in which the defendant generally conducted his law prac- 
tice, and more particularly with reference to certain let- 
ters, including one of February 11, 1941, to the National 
Mutual Casualty Company of Tulsa, Oklahoma, which was 
written after he was discharged by Ear] Turpin, that some 
disciplinary action should be taken, if possible, under the 
charges made in the complaint. This letter has particular 
reference to the violation of the rule as announced in Fed- 
eral Trust Co. v. Damron, 124 Neb. 655, 247 N. W. 589, 
that, “An attorney, after receiving the confidence of a client, 
may not enter the service of others whose interests are ad- 
verse to such client, in the same subject-matter to which 
the confidence relates, or in matters so closely allied thereto 
as to be, in effect, a part thereof. 1 Thornton, Attorneys at 
Law, 307” and to the solicitation of legal business, which 
this court has condemned in State ex rel. Hunter v. Crock- 
er, 182 Neb. 214, 271 N. W. 444, and State ex rel. Sorensen 
v. Goldman, 127 Neb. 340, 255 N. W. 32. 

Under article XI of the Rules Creating, Controlling and 
Regulating Nebraska State Rar Association, pursuant to 
which this proceeding is being prosecuted, section 7 pro- 
vides in part as follows: “ * * * said committee shall imme- 
diately reduce or cause the charges to be reduced to writ- 
ing, specifying with particularity the facts which consti- 
tute the basis thereof * * * ”’ After the complaint is sent 
to the clerk of this court by the Committee of Inquiry, it 
may be amended by the Advisory Committee as provided in 
section 8: “If the Advisory Committee determines that 
probable cause for disciplinary action exists, it shall trans- 
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mit its report, the report of the Committee of Inquiry, the 
transcript, and the complaint submitted by the Committee 
of Inquiry, together with such amendments thereto as to it 
may seem proper, to the Clerk of the Supreme Court who 
shall forthwith enter the same upon the docket of the court 
as an original action.” After the complaint is filed in this 
court, section 11 further provides: “The Attorney General 
or attorney so appointed may in his discretion prepare and 
file an amended or new complaint, and in case he has in his 
possession evidence which in his opinion warrants disciplin- 
ary action or any additional charge or charges, he may in- 
corporate such additional charge or charges in the complaint 
amd prosecute same regardless of the fact that such new 
charge or charges have not been presented to the Commit- 
tee of Inquiry or considered by the Advisory Committee.” 
(Italics ours.) 

Certainly the defendant in this case, whose means of live- 
lihood are affected by its results, should have a right to know 
upon what particular facts the state was going to rely in 
claiming that he should be disciplined or disbarred. The 
provisions of the rules of the Nebraska State Bar Associa- 
tion, under which this proceeding was had, so provide. The 
defendant had a right to rely upon the fact that the only 
matters to be considered were those particularly charged in 
the complaint and to meet whatever evidence the state of- 
fered in support thereof. Since the conduct of the defend- 
ant, upon which the referee recommends that he be dis- 
ciplined, is not particularly set forth in the complaint, it 
was not properly before the referee and is not properly be- 
fore this court and the merit thereof will not be here dis- 
cussed. In a disbarment proceeding only those matters 
which are specifically charged in the complaint can be con- 
sidered. The complaint is therefore dismissed. 

JUDGMENT FOR THE DEFENDANT. 
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_IN RE APPLICATION FOR WRIT OF HABEAS CORPUS. 
RICHARD (DICK) RICE, PETITIONER, APPELLANT, V. NEIL 
OLSON, WARDEN, RESPONDENT, APPELLEE. 

14 N. W. 2d 850 


FILED APRIL 7, 1944. No. 31735. 


1. Criminal Law. The constitutional right of accused to have the 
assistance of counsel may be waived, and a waiver will be im- 
plied where accused, being without counsel, fails to demand that 
counsel be assigned him. 

When a defendant enters a plea of guilty, he thereby 

waives all defenses, other than those that are jurisdictional. 

The acceptance of a plea of guilty authorizes the impo- 

sition of the legal sentence for the crime properly charged in 

the information. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Affirmed. 


i) 


Richard Rice, pro se. 


Walter R. Johnson, Attorney General, and Carl H. Peter- 
son, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ. 


PAINE, J. 

This matter comes before this court upon a petition filed 
by Richard (Dick) Rice in the district court for Lancaster 
county, praying that a writ of habeas corpus may issue. 
This application was denied by the district court. 

On July 30, 1943, a petition was filed in the district court 
for Lancaster county, which sets out that the petitioner is 
a Winnebago Indian by birth, and a resident of Winnebago, 
Nebraska, and is a ward of the federal government; that on 
June 10, 1985, he was tried and convicted in the district 
court for Thurston county at Pender on an information of 
the county attorney charging him with the offense of break- 
ing and entering a building located in Thurston county, and 
carrying away property of the value of $35, and was sen- 
tenced to a term of one year in the men’s reformatory near 
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Lincoln, Nebraska, and served ten months, and was dis- 
charged on April 10, 1936. 

This petition then charges that thereafter on May 22, 
1940, an information was filed, charging petitioner and one 
Joe Bigbear with forcibly breaking and entering into a cer- 
tain dining hall in the village of Winnebago on May 17, 
1940, which dining hall is owned by the Winnebago Indian 
Mission of the Reform Church in America, with the intent 
to steal property of value contained in said building, and on 
October 14, 1940, defendant waived preliminary hearing in 
the county court and was arraigned upon information filed | 
for burglary in the district court and pleaded guilty there- 
to; that thereupon section 28-538, Comp. St. 1929, was read 
to him, and he was then asked if, after knowing what pen- 
alty could be inflicted upon him under his plea of guilty, he 
still desired to plead guilty, to which question of the court 
he replied in the affirmative, and having stated that he had 
nothing to say before sentence was pronounced he was 
thereupon sentenced by the district court to hard labor in 
the penitentiary for a period of one to seven years. 

It is charged that the trial court did not advise the peti- 
tioner of his constitutional rights to have counsel and wit- 
nesses, or to be charged and informed against by indictment 
of a grand jury, which is guaranteed under the Fourteenth, 
the Fifth, and the Sixth Amendments to the Constitution of 
the United States, nor of his right to a trial by jury, guar- 
anteed by section 6, art. I of the Nebraska Constitution, and 
that said petitioner did not waive those constitutional rights 
either by action or words, and that such rights cannot be 
waived by agreement of the parties, and it is charged that 
he was convicted by a court of competent jurisdiction and 
deprived of his constitutional right of due process of law; 
that no jurisdiction rested in the trial court, or over the 
person of the accused, because the alleged crime was com- 
mitted on an Indian reservation and without and beyond 
the jurisdiction of the trial court. 

It is also charged that judgment of conviction is uncon- 
stitutional and void in that the trial court imposed an inde- 
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terminate sentence of from one to seven years instead of a 
flat or definite sentence, as by law required, in that peti- 
tioner had previously served a sentence in a penal institu- 
tion at the men’s reformatory. See Comp. St. 1929, sec. 
29-2620. 

It is further charged in said petition that the petitioner 
is an Indian of the Winnebago tribe, and the same is under 
the exclusive jurisdiction of the federal government, and 
without the jurisdiction of the trial court. 

The petitioner further charges that, after being confined 
in the Nebraska state penitentiary for 18 months he em- 
ployed counsel, who advised him that his proper remedy 
was to file a writ of error coram nobis with the trial court, 
and petitioner’s sister paid said counsel $75 to prepare said 
petition, which petition was dismissed October 5, 1942. 

It is further charged that under section 29-1803, Comp. 
St. 1929, it was mandatory upon the district court to assign 
counsel to guard and enforce rights guaranteed under the 
Fourteenth Amendment to the United States Constitution. 

It is further charged that he was deprived of his right to 
be served with a copy of the information and given 24 hours 
thereafter within which he might examine the charge and 
prepare a defense. 

Because of these allegations, the petitioner prays that a 
writ of habeas corpus may issue, directing Neil Olson, war- 
den of the penitentiary, to bring the petitioner before the 
court to determine the facts and legality of the petitioner’s 
imprisonment and dispose of the petitioner as law and jus- 
tice may require, and release him from such false imprison- 
ment, and that he may go hence without day. 

The federal Constitution does provide, in article V of the 
Amendments, as charged in the petition, that no person 
shall be held to answer for a crime such as was charged in 
this case unless upon an indictment of a grand jury, but 
section 10, art. I of the Constitution of Nebraska provides 
that the legislature may provide for holding such persons 
upon the information of the public prosecutor, and section 
26-901, Comp. St. 1929, provides that when a county attor- 
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ney has sufficient evidence he is authorized to file such prop- 
er complaint as was done in this case, in strict accordance 
with the Nebraska Constitution and laws. 

It is also claimed in the petition that the petitioner is a 
Winnebago Indian and is under the exclusive jurisdiction of 
the federal government, and without the jurisdiction of the 
district court of Nebraska. However, chapter 15, title 18, 
U. S. C. A., sec. 548, of the federal Penal Code, provides 
generally that all Indians committing a crime, either within 
or without an Indian reservation within the boundaries of 
a state, shall be subject to the same laws, and tried in the 
same courts, and subject to the same penalties as all other 
persons. 

It is contended that it was mandatory for the district 
court to assign counsel to assist the defendant. In Alex- 
ander v. O’Grady, 137 Neb. 645, 290 N. W. 718, and Davis 
v. O'Grady, 137 Neb. 708, 291 N. W. 82, this court has 
adopted the rule to be: “The constitutional right of accused 
to have the assistance of counsel may be waived, and a 
waiver will be implied where accused, being without coun- 
sel, fails to demand that counsel be assigned him.” 16C. J. 
821. 

“It is not necessary that there be a formal waiver; and a 
waiver will ordinarily be implied where accused appears 
without counsel and fails to request that counsel be assigned 
to him, particularly where accused voluntarily pleads guil- 
ty.” 23 C.J. S. 314, sec. 979. 

Judge Parker, of the Fourth Circuit Court of Appeals, 
said: “We do not think that the plea of guilty was vitiated 
or that the sentence imposed was avoided by reason of the 
fact that appellant was not represented by counsel in the 
District Court. Where an accused personally enters a plea 
of guilty to a crime whereof he stands charged, and does so 
understandingly, freely and voluntarily without asking the 
assistance of counsel, a waiver of the right to be represent- 
ed by counsel may fairly be inferred. Logan v. Johnston, 
D. C., 28 F. Supp. 98; Hrwin v. Sanford, D. C., 27 F. Supp. 
892.” Cundiff v. Nicholson, 107 Fed. 2d 162. 
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It is charged that petitioner was deprived of his right to 
be served with a copy of the accusation and given 24 hours 
within which to examine the charge and prepare his de- 
fense. It is contended that this is a substantial right which 
it is error to deny. The case of Zink v. State, 34 Neb. 37, 
51 N. W. 294, is cited, but in that case Zink did not plead 
guilty, while in the instant case the defendant did enter 
such a plea. 

“A defendant, by pleading guilty, waives all defenses 
‘other than that the indictment charges no offense. ” 44 
Am, Jur. 952, sec. 272. 

“A plea of guilty, accepted and entered by the court, isa 
conviction or the equivalent of a conviction of the highest 
order, the effect of which is to authorize the imposition of 
the sentence prescribed by law on a verdict of guilty of the 
crime sufficiently charged in the indictment or informa- . 
tion.” 14 Am. Jur. 952, sec. 272. 

“A plea of guilty admits all facts sufficiently pleaded, con- 
fesses the indictment or information to be wholly true, with 
respect to each and every allegation, operates as a waiver 
of any defense, and of the constitutional right to a trial by 
jury, and with it, of course, the constitutional guarantees 
with respect to the conduct of criminal prosecutions.” 2 
Standard Ency. of Procedure, 895. 

“‘A plea of guilty waives any defect not jurisdictional, 
and which may be taken advantage of by motion to quash 
or by plea in abatement.’ 16C. J. 403.” State ex rel. Gos- 
sett v. O’Grady, 1387 Neb. 824, 291 N. W. 497. 

In the case at bar, as the record shows affirmatively that 
the defendant had pleaded guilty, this absolutely waived 
this and all other preliminary steps in connection there- 
with, so this allegation has no merit. 

In this petition for habeas corpus, it is charged that the 
sentence is unconstitutional and void because it is an inde- 
terminate sentence of one to seven years after he had served 
a previous sentence on a similar charge. 

The present record does disclose his prior sentence of one 
year to the state reformatory for a felony, and it appears 
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that the legislature did not contemplate that a second inde- 
terminate sentence should be given. The trial court, either 
through inadvertence or misapprehension, appears to have 
given a different sentence, that is, a lighter sentence than 
might have been given. This frequently occurs when an 
entire stranger is arrested in our state and claims it is his 
first felony and receives an indeterminate sentence as a first 
offender, but when it appears somewhat later that he was 
actually a second offender, that does not make the sentence 
given illegal or void. Doubtless the board of paroles and 
pardons can consider such facts in later consideration of 
the exact time of his discharge. 

In McElhaney v. Fenton, 115 Neb. 299, 212 N. W. 612, 
the trial court gave a sentence of not less than three years 
nor more than twenty years, while the statute provided 
that the maximum sentence should not be more than ten 
years. It was held that, while the sentence was erroneous, 
it was not void, and it would stand for the term that the 
law authorized. It was held that on an application for a 
writ of habeas corpus, errors and irregularities, not juris- 
dictional, will not be considered. 

In the case of Hulbert v. Fenton, 115 Neb. 818, 215 N. W. 
104, it was said that habeas corpus is a collateral, and not 
a direct, proceeding as a means of an attack upon a judg- 
ment and sentence regular upon its face, and no extrinsic 
evidence is admissible in a habeas corpus proceeding to 
show its invalidity. See In re Evans, 173 Mich. 25, 138 N. 
W. 276. 

The judgment of the trial court was right, and it is here- 
by affirmed. 

AFFIRMED. 
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VERNON HUSTON, APPELLANT, v. CHARLES N. ROBINSON, 


5. 


APPELLEE, 
13 N. W. 2d 885 


FILep APRIL 7, 1944. No. 31699. 


- Automobiles. If one suffers injury and damage as the proximate 


result of the negligence of two others, and the damage would 
not have occurred but for the negligence of each of such per- 
sons, both are liable to the person so injured. 

The operator of an automobile must drive it at such a 
rate of speed that he can bring it to a stop within the range of 
his vision, and if he continues to proceed when he is unable to 
see because his vision is obscured, he is negligent. 

Where a motorist ran into a cloud of dust and collided 
with a parked car left standing on the paved portion of a high- 
way, the question is for the jury as to whether the negligence of 
the motorist is the sole proximate cause of the collision. 

In an action for injuries sustained where the automo- 
bile in which plaintiff was riding as a guest ran into a cloud of 
dust and collided with a car standing upon the highway contrary 
to section 39-1154, Comp. St. Supp. 1941, it is for the jury to 
determine whether the parking of said car was negligence and a 
proximate cause of the collision. 

The requirement of section 39-1154, Comp. St. Supp. 
1941, that vehicles shall not be parked or left standing on the 
paved, improved or main traveled portion of a highway, is posi- 
tive, unless circumstances exist which make the moving of the 
vehicle impracticable. 

Where the evidence shows that a vehicle was left stand- 
ing on the paved portion of a highway, a prima facie violation 
of section 39-1154, Comp. St. Supp. 1941, is established, and when 
a collision results, the violation of the statute is evidence of neg- 
ligence on the part of the person responsible for the violation. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Reversed. 


Pilcher & Haney, for appellant. 


' Kennedy, Holland, DeLacey & Svoboda, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 


YEAGER, CHAPPELL and WENKE, JJ. 
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CARTER, J. 

This is an action brought by the plaintiff for damages re- 
sulting from personal injuries sustained in a collision be- 
tween an automobile in which he was riding and that of the 
defendant which was standing on a paved highway. The 
trial court directed a verdict for the defendant at the close 
of plaintiff’s evidence and plaintiff appeals. 

The evidence shows that on April 27, 1942, plaintiff ap- 
peared at Ft. Crook, Nebraska, for the purpose of taking a 
physical examination to determine his fitness for army 
service. At the time of the accident he was being returned 
to Omaha in an army reconnaissance car as a rejected 
draftee. The automobile being used was one usually de- 
scribed as a station wagon. It contained three seats, the 
first two having a capacity of two passengers and the third 
a capacity of three. The plaintiff was sitting on the right 
side of the second seat. The car was being driven by one 
Schumacker, a member of the armed forces. 

The car left Ft. Crook at approximately 2:45 p. m. and 
traveled north on highway No. 73-75. The highway con- 
sisted of four lanes, two for northbound and two for south- 
bound traffic. There was a 12-foot shoulder on each side of 
the paved portion of the highway, the surface of which was 
hard and level. The pavement was dry, with little skiffs of 
- dust on it. The wind was blowing with such force that 
one’s vision was impaired, especially in the cut on the hill 
about a mile and a half north of Ft. Crook. The car ap- 
proached the crest of the hill at a rate of speed estimated at 
30 miles an hour. As the dust became thicker the car was 
slowed down at the request of one of the passengers, so that 
it entered the dust area at 20 miles an hour. The evidence 
is that the dust was so bad that one could not see to exceed 
15 feet. As the car went over the brow of the hill, a car 
standing on the pavement directly in the path of the car in 
which plaintiff was riding suddenly became visible. The 
’ driver turned the car to the left in an attempt to avoid a col- 
- lision, but due to the short distance was unable to do so. 
The evidence is that the standing car was from 10 to 15 
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feet away when it was first observed. Asa result of the col- 
lision the car in which plaintiff was riding was overturned 
and the plaintiff injured. He was taken from the car and 
laid on the pavement close to the overturned car. Shortly 
thereafter a car driven by one Siefkin crashed into the over- 
turned car from the rear, causing such overturned car to be 
thrown on and against the plaintiff and causing additional 
injuries to his person. At the conclusion of this evidence 
the trial court directed a verdict for the defendant. 

In considering the evidence before us it must be borne in 
mind that plaintiff was not driving the car in which he was 
riding. He was sitting in the seat behind the driver on the 
opposite side of the car. As the car approached the crest of 
the hill and the dust condition became more noticeable, the 
passenger sitting beside the plaintiff warned the driver of 
the danger and suggested that the car be slowed down. The 
evidence is that the driver thereupon reduced his speed 
from 30 to 25 miles an hour. Ag the dust became thicker 
the same passenger suggested that the speed be further re- 
duced and the driver complied by reducing the speed to 20 
‘miles an hour. The driver having been fully warned of the 
dust condition by one of the passengers, the others were 
clearly under no obligation to do more. It seems to us that 
plaintiff under the circumstances shown was not guilty of 
any negligence. 

The question then arises whether the negligence of the 
driver of the car in which plaintiff was riding was the sole 
proximate cause of the collision as a matter of law. If it 
was, the plaintiff has no cause of action against the defend- 
ant. But if the record shows that the drivers of both cars 
were negligent and that the collision would not have oc- 
curred but for the negligence of each, either or both are li- 
able for the damages caused. Koehn v. City of Hastings, 
114 Neb. 106, 206 N. W. 19. In the final analysis the ques- 
tion to be determined is whether the driver of defendant’s 
car was guilty of any negligence but for which no collision 
would have occurred. 

The evidence shows that the reconnaissance car was trav- 
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eling at 20 miles an hour when the accident happened. At 
that time vision was limited to 15 feet because of the dust. 
Whether or not the car was being driven too fast to be 
stopped within the distance of the driver’s vision is not 
shown, except that such driver did fail to stop in time to 
avoid the accident. We think that the driver of the recon- 
naissance car was negligent in failing to have his car under 
such control that he could stop it within the distance of his 
vision, and such negligence would undoubtedly be sufficient 
to bar a recovery in a suit by such driver as a matter of 
law. Even though such driver is negligent, we do not think 
the evidence shows as a matter of law that his negligence 
was the sole proximate cause of the accident. The record 
shows that when the reconnaissance car left Ft. Crook, the 
day was clear and visibility good, though the wind was 
blowing. As the car approached the crest of the hill where 
the accident occurred, the dust became thicker and visibility 
poorer. The conditions as to visibility were variable and 
constantly changing as the car proceeded over the hill. 
The only evidence in the record concerning the car being 
driven by defendant’s wife is that it was standing on the 
pavement directly in the path of the reconnaissance car. 
Why it had stopped or how long it had been standing there 
is not apparent from the record. In reference to parking 
on highways, our statute says in part: “No person shall 
park or leave standing any vehicle, whether attended or un- 
attended, upon the paved or improved or main traveled por- 
tion of any highway, * * * when it is practicable to park or 
- leave such vehicle standing off the paved or improved or 
main traveled portion of such highway; * * * nor unless a 
clear view of such vehicle may be obtained from a distance 
of two hundred feet in each direction upon such highway.” 
Comp. St. Supp. 1941, sec. 89-1154. Where the evidence 
shows that a vehicle was left standing on the paved, im- 
proved or main traveled portion of a highway, a prima 
facie violation of the statute is established and it is encum- 
bent upon the person charged to show the existence of facts 
which take him out of the scope of the act. In the instant 
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case, therefore, the evidence that the defendant’s car was 
standing on the pavement is evidence of a violation of stat- 
ute relative to the use of motor vehicles on a highway which, 
if found to be true, is evidence of negligence which the jury 
may consider in connection with all the other facts and cir- 
cumstances in determining whether or not the driver of de- 
fendant’s car was negligent. In this connection we do not 
hold that the temporary stopping of an automobile on the 
proper side of a highway for a necessary purpose is negli- 
gence in all cases, the right to stop when the occasion de- 
mands being an incident to the right of travel. But in the 
present case there is no evidence indicating that it was not 
practicable to have moved the car off the highway and con- 
sequently the evidence is sufficient to show that there was a 
‘noncompliance with the statute. This is evidence of negli- 
gence, which the jury may properly consider. 

The quoted statute declares that it is unlawful to park or 
leave any vehicle standing upon the paved, improved or 
main traveled portion of any highway when it is practicable 
to park or leave it standing elsewhere. Assuming that the 
driver of defendant’s car was faced with the same physical 
conditions as testified to by the driver of the reconnaissance 
car, and that visibility was good within a range of 15 feet, 
it would apparently have been practicable to have moved 
the car off the paved portion of the road. It might be ar- 
gued that the stop had just been made and that time would 
not have permitted this movement before the collision. 
This is rebutted by the evidence of plaintiff, who stated that 
visibility was good before reaching the crest of the hill and 
that the car had not been previously seen by him. We think 
the evidence sufficient, under the state of the record, to take 
the question of the negligence of the driver of defendant’s 
car to the jury. If, as contended by the plaintiff, the driver 
of defendant’s car was negligent, under the circumstances 
shown, in parking or leaving the car standing on the paved 
portion of the highway, such negligence would be a direct 
contributing factor in the accident and afford the plaintiff 
a basis for recovery. 
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Where visibility is lacking, the likelihood of danger in at- 
tempting to proceed is thereby brought to the attention of 
the driver. With this knowledge in mind he is required to 
exercise the care of a reasonable and prudent person under 
similar circumstances. Whether the driver of the recon- 
naissance car operated it in such a manner that his negli- 
gence, under all the evidence and circumstances shown, was 
the sole proximate cause of the accident, is clearly for the 
jury to determine. 

On the other hand, there is danger of being struck from 
the rear when one stops his car because of poor visibility on 
a highly traveled highway. The law imposes certain re- 
quirements upon a driver in thus blocking the highway. 
The purpose of the statute hereinbefore quoted is to keep 
the highway free from obstruction by standing vehicles. 
The requirement in that respect is positive unless circum- 
stances exist which make moving of the vehicle off the 
paved, improved or main traveled portion of the highway 
impracticable. A practical necessity for leaving defend- 
ant’s car upon the paved portion of the highway is not 
shown by the evidence in this case and, giving the evidence 
every intendment in plaintiff’s favor as we are required to 
do when a verdict has been directed against him, we think 
it is sufficient to make the question of the negligence of the 
driver of defendant’s car a jury question. 

We conclude that the action of the trial judge in directing 
a verdict for the defendant was erroneous. The judgment 
. is reversed and the cause remanded for a new trial. 

REVERSED. 
YEAGER, J., concurs in the result. 


GUY COLE ET AL., APPELLEES, V. CHICAGO & NORTHWESTERN 
RAILWAY COMPANY, CHARLES M. THOMSON, 
TRUSTEE, APPELLANT. : 
13 N. W. 2d 884 


FiLep APRIL 7, 1944. No. 31724. 


Railroads. Held on the record presented that showing was insufficient 
to justify restoration of station agent at Emmet, Nebraska. 
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APPEAL from the Nebraska State Railway Commission. 
Reversed. 


Dressler & Neely, for appellant. 


Heard before SIMMONS, C. J., PAINE, MESSMORE, YEAGER, 
CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is an appeal from an order of the Nebraska state 
railway commission requiring the restoration of a station 
agent at Emmet, Nebraska, by the defendant. The order 
was entered in an action wherein Guy Cole and others were 
complainants and Charles M. Thomson, trustee of the prop- 
erty of the Chicago & Northwestern Railway Company, was 
defendant. The appeal is by the defendant. 

The village of Emmet is in Holt county, Nebraska, and on 
the line of the defendant’s railroad. The advertised popu- 
lation of the village is 89. It is also situated on an east and 
west arterial state highway. It is a little more than 8 miles 
west of O’Neill and nearly 10 miles east of Atkinson. There 
are regular station agents at these two latter named points. 

On December 4, 1942, in Thomson v. Nebraska State 
Ratlway Commission, 142 Neb. 477, 6 N. W. 2d 607, which 
was an action involving the retention of an agent at the 
identical location involved here, we said: 

“Historically and legally a common carrier, in addition to 
being a commercial and transportation enterprise for profit, 
is a public service facility with duties owing to the domain 
it traverses, and to the people resident and commercially 
engaged in the areas tributary to the carrier. The neces- 
sities, requirements and convenience of the tributary areas 
must be considered and, moreover, reasonably protected. 

“This application considered in this light brings us to the 
very definite conclusion that necessity does not require the 
maintenance of an agent at Emmet. The evidence is con- 
clusive on the proposition that all of the essential service 
now furnished by an agent may be supplied by a caretaker,, 
however, with a degree of inconvenience. 
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“If abandonment is allowed, no physical facility will be 
abandoned or changed and no essential] service discontin- 
ued. The important inconveniences will be that no paper 
work may be done at Emmet, no freight bills for either in- 
coming or outgoing freight may be paid there, registration 
of complaints will have to be made elsewhere, incoming 
freight bills will have to be either prepaid or received at an 
adjacent station where there is an agent, and cars for load- 
ing will have to be ordered direct by the shipper or through 
the caretaker by telephone. There are perhaps other incon- 
veniences, but these are the most important ones. Subject 
to these inconveniences business would continue as usual at 
this station. 

“Taking into consideration the amount of service re- 
quired of an agent, the saving to be effected by substitution 
of a caretaker, the limited amount of shipping, the fact that 
no essential shipping service is discontinued, and the pros- 
pective inconvenience to the few shippers concerned, we 
conclude that the railway commission acted arbitrarily and 
unreasonably in denying the application to discontinue the 
employment of an agent at Emmet and to substitute a care- 
taker.” 

The railway commission was directed to enter an order 
allowing a discontinuance of the agency and the substitu- 
tion of a caretaker. 

Discontinuance of agent and substitution of a caretaker 
under the authority of our former opinion did not take 
place until March 13, 1948. 

Further in the opinion in Thomson v. Nebraska State 
Railway Commission, supra, it was stated: “It may well be 
said that the ruling on this question by the railway commis- 
sion or this court does not amount to an adjudication for 
the future. It is only a judgment on the condition present- 
ed by the application. If future conditions shall require 
restoration of an agency that matter may be taken care of 
by proper order in due course at the proper time and as the 
occasion requires.” 

Complainants, pursuant to this statement, filed the appli- 
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cation before us alleging a change in conditions at Emmet. 
Following the filing of the application a hearing was had 
before the railway commission. Both parties adduced evi- 
dence at the conclusion of which the commission ordered 
the restoration of an agent. It is from this order that the 
appeal has been taken. 

On their part complainants offered no detailed statistical 
information showing a comparison and a changed condition 
from that which existed over the period covered by the for- 
mer case. In fact on their objection the defendant was 
barred from making a comparison in this respect. They 
failed to go beyond statement that there had been an in- 
crease in business. Their other complaint was the incon- 
venience to shippers. It was not pointed out that the incon- 
venience was greater or of a different character than that 
which was recognized and commented on in our former 
opinion. 

The defendant on its part adduced statistical evidence de- 
tailing the business of the station covering the period from 
the date when discontinuance of agency was authorized and 
covering the period contemplated by the complaint. The 
evidence by comparison with the findings in our former 
opinion (Thomson v. Nebraska State Railway Commission, 
supra) shows some increase but not sufficient to justify a 
departure from the pronouncement of our former opinion 
wherein we held that the requirement that an agent be re- 
tained at Emmet under the facts was unreasonable and ar- 
bitrary, and no other condition has been shown by the rec- 
ord before us which would at this time justify an order re- 
storing an agent at this station. 

The order of the Nebraska state railway commission is 
reversed. ; 

REVERSED. 
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MALCOLM B. WILCOX ET AL., APPELLANTS, V. JOHN HAVE- 
KOST, STATE TREASURER, APPELLEE: NEBRASKA WILD- 
LIFE FEDERATION, INTERVENER, APPELLEE. 

18 N. W. 2d 889 


FILED APRIL 7, 1944. No. 31739. 


1. Pleading. A demurrer to an answer searches the entire record 
and is applicable to the first pleading found to be defective. 

2. Licenses. The Constitution does not specifically forbid the impo- 
sition of a license fee to hunt and fish by the state at large, 
hence the legislature is constitutionally free to provide by what 
authority such licenses shall be imposed and to direct the legal 
use to which the fees shall be appropriated. 


APPEAL from the district court for Lancaster county: 
RALPH P. WILSON, JUDGE. Affirmed. 


Dryden & Jensen and Ralph W. Slocum, for appellants. 


Walter R. Johnson, Attorney General, Edwin Vail and 
C. L. Clark, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is an action in equity originally instituted by Mal- 
colm B. Wileox and Ralph W. Slocum, plaintiffs in their 
own behalf and in behalf of taxpayers of the state of Ne- 
braska, against John Havekost, state treasurer, defendant. 
Since the commencement of the action there have been two 
changes in the office of state treasurer and therefore, by 
substitution of defendants, the action now proceeds against 
Carl G. Swanson, the present state treasurer. 

To the extent necessary to state the case here the plain- 
tiffs filed a petition in the district court for Lancaster coun- 
ty, Nebraska, wherein it was set out that chapter 37 of the 
Compiled Statutes of Nebraska for 1929, as amended by the 
Session Laws of 1935 and 1937, provides for the obtaining 
of permits to hunt and fish in the state and for the exaction 
of fees for such permits which fees are payable to the state 
treasurer. They alleged that at the time of the commence- 
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ment of the action there was an accumulation of fees in the - 
hands of the treasurer of approximately $200,000, which 
sum of money was held by the treasurer as trustee. 

They further allege that section 37-212, Comp. St. 1929, 
as amended by section 1, ch. 82, Laws 1935, which section 
provides for the disposition of the fees, is unconstitutional 
and void for the reason that it makes provision for a dispo- 
sition in violation of section 5, art. VII of the Constitution 
of the state of Nebraska. : 

The section of ‘the statute referred to is the following: 
“The fund derived from the sale of permits as provided in 
this act or from State Park Concessions and permits and 
any unexpended balance now on hand from the sale of hunt- 
ing, trapping and fishing permits and all moneys required 
by this act to be paid into the State Game Fund and all 
moneys from State Park Concessions and permits are here- 
by appropriated to the use of the Game, Forestation and 
Parks Commission and shall be used for the propagation, 
importation, protection, preservation and distribution of 
game and fish and necessary equipment therefor: Provided, 
that up to and including July first 1937 ten per cent of said 
fees received in any one year may be used ‘and expended’ 
for park purposes.” 

Section 5, art. VII of the Constitution is the following: 
“All fines, penalties, and license moneys, arising under the 
general laws of the state, shall belong and be paid over to 
the counties respectively, where the same may be levied or 
imposed, and all fines, penalties and license moneys arising 
under the rules, by-laws, or ordinances of cities, villages, 
towns, precincts, or other municipal subdivisions less than 
a county, shall belong and be paid over to the same respec- 
. tively. All such fines, penalties, and license moneys shall be 
appropriated exclusively to the use and support of the com- 
mon schools in the respective subdivisions where the same 
may accrue.” 

They allege that these fees are license fees within the 
meaning of the constitutional provision quoted and are dis- 
tributable exclusively for the use and support of the com- 


564 NEBRASKA REPORTS [VOL. 144 


Wilcox v. Havekost 


mon schools in the political subdivisions wherein they may 
accrue and may not be used for the purposes enumerated in 
said section 37-212 of the statutes. They contend, and that 
contention is the basis of the action, that the statutory di- 
version of these fees to purposes other than the support of 
the common schools, and particularly the common schools 
in the political subdivisions wherein they may accrue, is un- 
constitutional. 

They pray for an accounting; that the state treasurer be 
required to pay the fees to the clerk of the district court for 
distribution for the support of the common schools; and 
that section 37-212, supra, be declared unconstitutional and 
void. 

To the petition the defendant filed an answer, the allega- 
tions of which, in the light of subsequent proceedings, need 
not be set out here. 

To the answer the plaintiffs interposed a general demur- 
rer. 

It may also be noted that in the case the Nebraska Wild- 
life Federation, with leave of court, filed a petition in inter- 
vention to which plaintiffs’ general demurrer was also di- 
rected but in the view we take of the case, discussion of this 
petition is not required. 

The court, under the rule that a demurrer to an answer 
searches the entire record and is applicable to the first 
pleading found to be defective, found that the petition failed 
to state a cause of action, overruled the demurrer to the an- 
swer, in effect sustained it as to the petition and dismissed 
the action. See Hower v. Aulitman, 27 Neb. 251, 42 N. W. 
1039; Oakley v. Valley County, 40 Neb. 900, 59 N. W. 368; 
City of Hastings v. Foxworthy, 45 Neb. 676, 63 N. W. 955; 
Hawthorne v. State, 45 Neb. 871, 64 N. W. 359; State v. . 
Stuht, 52 Neb. 209, 71 N. W. 941; State v. Moores, 52 Neb. 
770, 73 N. W. 299; Bank of Miller v. Moore, 81 Neb. 566, 
116 N. W. 167. 

The question of whether or not hunting and fishing li- 
cense fees, under a substantially similar statute, were dis- 
tributable to school districts of the political subdivisions of - 
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the state where collected has been previously construed by 
this court. The statute construed was the following: “All 
moneys derived from licenses and permits issued pursuant 
to this chapter shall by the state treasurer be paid over for 
the use of the school fund of the state.” Rev. St. 1913, sec. 
2702. 

In interpretation and construction of the statute the 
court in State ex rel. Stevens v. Nickerson, 97 Neb. 837, 151 
N. W. 981, said: 

“Tt is argued that the money derived from the sale of 
hunting licenses is license money arising under the general 
laws of the state, and that such money cannot constitution- 
ally go anywhere except into the treasury of some county; 
that Furnas county has a better claim to the money than 
any other county. This would be so if the license was levied 
or imposed in Furnas county. The act providing for the is- 
suance of such licenses distinctly says that the license shall 
be issued by the state game and fish commissioner. It is 
imposed by the state without reference to any county, and 
for the benefit of all the schools of the state. To sustain ap- 
pellant’s contention would require us to declare the provi- 
sions of the act relating to game and fish unconstitution- 
al. * Ke % 

“The constitution does not specifically forbid the imposi- 
tion of a license by the state at large. The legislature was 
constitutionally free to provide by what authority the li- 
censes in question should be imposed upon those desiring to 
hunt and fish. The constitutional provision applies only to 
license money imposed by a county or some minor munici- 
pal corporation, and when a county imposes a license by 
virtue of a general law authorizing it so to do, such license 
money belongs to the county school fund. It does not for- 
bid the state itself to impose licenses and direct how such 
money shall be used for. the benefit of the schools. The 
legislature can exercise such general powers as are not for- 
bidden by the constitution. * * * It is apparent that the 
legislature meant to confer authority upon the state treas- 
urer to collect the license moneys in question. The game 
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and fish commissioner and the various county clerks are 
agents of the state, and there is no conflict between the pro- 
visions of the act and those of the state constitution. The 
intent of the legislature does not seem obscure.” 

In School District of Omaha v. Gass, 181 Neb. 312, 267 
N. W. 528, which is an action under the declaratory judg- 
ment law to determine the allocation of license fees collect- 
ed under the liquor laws, the same principles are announced. 

If these precedents contain sound statements of principle 
and of law, and we are convinced that they do, then it must 
follow that plaintiffs’ theory that these fees belong to the 
subordinate political subdivisions of the state is without 
merit and their petition in that respect does not state a 
cause of action. 

It will be noted that in both of the cases cited the statutes 
under consideration provided that the fees should go to the 
state schoo] fund. The litigation was to determine whether 
or not the Constitution inhibited such allocation and in con- 
sequence of such inhibition required that they be distrib- 
uted to the subdivisions of the state. Here the statute pro- 
vides that the fees shall be used for purposes having no re- 
lation to schools. 

We call attention to this but fail to find in it any material 
significance. Any restriction upon or inhibition against the 
legislative right to designate the purpose for which the fees 
may be used must be found in the Constitution, and we find 
no such restriction or inhibition. Attention is directed 
again to the quotation from State ex rel. Stevens v. Nicker- 
son, supra, and particularly to the following: “The consti- 
tutional provision applies only to license money imposed by 
a county or some minor municipal! corporation, * * * .” And 
the following: “The legislature can exercise such general 
powers as are not forbidden by the constitution.” 

It must follow that since the legislature is not forbidden 
by the Constitution to provide for the imposition of fees by 
the state itself upon persons seeking to hunt and fish and 
since there is no requirement that such fees, if imposed, 
shall go to the state school fund or to the school funds of the 
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minor divisions of the state, that it is within the legislative 
power to appropriate such fees to some legal purpose other 
than maintenance of schools. 

It is not contended by appellants that the purposes to 
which these fees have been appropriated by the legislature 
are illegal. In fact the effect of the argument is to say that 
the purposes are legal since it is insisted that funds for the 
purposes contemplated by the act should be supplied from 
general taxation rather than by appropriation of fees col- 
lected under the act. 

We conclude therefore that the petition failed to state a 
cause of action and that the judgment of the district court 
should be and is affirmed. 

AFFIRMED. 


JOSEPH M. SEDLAK, APPELLEE, V. FERDINAND DUDA, 
APPELLANT, 
13 N. W. 2d 892 


Finep APRIL 7, 1944. No. 31704. 


1. Motions. A motion may properly be overruled which cannot be 
allowed in substantially the same terms as requested. 

2. Pleading. All facts which taken together are necessary to fix 
the responsibility for the injury complained of constitute . but 
one cause of action although the prayer of the petition is for 
more than one kind of relief. 

3. Mortgages. Where a foreclosure sale under a mortgage to the 
mortgagee, directly or indirectly,.is voidable, the owner of the 
equity of redemption is not foreclosed and may maintain an ac- 
tion to redeem; and where the mortgagee goes into possession, he 
may require an accounting. 

Where an action is brought in equity to redeem, the of- 

fer in the petition to pay the amount due to the mortgagee is 

sufficient to support the action without a previous actual tender 

of the amount due. . 

The right to redeem and the right to foreclose are re- 

ciprocal, and an action may be brought at any time before the 

statutory bar of ten years is complete. 

The right to redeem is a favorite of equity, and will 

not be, allowed to be taken away, except upon a strict compliance 
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with the steps necessary to divest it, and by due process of law. 

7. Estoppel. A party may not properly base a claim of estoppel in 
his favor on his own wrongful act or dereliction of duty, or 
fraud committed or participated in by him, or on acts or omis- 
sions induced by his own conduct, concealment, or representa- 
tions. 

8. Attorney and Client. A litigant in a suit in equity will not be 
permitted to secure the fruits of a decree in his favor, obtained 
for him by an attorney whom he knows also represents his ad- 
versary in the subject matter before the court, without in good 
faith making full disclosure of all the facts to such adversary. 

9. Mortgages. For the purpose of redemption a purchaser in good 
faith at the judicial sale, believing he has a good title, will be 
entitled to credit for improvements made upon the property; but 
one who buys with notice of the facts is not a purchaser in good 
faith within the meaning of the rule, and is not entitled to such 
credit. 


10. Where a sale to the holder of the mortgage is voidable, 
he is accountable for rents and profits, together with interest 
thereon at the contract rate. And, where possession is not only 
wrongfully taken by the mortgagee but is accompanied by force 
and fraud, the mortgagee, on a suit to redeem, cannot be charged 
with less than the whole rental value during his possession. 

11. . Interest, however, should not be charged upon rents 
and profits from the end of the year when they accrued, but 
rents and profits, less taxes paid, without interest on such taxes, 
should be first applied at the end of each year to extinguish the 
interest upon the principal for that year, and if a balance of 
rents and profits remains thereafter it should be applied pro 
tanto to payment of the principal of the mortgage until extin- 
guished, after which rents and profits, less taxes paid, shall 
draw interest from the end of each year at the statutory rate 
until date of judgment. 


APPEAL from the district court for Cass county: WILMER 


W. WILSON, JUDGE. Affirmed in part and reversed in part, 
with directions. 


A. L. Tidd, for appellant. 
Frank L. Frost and Frederick L. Wolff, contra. 
Guy C. Chambers, amicus curiz. 
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CHAPPELL, J. 

Plaintiff filed this suit in equity to redeem from a mort- 
gage foreclosure decree alleged to be void because the de- 
cree was rendered on defendant’s cross-petition filed more 
than four months after answer day, without any issue of 
process or appearance of plaintiff, and the attorneys who 
took the decree for defendant against plaintiff and his wife, 
without their knowledge or consent, were admittedly their 
own attorneys, first employed by them to defend and pro- 
tect their interests in the cause. Many pleadings were filed 
by defendant attacking plaintiff’s petitions until the cause 


was finally at issue on plaintiff’s third amended petition, de- . - 


fendant’s answer, and plaintiff’s reply. After hearing upon 
the merits the trial court at the March, 1943, term entered 
a decree finding and adjudging generally for plaintiff, ex- 
cept as to certain disputed items of accounting. Motions 
for new trial were filed by both parties, and thereafter the 
court on its own motion, during the same term, set aside its 
former decree and entered another more favorable to de- 
fendant. Motions for new trial were again filed and upon 
the overruling thereof defendant appealed and plaintiff 
cross-appealed to this court. Except as hereinafter modi- 
fied in conformity with plaintiff's cross-appeal, we affirm 
the judgment of the trial court. 

Defendant’s chief contentions here are that the trial court 
erred in the following particulars: 1. Overruling para- 
graphs 1 and 2 of a motion filed by defendant December 19, 
1942; 2. Permitting plaintiff to redeem without pleading 
and proving tender before suit; 3. Holding that the action 
was not barred by the statute of limitations; 4. Refusing to 
find that plaintiff was estopped to deny validity of the de- 
cree or to redeem; 5. Permitting plaintiff to recover rents 
and profits; 6. Awarding plaintiff the sum of $50 as costs 
and expenses for a handwriting expert necessary to prove 
the genuineness of certain documents, as provided by sec- 
tion 20-1266, Comp. St. 1929; and 7. In entering its last de- 
cree as the sequel of an alleged nunc pro tunc order. 

By cross-appeal plaintiff contends that the trial court 
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erred: 1. In crediting defendant with improvements includ- 
ing costs of the original foreclosure action; 2. Refusing to 
charge defendant with interest on rents and profits; and 3. 
Refusing to credit plaintiff with certain payments of prin- 
cipal and interest. 

The evidence and circumstances appearing in this record 
amply support the allegations of plaintiff’s petition, which 
are in substance: That plaintiff is a man of limited educa- 
tion, unable to read English, and with no knowledge of law. 
That defendant Duda is his brother-in-law, and Dwyer & 
Dwyer were plaintiff’s lawyers, upon whom he placed spe- 
cial reliance as to their superior knowledge, integrity, and 
duty to defend and protect him. That at all times since 
1915 plaintiff and his wife were the owners of a valuable 
home in Plattsmouth, Nebraska, which since April 28, 1936, 
defendant has held in trust for plaintiff subject only to re- 
imbursement to defendant of the balance unpaid upon a sec- 
ond mortgage for $812.50 at 5 per cent executed by plaintiff 
and wife on May 15, 1923, to secure a loan made by defend- 
ant. That plaintiff paid defendant on the principal thereof 
$50 on July 11, 1929, and $500 on May 12, 1930, which to- 
gether with other admitted payments of principal and in- 
terest left a balance of $225.50 remaining unpaid on April 
10, 1923, with interest at 5 per cent from that date, no part 
of which was due or delinquent until after April 10, 1934. 
That in 1920 plaintiff and wife executed a first mortgage on 
their home to the Plattsmouth Loan & Building Association, 
hereinafter called the Association, and .on December 24, 
1932, applied to it for an additional loan sufficient to pay 
defendant in full, which was granted upon condition that 
defendant release his second mortgage. That defendant 
was requested to execute such a release, whereupon he con- 
sulted Dwyer & Dwyer, plaintiff’s attorneys, who requested 
plaintiff to come to their office where the attorneys, in de- 
fendant’s presence, informed and instructed plaintiff that 
he should make no further payments to the association be- 
cause he had already overpaid them, which they would 
prove by requiring the Association to bring their books into 
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court. That plaintiff complied with his attorneys’ instruc- 
tions, whereupon the Association filed foreclosure proceed- 
ings making plaintiff and wife and Duda et al. defendants. 
‘That upon receiving summons therein plaintiff immediately 
returned to his attorneys’ offices where, in defendant’s pres- 
ence, the attorneys, with full knowledge that plaintiff’s and 
his wife’s interests were adverse to defendant, represented 
and promised that they would represent and defend both 
plaintiff and defendant Duda in the foreclosure suit, and 
protect and preserve the rights and interests of plaintiff 
and his wife in their home. Plaintiff alleges, however, that 
at all times theretofore and thereafter defendant and the at- 
torneys, without plaintiff’s knowledge or consent and with- 
out making full disclosure of facts to him, acted in concert 
and conspired together to wrongfully deprive plaintiff and 
his wife of their home for the benefit of defendant. That in 
pursuance thereof they first filed a general denial for plain- 
tiff, his wife, and Duda, which was verified by defendant 
Duda. That lJater they filed an amended answer for plain- 
tiff and wife denying generally the allegations of the Asso- 
ciation’s petition, alleging payment of the first mortgage in 
full, and praying that plaintiff Association’s petition be de- 
nied. That more than four months after answer day, with- 
out any process ever issued and served on plaintiff and wife, 
who never made any appearance or had any knowledge 
thereof, the attorneys filed an answer and cross-petition for 
defendant Duda denying generally the allegations of the 
Association’s petition, and alleging adversely to plaintiff 
and wife that there was then due and owing to defendant 
Duda on his second mortgage the sum of $812.50 with in- 
terest at 5 per cent from April 10, 1933, and praying fore- 
closure thereof, with notice and knowledge that such allega- 
tions were false. That the attorneys, who promised to rep- 
resent and protect plaintiff and wife, did not file any answer 
for them to defendant’s cross-petition, and, acting in con- 
cert with defendant, wrongfully deprived them of an oppor- 
tunity to be heard or defend themselves against the cross- 
petition. That during the trial of this foreclosure action 
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the attorneys amended plaintiff’s and wife’s answer to the 
Association’s petition and defendant’s answer and cross- 
petition by interlineation, alleging the first mortgage to be 
void because acknowledged by a stockholder of the Associa- 
tion; and also in like manner they amended the prayer of 
defendant’s cross-petition to ask that the Association’s 
mortgage be adjudged void, be canceled of record, and title 
quieted against it; whereupon the Association asked to dis- 
miss its foreclosure suit without prejudice, which was re- 
fused by the trial court. That defendant Duda and his at- 
torneys then caused an absolutely void decree to be entered 
by the trial court on January 6,. 1934, without plaintiff’s 
knowledge or understanding, finding that Duda had a first 
lien on the property of plaintiff and wife for the sum of 
$845, and that such property should be sold as upon execu- 
tion. That upon appeal to the supreme court by the Asso- 
ciation (Plattsmouth Loan & Bldg. Assn. v. Sedlak, 128 
Neb. 509, 259 N. W. 367), the trial court was reversed in its 
refusal to permit the Association to dismiss without prej- 
udice, and on April 24, 1935, the trial court re-entered a 
void judgment on the mandate in favor of defendant Duda 
on his cross-petition. That thereafter defendant and the 
attorneys wrongfully and unlawfully sold the property of 
plaintiff and wife as on execution, whereat defendant Duda 
purchased the same for the bid of the judgment, later ob- 
tained confirmation of sale, on April 28, 1936, received a 
sheriff’s deed therefor, and on May 12, 1936, wrongfully and 
unlawfully ousted plaintiff and wife from possession of 
their home. That since May 12, 1936, defendant Duda has 
wrongfully received and appropriated the rents and profits 
therefrom, the exact amount of which is unknown to plain- 
tiff. That since that time defendant has denied that plain- 
tiff has any right, title or interest in the property, has re- 
fused to negotiate with plaintiff or account for rents and 
profits, and has denied and prevented plaintiff's right of re- 
demption. That plaintiff is ready, willing and able to pay, 
and offers to bring into court and pay any amount remain- 
ing due on defendant’s second mortgage upon an account- 
ing by the court. 
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Plaintiff alleges further that pursuant to, and as a part 
of, the conspiracy defendant, by his attorneys, but allegedly 
as attorneys for plaintiff, and without disclosing the facts 
to him, filed a separate action on April 27, 1935, after judg- 
ment on the mandate from this court, to quiet title to the 
premises in plaintiff and wife and declare the Association’s 
mortgage void for want of lawful acknowledgment. That 
on April 1, 1938, almost two years after defendant had re- 
ceived a sheriff’s deed and possession of the property, a de- 
cree was wrongfully obtained by defendant and the attor- 
neys in the above action declaring the Association’s mort- 
gage void, canceling the same of record, and entering a per- 
sonal judgment against plaintiff and wife for $1,680.28, all 
without notice to or knowledge of plaintiff until April 20, 
1941. That as the result of such alleged conspiracy and 
wrongful conduct defendant has obtained plaintiff’s valu- 
able home for $225.50 and plaintiff has been left with a 
$1,680.28 judgment against him. 

Plaintiff’s second and third alleged causes of action by 
reference incorporated severally all the allegations of the 
first cause of action, amplified by alleged promises and rep- 
resentations by defendant and his attorneys that the de- 
fendant did not want the property, and that they would 
represent and protect plaintiff and deed the property back 
to him upon payment of the balance of the second mortgage, 
having at all times, however, the secret intention of never 
keeping the promises. Plaintiff prays for an accounting, 
the right to redeem, cancellation of the sheriff’s deed, re- 
turn of possession of the property to him, or in the alterna- 
tive judgment for damages, and for such other and further 
relief as may be just and equitable. 

Defendant’s first contention that the trial court erred in 
overruling a part of his motion is without merit. 1t has 
long been the rule in this state that, “ ‘A motion may proper- 
ly be overruled which cannot be allowed in substantially the 
same terms as requested.’” Wiedeman v. Estate of Peter- 
son, 129 Neb. 74, 261 N. W. 150. The first paragraph of de- 
fendant’s motion is that plaintiff be required to separately 


574 NEBRASKA REPORTS [VOL. 144 
Sedlak v. Duda 


state and number his causes of action praying for damages 
and redemption; and the second paragraph moves to elimi- 
nate from plaintiff’s second cause of action all reference to 
the allegations contained in the first cause of action and to 
separately state and number his causes of action for cancel- 
lation of the sheriff’s deed and redemption. It is elemen- 
tary that equity having once obtained jurisdiction of a con- 
troversy for any purpose will retain it for all purposes, and 
render such decree as will protect the rights of the parties 
before it and do complete justice between them. While 
plaintiff’s petition already contains three alleged causes of 
action as required by orders of the trial court, the appli- 
cable rule is that all facts which taken together are neces- 
sary to fix the responsibility for the injury complained of 
constitute but one cause of action although the prayer of 
the petition is for more than one kind of relief. See Bailey 
v. Chilton, 106 Neb. 795, 184 N. W. 9389. A party has a 
right to plead his entire cause of action and when it con- 
sists of a series of acts and conduct which all taken together 
constitute one transaction, a portion of the same cannot be 
stricken out or eliminated by the court against objection. 

Under our Code system, although proper and learned so 
to do, it is not necessary to state a cause of action in any 
particular form. The facts are to be stated in ordinary con- 
cise language without repetition, but all that the law re- 
quires is that there shall be a cause of action. A party has 
a right to plead the whole transaction by which he claims 
he was defrauded and the trial court has no right to strike 
out a part of his cause of action. See Hovland v. Burrows, 
38 Neb. 119, 56 N. W. 800; In re Estate of Wise, ante, p. 273, 
13 N. W. 2d 146. 

In connection with defendant’s second contention, we de- 
cide that plaintiff’s petition stated a cause of action, and it 
was not necessary for plaintiff to plead and prove tender 
before suit. ‘The right of redemption after a sale on fore- 
closure as accorded by the statute in some states is distinct 
from the equity of redemption before the foreclosure sale. 
The former commences only when the latter ends. A valid 
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foreclosure destroys the latter and creates the former. One 
rests on the principles of equity, the other on the terms of 
the statute.” 3 Wiltsie, Mortgage Foreclosure (5th ed.) 
1660, sec. 1060. See, also, p. 1672, sec. 1070. “Where a 
person entitled to redeem under the statute is prevented 
from redeeming within the statutory period by the fraud- 
ulent representations or conduct of a person interested, a 
eourt of equity has power to set aside the deed upon the sale 
and to permit redemption after the expiration of the statu- 
tory period.” 3 Wiltsie, Mortgage Foreclosure (5th ed.) 
1822, sec. 1210. And, ‘“‘Where a foreclosure sale under a 
mortgage * * * to the mortgagee * * * , directly or indirect- 
ly, is voidable, the owner of the equity of redemption is not 
foreclosed and may maintain an action to redeem; and 
where the mortgagee * * * goes into possession, he may re- 
quire an accounting.” 3 Wiltsie, Mortgage Foreclosure 
(5th ed.) 1697, sec. 1099. 

Bearing these rules in mind, we find the law relating to 
tender in cases like the one at bar to be, that, “Where an ac- 
tion is brought in equity to redeem, the offer in the com- 
plaint (petition) to pay the amount found due to the cred- 
itor (mortgagee) is sufficient to support the action without 
a previous actual tender of the amount due.” 3 Wiltsie, 
Mortgage Foreclosure (5th ed.) 1832, sec. 1215. And, 
“Where the person from whom redemption is sought has 
been in possession of the land and an accounting is neces- 
sary by virtue of his receipt of rents and profits, a tender by 
the plaintiff before bringing the action to redeem is unnec- . 
essary.” 3 Wiltsie, Mortgage Foreclosure (5th ed.) 1834, 
sec. 1216. See, also, 2 Jones, Mortgages (8th ed.) 887, sec. 
1400; 42 C. J. 404; Clark v. Hannafeldt, 79 Neb. 566, 113 N. 
W. 135. 

The trial court did not err in holding that the plaintiff’s 
cause of action was not barred by the statute of limitations. 
In Dorsey v. Conrad, 49 Neb. 448, 68 N. W. 645, directly in 
point here, this court said: “An action by an owner of the 
fee to redeem his land from a mortgage thereof which has 
been foreclosed, and to which foreclosure proceeding he was 
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not a party, or, if a party, not served with process, may be 
brought at any time within ten years after his cause of ac- 
tion accrued.” It was also held in Morrow v. Jones, 41 Neb. 
867, 60 N. W. 369: “The right to redeem and the right to 
foreclose are reciprocal, and an action to redeem may be 
brought at any time before the statutory bar of ten years is 
‘ complete.” See, also, Dickson v. Stewart, 71 Neb. 424, 98 
N. W. 1085; Clark v. Hannafeldt, supra. 

In conformity with the rule that, “An estoppel will not 
be predicated on a portion of the record and of the facts, 
but on the whole thereof” (31 C. J. S. 198, sec. 5), and 
bearing in mind that, “The right to redeem is a favorite of 
equity, and will not be allowed to be taken away, except up- 
on a strict compliance with the steps necessary to divest it, 
and by due process of law’ (3 Wiltsie, Mortgage Foreclos- 
ure (5th ed.) 1673, sec. 1071), we have searched the whole 
record and thus given consideration to defendant’s conten- 
tions that plaintiff is estopped to deny the validity of the 
decree of foreclosure and to redeem. There are cases where 
persons seeking to redeem have been estopped by their own 
acts and conduct from exercising the right as against per- 
sons in good faith entitled to rely thereon, but these author- 
ities have no similarity or application to the case at bar. 

In Rea v. Pierson, 114 Neb. 173, 206 N. W. 760, this court 
gave approval to the language in 21 C. J. 1207, sec. 208, to 
wit: “In order to create an estoppel by the acceptance of 
benefits, it is essential that the party against whom the es- 
toppel is claimed should have acted with knowledge of his 
rights; also that the party claiming the estoppel was with- 
out knowledge or means of knowledge of the facts on which 
he bases his claim of estoppel, that he was influenced by 
and relied on the conduct of the person sought to be es- 
topped, and that he changed his position in reliance there- 
on to his injury.’ (Italics supplied.) 

The purpose of estoppel is to prevent inconsistency and 
fraud resulting in injustice. See 31 C. J. 8. 192, sec. 1. 

“A party may not properly base a claim of estoppel in his 
favor on his own wrongful act or dereliction of duty, on 
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fraud committed or participated in by him, or on acts or 
omissions induced by his own conduct, concealment, or rep- 
resentations. 

“The doctrine of estoppel is for the protection of innocent 
persons, and only the innocent may invoke it.” 31. J.8. 
281, sec. 75. This court has held that a void judgment is a 
mere nullity which neither affects, impairs, or creates 
rights, and that as to the person against whom it professes 
to be rendered it binds him in no degree whatever. It has 
no effect as a lien upon his property and it does not raise an 
estoppel against him. See Minnesota Thresher Mfg. Co. v. 
L’ Heureux, 82 Neb. 692, 118 N. W. 565. 

There is another more important reason, however, which 
bars the defendant from claiming the benefit of estoppel 
and retaining the benefits of the foreclosure litigation. The 
record discloses that the attorneys representing defendant 
had been plaintiff’s attorneys in small matters for many 
years, and it is admitted that they were employed as attor- 
neys to represent plaintiff and his wife in the particular lit- 
igation before the defendant employed them. The interests 
of plaintiff and defendant were unquestionably adverse, 
which makes applicable the rule announced by this court in 
Zimmer v. Gudmundsen, 142 Neb. 260, 5 N. W. 2d 707: 
“ “An attorney owes to his client an undivided allegiance, 
and after he has been retained by, and received the con- 
fidence of, a client, he cannot, without the free and intelli- 
gent consent of his client, given after full knowledge of all 
the facts and circumstances, act both for his client and for 
one whose interest is adverse to or conflicting with that of 
his client in the same general matter, however slight such 
adverse interest may be; nor is it materia] that the inten- 
tion and motive of the attorney may have been honest.’ 5 
Am. Jur. 296, sec. 64.’ And, these rules are of utmost im- 
portance not only to lawyers but to litigants, since we here 
reaffirm that a litigant in a suit in equity will not be permit- 
ted to secure the fruits of a decree in his favor, obtained for 
him by an attorney whom he knows also represents his ad- 
versary in the subject matter before the court, without in 


578 NEBRASKA REPORTS [VOL. 144 
Sedlak v. Duda 


good faith making full disclosure of all the facts to such ad- 
versary. See Baker v. Farnsworth, 117 Neb. 504, 221 N. 
W. 17. 

We turn now to the question of rents and profits, and 
hold that plaintiff was rightfully entitled to recover them. 
The general rule is that, “Where a sale to the holder of the 
mortgage is voidable, he is accountable for rents and prof- 
its. And where possession is not only wrongfully taken by 
the mortgagee, but accompanied by force and fraud, the 
mortgagee, on a suit to redeem, cannot be charged with less 
than the whole rental value during his possession.” 3 Wilt- 
sie, Mortgage Foreclosure (5th ed.) 1860, sec. 1237. The 
trial court allowed $18 a month from May 12, 1936, to May 
12, 1939, and $25 a month thereafter until the date of the 
decree as renta] value, which we will not disturb here, and 
which we find and decide is a proper rental value until the 
date of judgment on the mandate herein. Further, we sus- 
tain plaintiff’s second contention in the cross-appeal, since 
interest on rents and profits is properly allowable at the 
contract rate. See Walter v. Calhoun, 88 Kan. 801, 129 
Pac. 1176. The rule is, however, that interest should not be 
charged upon rents and profits from the end of the year 
when they accrued, but rents and profits, less taxes paid, 
without interest on such taxes, should be first applied at the 
end of each year to extinguish the interest upon the princi- 
pal for that year (beginning May 12, 1937), and if a bal- 
ance of rents and profits remains thereafter it should be ap- 
plied pro tanto to payment of the principal of the mortgage 
until extinguished, after which rents and profits, less taxes 
paid, shall draw interest from the end of each year at the 
statutory rate, until date of judgment on the mandate; and 
in this accounting the trial court shall not permit any inter- 
est to be charged upon interest. See 3 Wiltsie, Mortgage 
Foreclosure (5th ed.) 1863, sec. 1288; Kinkead v. Peet, 153 
Ta. 199, 182 N. W. 1095; Dickson v. Stewart, supra. 

For clarity in connection with the accounting, we here 
discuss and sustain plaintiff’s first contention on the cross- 
appeal. It was error to permit defendant to recover any 
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costs expended by him in the original foreclosure suit. See 
3 Wiltsie, Mortgage Foreclosure (5th ed.) 1875, sec. 1243; 
2 Jones, Mortgages (8th ed.) 867, sec. 1388; Jones v. Dutch, 
3 Neb. (Unof.) 678, 92 N. W. 735. The trial court also 
erred in permitting defendant to recover for improvements, 
the rule being, as stated in Cram v. Cotrel, 48 Neb. 646, 67 
N. W. 452, “For the purpose of redemption a purchaser in 
good faith at the judicial sale, believing he has a good title, 
will be entitled to credit for improvements made upon the 
property ; but one who buys with notice of the facts is not a 
purchaser in good faith within the meaning of the rule, and 
is not entitled to such credit” which distinguishes Higgin- 
bottom v. Benson, 24 Neb. 461, 39 N. W. 418, relied upon 
by defendant herein. See, also, Jones v. Dutch, supra; 3 
Wiltsie, Mortgage Foreclosure (5th ed.) 1854, sec. 1234. 
Defendant’s contention that the trial court erred in tax- 
ing $50 costs against him as expenses for plaintiff’s hand- 
writing expert, as provided by section 20-1266, Comp. St. 
1929, cannot be sustained. The amount of the expense is 
not in dispute. The record discloses that plaintiff made re- 
quest in writing for admission of the genuineness of two re-: 
ceipts given by defendant to plaintiff for payments made 
upon the principal of defendant’s second mortgage. The 
written request was served upon the attorney for defendant 
herein and upon Dwyer & Dwyer, his former attorneys, on 
September 9, 1942, after this action was commenced and 
more than two weeks after defendant and his counsel] had 
obtained photostatic copies thereof. No admission of their 
genuineness was made by any of them in writing within 
four days or at any other time. At the time the expert was 
sworn as a witness counsel for defendant admitted the gen- 
uineness of defendant’s signatures upon both the documents 
but refused to admit the matter appearing above the signa- 
tures. We find no good reason for the refusal to admit 
their genuineness as required by the statute. From the 
evidence and circumstances appearing in the record this 
court has no doubt of their genuineness, and affirmatively 
‘finds and decides that the payments of $50 on July 11, 1929, 
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and $500 on May 12, 1930, were made by plaintiff to de- 
fendant upon’ the principal as recited therein, which to- 
gether with other admitted payments made by plaintiff left 
only a balance of $225.50 unpaid upon the second mortgage 
on April 10, 1933, which bears interest at 5 per cent from 
that date. 

With reference to defendant’s last contention, we find 
that the trial court had inherent jurisdiction and authority 
derived from the common law, and independent of statute, 
upon its own motion or otherwise, to vacate its first decree 
and render another at the same term. In Lyman v. Dunn, 
125 Neb. 770, 252 N. W. 197, this court said: “In civil cases, 
a court of general jurisdiction has inherent power to vacate 
or modify its own judgments at any time during the term 
at which they are rendered.” See, also, Bradley v. Slater, 
58 Neb. 554, 78 N. W. 1069; Hager v. Blake, 1 Neb. (Unof.) 
. 852, 96 N. W. 74; 34 C. J. 207. The fact that the trial court 
used the misnomer “nunc pro tunc” in its order setting 
aside the first decree is entirely immaterial since the latter 
decree was entered at the same term and not for the pur- 
pose of extending the time for appeal but only in a sincere 
effort to enter a proper decree, which was more favorable 
to defendant than the first, and could not have been prej- 
udicial to him in any manner. 

We have heretofore affirmatively disposed of plaintiff's 
contentions on the cross-appeal, and we will not discuss 
them further. 

The judgment of the trial court is affirmed in part, and in 
part reversed, and the cause remanded with directions to 
enter a judgment for plaintiff in conformity with this opin- 
ion, without adducing any further evidence except to deter- 
mine the amount of taxes, if any, paid by defendant upon 
the property involved since the date of the trial court’s de- 
cree. 

AFFIRMED IN PART AND REVERSED IN PART; 
WITH DIRECTIONS. 
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JOHN STASKIEWICZ, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
14 N. W. 2d 184 


Finep APRIL 11, 1944. No. 31733. 


1. Contempt. The strict rules which govern criminal prosecutions 
apply to criminal contempts and the guilt of the accused must 
be established by evidence beyond a reasonable doubt. 


2. A contempt proceeding to preserve the power and vin- 
dicate the dignity of the court and to punish for disobedience of 
its orders is a criminal contempt. 

3. Ordinarily an act may be punished as a criminal con- 


tempt, although it is also a criminal offense under the laws of 
the state. 

4, Appeal and Error. Prejudicial error must affirmatively appear 
in the record to afford a basis for a reversal. The presumption 
is that the proceedings had were regular and correct. 

5. Contempt. Evidence examined and held sufficient to sustain a 
conviction for criminal contempt. 


ERROR to the district court for Douglas county: JOHN A. 
RINE, JUDGE. Affirmed. 


Frank L. Burbridge and William M. Giller, for plaintiff 
in error. ; 


Kelso Morgan, Philip R. Kneifi and C. E. Walsh, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ. 


CARTER, J. 

Defendant was proceeded against for a constructive crim- 
inal contempt. The trial court found the defendant guilty 
and sentenced him to 60 days in jail and to pay a fine of 
$100 and costs. The defendant prosecutes error. 

On November 4, 1939, the district court for Douglas coun- 
ty enjoined this defendant and others, their agents, repre- 
sentatives, lessees, employees or any one acting for, through, 
by or under said defendants, from keeping or selling intox- 
icating liquor or from maintaining a place where persons 
are permitted to resort for the purpose of drinking intox- 
icating liquor and beer, on the premises described in the in- 
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junctive order. The present case arose as a result of al- 
leged violations of the injunctive order on May 23, 1943. 

The record shows that five inspectors of the liquor con- 
trol commission entered the building on the premises de- 
scribed in the injunctive order and made purchases of cer- 
tain intoxicating drinks described as “spiked cokes.” The 
defendant was present and mixed, sold and accepted pay- 
ment for these drinks. On subsequent occasions the in- 
spectors made purchases of similar intoxicating drinks 
from the defendant. Another witness, a deputy state sher- 
iff, searched the place on June 12, 1943, and found more 
than four quarts of whisky. The record further shows that 
defendant pleaded guilty on June 29, 1943, to selling intox- 
icating liquor on June 6, 1948, on the premises described in 
the injunctive order. The record also shows that defendant 
wag convicted of criminal contempt on December 27, 1941, 
for violating the same injunctive order. While it is true 
that defendant denies making the sales and of maintaining 
the premises in a manner enjoined by the injunctive order, 
the evidence is ample to sustain the guilt of the defendant 
beyond a reasonable doubt. The contention of defendant 
that he did not own the premises is not important. The rec- 
ord does show that the property belonged to his deceased 
wife and that he and his children are now the owners. His 
acts of which the state complains are no less contemptuous 
under the terms of the injunction, even if he does not have a 
fee simple title to the whole of it. The defendant commit- 
ted acts which the injunction specifically prohibited him 
from doing on the premises. This is the essence of the 
charge. 

A prosecution for criminal contempt is sui generis, being 
neither a civil action nor a criminal proceeding, although it 
is in the nature of a criminal action. The strict rules which 
govern criminal prosecutions apply and the guilt of the ac- 
cused must be shown by evidence beyond a reasonable 
doubt. Butterfield v. State, ante, p. 388, 13 N. W. 2d 572. 

That the present proceeding is a criminal contempt can- 
not be questioned. This court has held that a contempt pro- 
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ceeding to preserve the power and vindicate the dignity of 
the court and to punish for disobedience of its orders is a 
criminal contempt. It is distinguished from a civil con- 
tempt in that the latter is generally instituted to preserve 
and enforce the rights of private parties to the suit and to 
compel obedience to orders and decrees made to enforce 
such rights, or to administer the remedies to which the 
court has decreed the parties entitled. Maryott v. State, 
124 Neb. 274, 246 N. W. 3438. The present proceeding was 
clearly one to preserve the power and vindicate the dignity 
of the court and is therefore a criminal contempt. 

Defendant urges that the court erred in imposing a sen- 
tence upon the defendant for the reason that the acts 
charged constituted a criminal offense and that the punish- 
ment was for the criminal courts only. This court disposed 
of this contention in Kopp v. State, 124 Neb. 363, 246 N. W. 
718, wherein it was decided that a court has power to pun- 
ish an act which is a contempt, notwithstanding such act 
may likewise be punished under the criminal laws of the 
state. See, also, Zimmerman v. State, 46 Neb. 18, 64 N. W. 
375. 

Defendant contends that the trial court erred in overrul- 
ing his demurrer to the information. The record does not 
disclose that a demurrer was filed or any ruling made by 
the court on ademurrer. There is nothing before the court 
on this point to be considered. Defendant also argues that 
it is not shown that the acts charged were willful. We 
think the very nature of the acts charged, together with the 
evidence establishing their truth, clearly shows that they 
were willful and contemptuous. 

Defendant contends that the trial court was not author- 
ized to inflict punishment by imprisonment for the reason 
that the record does not disclose whether the proceedings 
were conducted in term time or in vacation and cites Back 
v. State, 75 Neb. 603, 106 N. W. 787. We have many times: 
said that prejudicial error must appear from the record to 
entitle the party alleging it to a reversal. The presumption 
is that the proceedings were in all respects regular and un- 
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less reversible error affirmatively appears from the record, 
no valid objection can be made thereto. 

We conclude that the errors assigned are without merit 
and that the judgment of the trial court must be affirmed. 


AFFIRMED. 


PLATTE VALLEY PUBLIC POWER AND IRRIGATION DISTRICT, 
APPELLANT, V. COUNTY OF LINCOLN ET AL., APPELLEES. 


14 N. W. 2d 202 
FiLeD APRIL 11, 1944. No. 31554. 


Constitutional Law. The words and terms of a constitutional 
provision are to be interpreted and understood in their most 
natural and obvious meaning, unless the subject indicates or the 
text suggests that they have been used in a technical sense, and 
while the Constitution, as amended, must be construed as a 
whole, still where the words employed in a constitutional provi- 
sion are plain, direct, and unambiguous, no interpretation is nec- 
essary to ascertain their meaning, for courts may not supply 
what they deem unwise omissions, or add words which substan- 
tially add to or take from the Constitution as framed. 

Taxation. Under section 2, art. VIII of the Constitution, as 
amended in 1920, rightful ownership of the property by a gov- 
ernmental subdivision is all that is required or necessary to ex- _ 
tend to such property complete exemption and immunity from 
assessment and taxation. 

States. When a state, by itself or through its corporate crea- 
tions, embarks in an enterprise, especially when commercial in 
character or which is usually carried on by individuals or pri- 
vate companies, its sovereign character is ordinarily waived, 
and it is subject to like regulations with persons engaged in the 
same calling, however, they never lose their character as public 
corporations. 

Taxation. A public purpose has for its objective the promotion 
of the public health, safety, morals, security, prosperity, con- 
tentment, and the general welfare of all the inhabitants. A pub- 
lic corporation created for the purpose of irrigation and the de- 
velopment of power for the generation of electricity and trans- 
mission, distribution and sale thereof is for such a public pur. 
pose. 

Constitutional Law. Legislative construction of a constitutional 
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provision, although not necessarily conclusive upon the judicial 
department, is entitled to great weight when deliberately given, 
and especially when adhered to consistently for a considerable 
period of time, and this is particularly true when an identical 
construction has also been placed thereon for a like period of 
time by the highest officers of the executive department of the 
government and by the administrative officers who may be af- 
fected thereby. 

6. Taxation. A public corporation authorized by the legislature 
and organized to engage in the public use of the waters of our 
natural streams for irrigation and the development of power, 
the use of which waters has been dedicated to the people of the 
state for beneficial purposes under sections 4, 5, and 7, art. XV 
of our Constitution, is a governmental subdivision of the state 
within the terms of section 2, art. VIII of the Constitution, as 
amended in 1920, and all its property, both real and personal, 
is exempt from taxation. 


APPEAL from the district court for Lincoln county: J. 
LEONARD TEWELL, JUDGE. Keversed, with directions. 


M. E. Crosby, M. M. Maupin, R. H. Beatty, R. O. Cana- 
day, P. E. Boslaugh and August Wagner, for appellant. 


James G. McIntosh, Walter R. Johnson, Attorney Gener- 
al, Carl H, Peterson and Edwin Vail, contra. 


Neighbors & Danielson, Dana VanDusen, C. A. Sorensen, 
Samuel O. Clark, Jr., Sewall Key, Paul Freund, Bernard 
Chertcof, Edward First, Alan Johnstone, C. Russell Shet- 
terly and Alvin J. Rockwell, amici curie. ° 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


WENKE, J. 

The action was brought by the Platte Valley Public Pow- 
er and Irrigation District, as plaintiff and appellant herein, 
in the district court for Lincoln county, against the county 
of Lincoln and the members of its board of county commis- 
sioners, its county clerk, its county treasurer, and its county 
sheriff, defendants and appellees herein, to enjoin the levy 
and enforcement of a distress warrant issued for the pur- 
pose of collecting personal taxes levied and assessed against 
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its property and which taxes it claims were illegally and un- 
lawfully assessed. From an order finding generally for the 
defendants and dismissing its petition, the plaintiff has ap- 
pealed. 

By stipulation of the parties, the appellant being re- 
ferred to herein as the district and the appellees as the 
county, it is agreed that the district is a public corporation 
organized under and by virtue of Senate File No. 310, as 
now amended, being section 70-701 to section 70-719, inclu- 
sive, Comp. St. Supp. 1941; that the district is engaged in 
the operation, management and maintenance of a system of 
diversion works, inlet and outlet canals, reservoirs, power- 
house, transmission lines, and other necessary works and 
equipment for the diversion and storage of waters from the 
North Platte River and the release of said stored waters 
for the purpose of the generation of electric current and 
the transmission and sale thereof for commercial purposes, 
and the sale, transportation, and delivery of said released 
waters for irrigation purposes; that the district in the 
years 1939 and 1940 owned certain automobiles and trucks 
which were necessary and being used by it in the operation 
of its irrigation and power system, upon which the county, 
by its proper officers, levied and assessed state, county, city 
and school district taxes for the year 1939 in the total sum 
of $159.38 for which there was issued and delivered to the 
sheriff of said county a distress warrant upon which the 
sheriff made demand of the district for payment. The ques- 
tion presented by this appeal is whether or not the property 
of the district is, under the Constitution and statutes of the 
state, subject to taxation. , 

_ Two questions are presented by this appeal. The first is 
whether or not the district’s property is exempt from tax- 
ation under the provisions of section 2, art. VIII of the Con- 
stitution, as amended in 1920, which is in part as follows: 
“The property of the state and its governmental subdivi- 
sions shall be exempt from taxation” because the district is 
a governmental subdivision of the state; and second, wheth- 
er the property owned by the district is held by it in trust 
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for the state, the state, in fact, being the real owner thereof. 

The question of whether or not the district in the use of 
its property used the same in a private or public capacity, 
often referred to as in a proprietary or governmental use, 
is not material here. Under section 2, art. IX of the Consti- 
tution of 1875, which was in force until the adoption of the 
amendment thereto in 1920, the provision with reference to 
tax exemption was in part as follows: “The property of the 
state, counties, and municipal corporations, both real and 
personal shall be exempt from taxation * * *.” Under this 
section in the case of City of Omaha v. Douglas County, 96 
Neb. 865, 148 N. W. 938, we held ownership to be the sole 
basis of tax exemption. Quoting from the foregoing opin- 
ion: “Under the Constitution of this state rightful owner- 
ship of property by a municipal corporation such as the city 
of Omaha is all that is required or necessary to extend to 
such property complete exemption and immunity from as- 
sessment and taxation, whether located within the city or 
without.” Under the provisions of section 2, art. VIII of 
the Constitution, as amended in 1920, which reads in part 
as follows: “The property of the state and its governmental 
subdivisions shall be exempt from taxation” and section 77- 
202, Comp. St. 1929, which reads in part the same, owner- 
ship and not use of the property is the basis of exemption. 
While the logic of requiring public agencies engaging in 
functions of a private nature for a public purpose to pay 
taxes the same as private persons and corporations engaged 
therein may appeal to many, however, until the people of 
the state change the Constitution to make the use thereof 
rather than the ownership the basis of exemption we must 
follow the language of the Constitution, for as stated in El- 
men v. State Board of Equalization and Assessment, 120 
Neb. 141, 231 N. W. 772: “The words and terms of a consti- 
tutional provision are to be interpreted and understood in 
their most natural and obvious meaning, unless the subject 
indicates or the text suggests that they have been used in a 
technical sense, and while the Constitution, as amended, 
must be construed as a whole, still where the words em- 
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ployed in a constitutional provision are plain, direct, and 
unambiguous, no interpretation is necessary to ascertain 
their meaning, for courts may not supply what they deem 
unwise omissions, or add words which substantially add to 
or take from the Constitution as framed.” 

Cases are cited from this jurisdiction involving the ques- 
tion of tort liability, Henry v. City of Lincoln, 93 Neb. 331, 
140 N. W. 664; Cook v. City of Beatrice, 114 Neb. 305, 207 
N. W. 518; of immunity from suit, Crete Mills v. Nebraska 
State Board of Agriculture, 132 Neb. 244, 271 N. W. 684; 
of liability for goods purchased, Sorensen v. Chimney Rock 
Public Power District, 1388 Neb. 350, 293 N. W. 121; and 
the sale of appliances, Nelson-Johnston & Doudna v. Met- 
ropolitan Utilities District, 187 Neb. 871, 291 N. W. 558, 
wherein the general] rule is announced as stated in Soren- 
sen v. Chimney Rock Public Power District, supra: “ * * * 
that, when a state, by itself or through its corporate crea- 
tions, embarks in an enterprise, especially when commer- 
cial in character or which is usually carried on by individ- 
uals or private companies, its sovereign character is ordi- 
narily waived, and it is subject to like regulations with per- 
sons engaged in the same calling.” These cases do not in- 
volve the question of tax exemption nor are they applicable 
thereto. This rule applies generally to municipalities as 
well as to public corporations created by the state to carry 
on functions for a public purpose and if applied to the mat- 
ter of tax exemption would create a different basis for tax 
exemption than provided in our Constitution and as stated 
in Elmen v. State Board of Equalization and Assessment, 
supra: “Courts may not supply what they deem unwise 
omissions, nor add words which substantially add to or take 
from the Constitution as framed.” Nor do these corpora- 
tions thereby lose the character of their corporate entity, 
for as stated in 1 McQuillin, Municipal Corporations (Rev. 
2d ed.) 314: “And though a municipal corporation, in sup- 
plying public utilities, as water, light, power and heat, and 
acting generally as a private corporation, and competing 
with private corporations and individuals for gain and 
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profit, is regarded as a private corporation as relates to its 
liability for its torts and the torts of its servants, it never 
loses its character as a public corporation.’ And as stated 
in City of Pasadena v. Railroad Commission, 188 Cal. 526, 
192 Pac. 25, 10 A. L. R. 1425: “It is not true that a city is 
a private corporation when carrying on a municipally 
owned public utility. No decision so holds. All the deci- 
sions on the subject recognize the fact that a city does not 
change its character by engaging in such enterprises. * * * 
The distinction does not go to its character as a corpora- 
tion, but to its liabilities in exercising one class of its pow- 
ers, as compared to its liabilities in the exercise of its func- 
tions as a local governmental agency.” 

While many jurisdictions, including those cited by the 
county, base the tax exemption of property owned by the 
public upon its use as being either private or public, often 
referred to as proprietary or governmental, however, these 
decisions are generally based upon the provisions in their 
Constitutions or statutes, or both, making this classifica- 
tion. But until the people of this state change the basis of 
tax exemption of property owned by the state or its gov- 
ernmental subdivisions from that of ownership to one of 
use, we are not authorized or empowered to do so. 

A public purpose has for its objective the promotion of 
the public health, safety, morals, security, prosperity, con- 
tentment, and the general welfare of all the inhabitants. 
That the purpose for which the district has been created, 
being for irrigation and the development of power for the 
generation of electricity and its transmission, distribution 
and sale, is for a public purpose has already been deter- 
mined by this court and is without question. Neal v. Van- 
sickle, 72 Neb: 105, 100 N. W. 200; Elliott v. Wille, 112 Neb. 
86, 200 N. W. 347; State ex rel. Loseke v. Fricke, 126 Neb. 
. 786, 254 N. W. 409. As stated in State ex rel. Loseke v. 
Fricke, supra: “Generally speaking, it relates to the preser- 
vation and utilization, for the public welfare, of one of the 
natura] resources of the state, to wit, the waters of its 
streams and rivers. This is a broad subject and includes 
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all practical uses and benefits of which such waters are sus- 
ceptible, not only for irrigation, but canals for transporta- 
tion, dams for power and production of electricity for pur- 
poses of light and power.” And with reference to irriga- 
tion it is held in Neal v. Vansickle, supra, that the promo- 
tion and regulation thereof is among the most important of 
governmental powers, duties and functions. 

For many years the proper taxing authorities did not 
levy or attempt to levy taxes upon the property of irriga- 
tion districts or other property owned by the public for a 
public purpose, either private or public, and this was true 
when the Constitutional Convention met and the amend- 
ments were drafted and adopted in 1920. At this conven- 
tion, and in the amendments submitted and adopted, the 
provisions of the Constitution of 1875 as to section 2, art. 
IX, which read in part as follows: “The property of the 
state, counties, and municipal corporations, both real and 
personal shall be exempt from taxation * * * ” were not 
limited, but, as shown by the records of the convention and 
from the language used, were broadened to read, section 2, 
art. VIII of the Constitution, as amended in 1920: “The 
property of the state and its governmental subdivisions 
shall be exempt from taxation.” (Italics ours.) Therefore, 
in construing this section of the Constitution we should not 
overlook the following rules as announced in Laub v. Fur- 
nas County, 104 Neb. 402, 177 N. W. 749: “Long-continued 
practical construction of a statute by the officers charged 
by law with its enforcement is entitled to considerable 
weight in interpreting that law.” And in Elmen v. State 
Board of Equalization and Assessment, supra: “Legislative 
construction of a constitutional provision, although not nec- 
essarily conclusive upon the judicial department, is entitled 
to great weight when deliberately given, and especially 
when adhered to consistently for a considerable period of 
time, and this is particularly true when an identical con- 
struction has also been placed thereon for a like period of 
time by the highest officers of the executive department of 
the government and by the administrative officers who may 
be affected thereby.”’ 
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We have held with reference to irrigation districts that, 
“Irrigation districts organized under our laws are public, 
rather than municipal corporations, and their officers are 
public agents of the state. * * * ‘they are but mere agencies 
of the state in local government, without any powers except 
such as the legislature may confer upon them, and are at all 
times subject to a revocation of such power, * **.’” Board 
of Directors of Alfalfa Irrigation District v. Collins, 46 
Neb. 411, 64 N. W. 1086. And in Lincoln & Dawson County 
Irrigation District v. McNeal, 60 Neb. 618, 83 N. W. 847, 
we held: “The defendant is solely a creature of statute, or- 
ganized for a public purpose, to wit, to furnish water for 
irrigation purposes, to be usefully and beneficially applied 
to the lands within the district. It is, as is held in the case 
of Board of Directors v. Collins, 46 Neb. 411, a public rath- 
er than a municipal corporation, and its agents are public 
agents of the state.” And as stated in Elliott v. Calamus 
Irrigation District, 120 Neb. 714, 235 N. W. 95: “An irriga- 
tion district is a public corporation and the powers of its 
officers and directors are limited by the terms of the statute 
under which the district was created.” We can see no dif- 
ference between these irrigation districts and the appellant 
power and irrigation district and what has been. said in re- 
gard to the irrigation districts is true of the appellant pow- 
er and irrigation district. 

In a similar situation in the case of Lennox v. Housing 
Authority of City of Omaha, 187 Neb. 582, 290 N. W. 451, 
wherein the Housing Authority of the City of Omaha, cre- 
ated by an ordinance of the city but which authority was 
separate from the city and whose functions were for a pub- 
lic purpose, we held: “Public funds of the city may, with 
legislative sanction, be used to aid in the establishment of a 
housing authority, it being a governmental subdivision or- 
ganized for a public purpose.” And further: “We are 
obliged to hold that a housing authority, created and oper- 
ated under the legislation before us, is a governmental 
subdivision within the purview of the Constitution, and 
consequently its property and bonds are legally exempted 
from taxation.” (Italics ours.) 
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From the reasoning of these cases it must follow that a 
public corporation, authorized by the legislature and organ- 
ized pursuant thereto to carry out functions that have been 
determined to be for a public purpose and the general wel- 
fare of the people, is an arm or branch of the government 
for this purpose and under the plenary control of the legis- 
lature and therefore a governmental subdivision of the 
state within the terms of section 2, art. VIII of the Consti- 
tution, as amended in 1920. However, there is a particular 
reason why the appellant district is a governmental subdivi- 
sion. The state of Nebraska is primarily agricultural and 
much of its lands can be benefited by irrigation and its 
principal source of power is the water of its natural 
streams. The framers of our Constitution, in order to leave 
no question or doubt that the use of the water of our natur- 
al streams for the purpose of irrigation and the develop- 
ment of power was for a public purpose and a matter that 
affected the general welfare of the people of the state, pro- 
vided in section 5, art. XV of the Constitution: ‘The use of 
the water of every natural stream within the State of Ne- 
braska is hereby dedicated to the people of the state for 
beneficial purposes, subject to the provisions of the follow- 
ing section.” And in section 4, art. XV: “The necessity of 
water for domestic use and for irrigation purposes in the 
State of Nebraska is hereby declared to be a natural want.” 
And in section 7, art. XV: “The use of the waters of the 
state for power purposes shall be deemed a public use and 
shall never be alienated, but may be leased or otherwise de- 
veloped as by law prescribed.” (Italics ours.) 

When the state, through its legislature, provides by stat- 
utory enactment the manner in which districts, such as the 
appellant, may be organized and operated for the purpose 
of using the waters of our natural streams for irrigation 
and the development of power for public use and such dis- 
trict is formed and part of the state’s waters dedicated to 
its use for such public purposes, then the district is in fact 
a governmental] subdivision under our Constitution. There- 
fore, all the district’s property, both real and personal, is 
exempt from taxation. 
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In view of the foregoing it is not necessary to determine 
whether the property owned by the district is held by it in 
trust for the state. 

For the reasons stated, the judgment of the lower court 
is reversed with directions to enter judgment for the dis- 
trict permanently enjoining the county and all of its officers 
from enforcing the distress warrant. 

REVERSED. 

SIMMONS, C. J., concurring. 

The question here presented is whether or not personal 
property of the plaintiff used in the conduct of its business 
is exempt from taxation. 

Several applicable sections in aptiele XV of the Constitu- 
tion answer that question. ‘The necessity of water for 

‘domestic use and for irrigation purposes in the State of Ne- 

braska is hereby declared to be a natural want.” Sec. 4. 
“The use of the water of every natural stream within the 
State of Nebraska is hereby dedicated to the people of the 
state for beneficial purposes, subject to the provisions of 
the following section.” Sec. 5. “The right to divert unap- 
propriated waters of every natural stream for beneficial 
use shal] never be denied except when such denial is de- 
-manded by the public interest. Priority of appropriation 
shall give the better right as between those using the water 
for the same purpose, but when the waters of any natural 
stream are not sufficient for the use of all those desiring to 
use the same, those using the water for domestic purposes 
shall have preference over those claiming it for any other 
purpose, and those using the water for agricultural] pur- 
poses shall have the preference over those using the same 
for manufacturing purposes. Provided, no inferior right- 
to the use of the waters of this state shall be acquired by a 
superior right without just compensation therefor to the in- 
ferior user.” Sec. 6. “The use of the waters of the state 
for power purposes shall be deemed a public use and shall 
never be alienated, but may be leased or otherwise devel- 
oped as by law prescribed.” Sec. 7. 

Sections 4, 5 and 6 were, in their principal provisions, a 
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part of the statutory law of this state beginning in 1895. 
Laws 1895, ch. 69, secs. 65, 42, 48. These provisions con- 
tinued to be the statutory law of this state. See Rev. St. 
1918, secs. 3369, 3370, 3372. They were reenacted as a part 
’ of the Civil Administrative Code in 1919. See Laws 1919, 
pp. 831, 832. They now appear as sections 46-501, 46-502 
and 46-504, Comp. St. 1929. 

It is a sound rule of constitutional construction that 
where the inquiry is directed to determining the purpose 
sought to be accomplished by a particular provision, resort 
may be had to the proceedings of the convention which 
framed the language, and where the proceedings clearly 
point out the purpose of a provision, the aid will be valu- 
able and satisfactory. 1 Cooley, Constitutional Limitations 
(8th ed.) 142; 12 C. J.711;16C. J.S. 69. 

It is clear from a reading of the debates of the constitu- 
tional convention that it was the purpose of the framers of 
these constitutional provisions, (secs. 4, 5, 6, supra) to 
make the use of the waters a paramount concern of the state 
and to place these legislative provisions, so far as incorpo- 
rated in the Constitution, beyond the power of the legisla- 
ture to change. (See the debates on Proposal 129, Proceed-. 
ings of the Constitutional Convention, 1919-1920.) The 
convention, in an “official statement” issued to the people so 
that they might ‘have full information of the nature and 
purpose of the proposed amendments,” gave the following 
“explanatory” statement: “The purpose of these new pro- 
visions in the Constitution is to define the use of water and 
place the same under constitutional protection, to which, 
owing to its importance in the development of the agricul- 
tural interests of the state, it is entitled.” (Proposed 
Amendments to the Constitution of the State of Nebraska 
as adopted by the Constitutional Convention 1919-1920, p. 
37.) 

The constitutional convention also submitted a provision. 
which was adopted and became section 7, supra, regarding 
the use of the waters of the state for power purposes and 
providing that such use “shall be deemed a public use and 
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shall never be alienated, but may be leased or otherwise de- 
veloped as by law prescribed.” This provision originated 
as Proposal 282 of the convention. It was thoroughly de- 
bated. The debates clearly demonstrate that it was the pur- 
pose of the provision to make certain that the water-power 
resources of the state should be and remain for all time the 
property of the state and its people, and that those resources 
could be developed for their benefit. It is further clear that 
the framers of the provision contemplated that it would au- 
thorize the development of the state’s water-power re- 
sources by the state through the direct appropriation of 
public funds, through districts or other agencies created by 
the legislature for that purpose, or through private corpo- 
rations or individuals, “as by law prescribed.” (See de- 
bates on Proposal 282, Proceedings of the Constitutional 
Convention 1919-1920.) The official statement explaining 
the provision referred to the possible development of pow- 
er “in this state through the use of the water in our 
streams. To conserve this for the use of the people is the 
object of this provision.” See Proposed Amendments to 
the Constitution of the State of Nebraska as adopted by the © 
Constitutional Convention 1919-1920, p. 38. 

These constitutional provisions express the will of the 
people and are the basic law in this state. By adopting 
these provisions, the people, through the Constitution, have 
made certain uses of the waters of this state the fundamen- 
tal law of this state, untouchable by the legislature, and 
binding upon the courts. 

By section 7, supra, the people have provided that the de- 
velopment of the waters of the state for power purposes 
may be provided for by law as a public use, a use never to 
be alienated. The power to provide for that development 
has been placed in the legislature. It, from its very nature, 
is a governmental power, made so by inclusion in the Con- 
stitution of the state as one of the purposes and functions 
of the state, which the legislature is authorized to make ef- 
fective. On this basis, I am of the opinion that a district, 
created under the legislative act here considered to deveiop 
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the use of water for power purposes, is one created to serve 
a constitutionally declared purpose of government, and as 
such is a governmental agency. 

It may be advanced that section 7, supra, authorizes the 
development of the use of the waters for power purposes 
and does not include the creation of agencies of the state 
for the development for irrigation uses, and that this plain- 
tiff is engaged in both power and irrigation development. 
However, that beneficial use is recognized by section 6, su- 
pra. It has long been the experience in this state, and in 
other states, and was so stated in the debates of the consti- 
tutional convention, that water may be more advantageous- 
ly used where one agency combines both water-power and ir- 
rigation development in one system of works. It is in full 
accord with the purposes of this provision to hold that devel- 
opment of the use for irrigation may be included in the de- 
velopment of the use for power purposes, and as a neces- 
sary part of that full development for which the legisla- 
ture is authorized to provide. Mr. Abbott, the member of 
the convention who proposed this amendment, in discussing 
section 7 in connection with sections 4, 5 and 6, said: “One 
supplements the other, and both together constitute a com- 
plete scheme for the utilization of water of this state * * * .” 
(Proceedings of the Constitutional Convention 1919-1920, 
p- 1810.) 

The same convention that submitted to the people of this 
state for adoption the constitutional provisions above quot- 
ed, also submitted the proposal which became a part of sec- 
tion 2, art. VIII that “The property of the state and its gov- 
ernmental subdivisions shall be exempt from taxation.” 
The debates do not indicate that the framers of these pro- 
visions considered the immediate problem here presented. 
The language used is broad enough, and must necessarily 
be held, to include these state agencies created to develop 
the waters of the state for power purposes. They, being 
governmental agencies carrying out governmental purposes, 
are in my opinion governmental subdivisions, and their 
property exempt from taxation under the provisions of sec- 
tion 2, supra. 
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If the majority opinion is to be construed, as I think it 
should be, so as to base the decision upon the constitutional 
provisions here discussed, then I am in accord with that de- 
cision. 

My disagreement with the majority goes to statements 
made in the opinion other than the determination that the 
plaintiff is a governmental subdivision under the constitu- 
tional provisions which I have discussed. 

Particularly, I disagree with the inference, that may fol- 
low from the discussion, that a public corporation organized 
for a public purpose is ipso facto a governmental subdivi- 
sion of the state. The majority do not undertake to define 
a “governmental subdivision.” There is a vast difference 
between corporations, described either by the legislature or 
the courts as “public corporations,” and “governmental 
subdivisions.” The term “public corporation” is a general, 
all-inclusive term, applied loosely by courts. and legislatures 
to all corporations that are not private corporations. A 
governmental subdivision is one created for the purpose of 
aiding in the administration of the law, and through which 
the state exercises some of its governmental functions and 
powers by a delegation of a part of its sovereignty. Not all 
subdivisions of the state are exempt from taxation under 
section 2, supra. It is only those that are “governmental” 
in character. A “governmental subdivision” falls within a 
far more restricted classification than a “public corpora- 
tion.” This distinction has been heretofore recognized by 
this court in State ex rel. Metropolitan Utilities District v._ 
City of Omaha, 112 Neb. 694, 200 N. W. 871. See, also, 43 
C. J. 69, 70, 182, 183; 1 Fletcher, Corporations (Perm. ed.) 
207; 6 McQuillin, Municipal Corporations (Rev. 2d ed.) 
1057; Griffith v. City of Butte, 72 Mont. 552, 234 Pac. 829; 
City of High Point v. Duke Power Co., 120 Fed. 2d 866; 
Vilas v. City of Manila, 220 U. S. 345, 31 S. Ct. 416. 

If the majority opinion is to be so construed, and it should 
not be, as to exempt all corporations as “governmental sub- 
divisions” which either the legislature or this court has 
heretofore or may hereafter label public corporations, or 
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agencies created for a public purpose, the restrictive provi- 
sion in section 2 of “governmental subdivisions” will be 
broadened far beyond any intent of the framers of our Con- 
stitution, and that provision will become a wide avenue of 
escape from taxation—a result that the framers intended 
should not follow. The late President Theodore Roosevelt 
is quoted as having written: “Judicial amendment of the 
Constitution is fatally easy.” If the construction just dis- 
cussed should follow from this decision, then it would be 
the result of a judicial amendment of the Constitution, 
which this court has neither the right nor the power to do. 
The majority state that they can see no difference be- 
tween irrigation districts organized under the act of 1895 
_and the plaintiff district, and argue that, because irrigation 
districts have not been taxed, the plaintiff district’s proper- 
ty is not taxable. Whether or not irrigation districts are or 
are not taxable is not an issue in this case. Using language 
taken from the McNeal opinion cited by the majority, 60 
Neb. 613, 83 N. W. 847: “Resort must be had to the statute 
providing for the organization and government of an irri- 
gation district to determine the power and scope of author- 
ity” of the district. The majority do not resort to the stat- 
ute to determine that difference. The two districts are or- 
ganized under different statutory provisions with distinctly 
different grants of power. One marked difference is the 
power of taxation which was given to the irrigation dis- 
tricts. See Laws 1895, ch. 70, sec. 15. That power is denied 
the plaintiff district. See Comp. St. Supp. 1941, sec. 70- 
708. This court in Fontenelle Forest Assn. v. Sarpy Coun- 
ty, 118 Neb. 725, 226 N. W. 327, has indicated the answer 
to that contention and that is, for the state to authorize the 
taxation of irrigation districts would “involve other taxa- 
tion for the payment of the taxes so laid” and for that rea- 
son the inference is that the legislature did not intend to re- 
quire an agency having the power of taxation to levy taxes 
to pay taxes. 
Finally, the majority discuss and appear to rely upon two 
statements in Lennox v. Housing Authority of City of Oma- 


VoL. 144] JANUARY TERM, 1944 599 
Platte Valley Public Power & Irrigation District v. County of Lincoln 


ha, 187 Neb. 582, 290 N. W. 451. In that case the propo- 
sition that the Housing Authority was a governmental 
subdivision was not seriously controverted. It was a fact 
largely assumed to be true by the parties in presenting the 
issues. The Housing Authority case construed a statute 
passed in the exercise of the police power of the state. The 
opinion so states. Furthermore, the legislature there de- 
clared the housing projects to be governmental functions, 
and their property exempt.from taxation. Laws 1937, ch. 
93, sec. 1. No such legislative finding or declaration is 
found in Senate File 310 under which plaintiff is organized. 
The decision in the Lennox case is not in point here unless 
it is first assumed that the plaintiff district was created by 
the legislature under the authority of the police power of 
the state. That contention is not advanced by the majority, 
is at best a debatable premise when applied to the plaintiff 
district, and is impliedly denied when the majority place 
the holding upon the foundation of the constitutional pro- 
visions herein first discussed. 

For the reasons herein expressed, I concur in the result 
reached by the majority that the plaintiff’s property, which 
the defendant seeks to tax, is exempt from taxation. 

YEAGER, J., concurring in the result. 

I am convinced that the majority opinion announces a 
correct decision of the question of whether or not the plain- 
tiff district is exempt from taxation but I think that since, 
as pointed out by the opinion, a constitutional ground exists 
for holding that a public power district organized pursuant 
to statute to engage in the production and distribution of 
electric current and in irrigation is exempt from taxation, 
that the decision and the ground therefor should be so lim- 
ited. 

To go beyond that is not only unnecessary but, as I see 
the situation, goes too far toward determination of the mat- 
ter of taxation of property of other and different corpora- 
tions organized under and authorized by Senate File No. 
310 for the performance of purposes not contemplated by 
the constitutional provisions mentioned in the opinion. 
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It is my view that this court ought not, directly or indi- 
rectly, in the opinion in this case, to go beyond a determin- 
ation of the question of whether or not a corporation or- 
ganized under Senate File No. 310 for the purpose of per- 
forming the functions contemplated by the cited provisions 
of the Constitution is exempt from taxation. 


Loup RIVER PUBLIC POWER DISTRICT, APPELLANT, V. 
COUNTY OF PLATTE, APPELLEE. 
14 _N. W. 2d 210 


FILeD ApRiL 21, 1944. No. 31640. 


1. Eminent Domain. The only foundation for a local assessment 
lies in the special benefits conferred upon the property assessed, 
by the improvement to pay which the assessment is made, and 
an assessment beyond the benefit so conferred is a taking of 
property for public use without compensation and therefore ille- 
gal. 

2. Municipal Corporations. Section 77-1923, Comp. St. 1929, author- 
izes the bringing of an original action to recover taxes paid, 
where the taxpayer claims that the tax was levied or assessed 
for an illegal or unauthorized purpose. 

3. Counties and County Officers. The remedy by petition in error 
to correct errors of a county board in levying special assess- 
ments is not an exclusive remedy. 

4, Taxation. Said section 77-1923 was adopted by the legislature 
for the purpose of providing an action at law for the recovery 
of money paid for taxes that have been levied or assessed for 
an illegal or unauthorized purpose or which were for any rea- 
son invalid. ; 

The legislature by said section 77-1923 gave to the tax- 
payer the right to maintain an action at law to recover such a 
tax or any part thereof, and made it the duty of the courts to 
determine whether such tax or any part thereof was illegal, un- 
authorized, or invalid, and to render judgment for the taxpayer 
for the amount so determined. 

6. Limitation of Actions. Where demand for the repayment of mon- 
ey paid has been made as provided in section 77-1923 “Second”, 
the statute of limitations as to when the taxpayer may sue be- 
gins to run at the expiration of the 90-day period allowed in 
which to make the refund: 
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APPEAL from the district court for Platte county: LOUIS 
LIGHTNER, JUDGE. feversed. 


August Wagner, for appellant. 
Jesse L. Dougherty, contra, 


‘Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ., and TEWELL, District Judge. 


SIMMONS, C. J. 

Special assessments were levied against plaintiff’s prop- 
erty for benefits on account of the construction of a drain- 
age ditch. Plaintiff paid the assessments and after notice 
and demand for a refund brought this action at law to re- 
cover the same. The defendant demurred. The trial court 
sustained the demurrer, and dismissed the action. Plaintiff 
appeals. We reverse the judgment of the trial court. 

Plaintiff’s petition contained substantially the following 
allegations: 

The plaintiff is a corporation organized under Senate 
File 310, Laws 1933 (now sections 70-701 to 70-715, Comp. 
St. Supp. 1941), is the owner of canals, powerhouses and 
transmission lines principally located in Nance and Platte 
counties, and is engaged in the generation of electrical en- 
ergy. 

The county constructed a drainage ditch, and pursuant to 
article 1, ch. 31, Comp. St. 1929, created a drainage district 
for the purpose of assessing benefits to property benefited 
by said ditch, and on June 15, 1986, assessed the plaintiff’s 
right of way and canal within the district in the sum of $5,- 
630.48. 

Prior to the creation of the drainage district, plaintiff at 
a cost in excess of $4,000, had constructed its canal and a 
good and sufficient drainage ditch to intercept flood waters 
and drain lands above and north of its canal, emptying such 
drainage waters into a watercourse on its own land, and 
from there into the Loup river. Defendant’s ditch drained 
lands to the south of the plaintiff’s canal. Defendant in- 
cluded plaintiff’s ditch in its drainage scheme, and built its 
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ditch at a cost of $7,000 less than would have been necessary 
had it not included the plaintiff’s construction in its works. 
Defendant did ‘not allow the plaintiff for any part of the 
value of its ditch in making the assessment against the 
plaintiff’s property. The defendant’s ditch, when complet- 
ed, did not protect the plaintiff’s property ; plaintiff notified 
the defendant that it had received no benefits, and that it 
was necessary that defendant’s ditch be straightened and 
widened. Defendant took no action. 

Thereafter, the plaintiff, being threatened with litigation 
and resulting liability for damages due to flood waters over- 
flowing on lands below plaintiff’s canal, and in order to pro- 
tect itself, purchased land, straightened and widened the 
ditches and natural watercourse, and. in doing so expended 
in excess of $7,000. The amount so expended equaled half 
the cost of defendant’s ditch, including the part constructed 
by plaintiff and adapted by the defendant in its drainage 
scheme. Defendant in apportioning benefits assessed some 
properties at less than one per cent of actual benefits re- 
ceived, and canceled an assessment against a railroad com- 
pany in consideration of the construction of a bridge over a 
ditch, which bridge the company was obligated to construct 
at its own expense. Plaintiff received no benefits whatso- 
ever from the construction work done by defendant. The 
assessment was made in violation of section 21, art. I of our 
Constitution, and articles V and XIV of the Amendments 
of the Constitution of the United States, was in excess of 
any benefits, amounted to a confiscation of property, was 
without due process, was inequitable, unjust, disproportion- 
ate and illegal. 

April 20, 1942, the plaintiff paid the assessment, together 
with interest, under protest, took a receipt therefor as evi- 
dence of said payment, and on April 21, 1942, made demand 
in writing upon the defendant and its county treasurer for 
refund, and gave notice that if not repaid within 90 days, 
suit would be filed. The county treasurer acknowledged re- 
ceipt of the demand and notice the same day. Plaintiff 
prayed for judgment against the county for the amount so 
paid with interest. 
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We do not find in the petition a direct allegation that the 
county had not refunded the taxes so paid. However, the de- 
fendant here treats the petition as alleging that fact, and 
we will so consider it. 

Defendant demurred to this petition on the grounds: 
First, that it did not allege facts sufficient to constitute a 
cause of action; and, second, that the allegations constituted 
an admission on the part of the plaintiff that it had no cause 
of action. 

The trial court sustained the demurrer. Plaintiff waived 

its right to plead further and elected to stand on its peti- 
' tion. The trial court then dismissed the action at plaintiff’s 
costs. 

The plaintiff contends that this action is authorized by 
section 77-1923, Comp. St. 1929. The defendant, to sustain 
the trial court, argues that the petition does not state a 
cause of action under section 77-1923, supra, in that there 
is no allegation of facts, which, if true, would make the tax 
levied and assessed an illegal, unauthorized or invalid tax, 
and argues that plaintiff’s only remedy is by petition in er- 
ror. The defendant further submits that the assessment 
was made on June 15, 1936, and this action, being brought 
on August 8, 1942, is barred by the statute of limitations. 
These contentions present the issues for determination here. 

This controversy has been twice before this court. In 
Loup River Public Power District v. Platte County, 135 
Neb. 21, 280 N. W. 430, the question presented was as to 
the “legal method of procedure from the county board to 
the district court by one dissatisfied with the assessment of 
benefits * * * in the establishment of a drainage district.” 
Plaintiff sought to “appeal.” This court held: “A proceed- 
ing in error is the proper remedy under our statutes, and it 
must be taken within the time provided by statute.’ There- 
after, in Lowp River Public Power District v. Platte Coun- 
ty, 141 Neb. 29, 2 N. W. 2d 609, plaintiff sought to enjoin 
the collection of these taxes. The trial court held that the 
district was benefited only in the amount of $3,400. On ap- 
peal and cross-appeal, this court held that it could not cor- 
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rect the assessment by injunction, and the order reducing 
the assessment was set aside. Thereafter this action was 
brought. 

Section 77-1923, supra, is in part as follows: “No injunc- 
tion shall be granted by any court or judge in this state to 
restrain the collection of any tax, or any part thereof here- 
inafter levied, nor to restrain the sale of any property for 
the non-payment of any such tax, except such tax or the 
part thereof enjoined be levied or assessed for any illegal or 
unauthorized purpose; nor shall any person be permitted to 
recover by replevin, or other process, any property taken or 
restrained by the county treasurer for the non-payment of 
any tax, except such tax be levied or assessed for illegal or 
unauthorized purpose; but in every case the person or per- 
sons claiming any tax, or any part thereof, to be for any 
reason invalid, who shall pay the same to the county treas- 
urer, may proceed in the following manner, viz.: First. * ** - 
Second. If such person claim the tax or any part thereof to 
be invalid for the reason that it was levied or assessed for 
an illegal or unauthorized purpose, or for any other reason 
except as hereinbefore set forth, when he shall have paid 
the same to the treasurer, or other proper authority, in all 
respects as though the same was legal and valid, he may, at 
any time within thirty days after such payment, demand 
the same in writing from the treasurer of the state, or the 
county, city, village, township, district or other subdivision, 
for the benefit, or under the authority, or by the request of 
which the same was levied, and if the same shall not be re- 
funded within ninety days thereafter, may sue such county, 
city, village, township, district or other subdivision for the 
amount so demanded; and if upon the trial it shall be de- 
termined that such tax, or any part thereof, was levied or 
assessed for an illegal or unauthorized purpose, or was for 
any reason invalid, judgment shall be rendered therefor 
with interest and the same shall be collected as in other 
cases.” 

This section of the statute was before the court in the re- 
cent case of Hayman v. City of Grand Island, 185 Neb. 873, 
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284 N. W. 733. In that action an assessment was made for 
improvements; the taxes were paid under protest; and an 
action at law brought to recover on the ground that they: 
were unauthorized, invalid, illegal and confiscatory. It was 
there contended, among other things, that plaintiff should 
have appealed by error from the assessment of benefits 
made by the city council, and that an original action could 
not be maintained to recover the tax. We there affirmed a 
previous holding of this court that “The only foundation for 
a local assessment lies in the special benefits conferred upon 
the property assessed, by the improvement to pay which the 
assessment is made, and an assessment beyond the benefit 
so conferred is a taking of property for public use without 
compensation, and therefore illegal.” (Emphasis supplied.) 
It may be here pointed out that this rule was announced 
ten years before the legislature reenacted section 77-1923 
in its present form. Consistent with our former decisions 
we there held: ‘Section 77-1923, Comp. St. 1929, author- © 
izes the bringing of an original action to recover taxes paid, 
where the taxpayer claims that the tax was levied or as- 
sessed for an illegal or unauthorized purpose.”’ 

The trial court from its memorandum opinion in this 
case, as set out in the briefs, seems to have been of the opin- 
ion that the Hayman case is not controlling here. This is 
based upon the analysis of that decision which is made in 
the opinion in 141 Neb. 29, 2 N. W. 2d 609. We there said 
that two sections of the statute were involved in the Hay- 
man case, to wit: Section 16-628, Comp. St. 1929, and sec- 
tion 77-1923, Comp. St. 1929. Section 16-628 was referred 
to in the Hayman opinion, but in connection with the dis- 
cussion of the case of Cain v. City of Omaha, 42 Neb. 120, 
60 N. W. 368, in which the holding was made, herein quot- 
ed, that “an assessment beyond the benefit so conferred is a 
taking of property for public use without compensation, 
and therefore illegal.” The decision rested upon the proper 
application of section 77-1923. The defendant so construed 
the Hayman decision in the case decided in 141 Neb. 29, 2 
N. W. 2d 609, for there in discussing the Hayman case in its 
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brief, defendant said: “ * * * the plaintiff paid into the 
proper authority the amount of the tax and brought an ac- 
tion under Sec. 77-1928, C. S. Nebraska, 1929, claiming that 
the tax exceeded the benefits. The contention was made by 
the City that such special assessments could not be collater- 
ally attacked, and that the only proceeding was one by writ 
of error. The court overruled this contention on the basis 
that if the assessment exceeded the actual benefits, that 
part of the assessment over and above the benefits was il- 
legal and therefore subject to recovery in a suit brought un- 
der this section of the statute; * * * .” 

It was also said in the case in 141 Neb. 29, 2 N. W. 2d 
609: “The Hayman case * * * is entirely different from the 
one we have before us.” The statement is correct. It re- 
fers, however, not to a different statutory basis, but to the 
fact that the Hayman case was a law action based upon a 
statutory right of recovery; whereas, the latter case was 
one in equity for injunctive relief. This distinction was 
recognized by the defendant in its brief in the latter case, 
wherein it said: “Without conceding that the doctrine as 
laid down in the Hayman case, supra, is sound, if it is to be 
construed as a holding that special assessments of this na- 
ture can be collaterally attacked, it in itself defeats the pro- 
ceeding in this case based on the fundamental legal theory 
that an injunction will not be granted in a case where there 
is a choice between the ordinary processes of law and the 
extraordinary remedy by injunction and the remedies at 
law are sufficient to furnish the injured party full relief to 
which he is entitled in the circumstances.” 

It was further said in the latter case that “this court is 
powerless in this proceeding to correct the excessive assess- 
ment by an injunction proceeding when the statute clearly 
requires that such errors of the county board be corrected 
by a petition in error.” (Emphasis supplied.) Such was 
the holding in the first appearance of this controversy in the 
case decided in 185 Neb. 21, 280 N. W. 430. 

The remedy by petition in error is not exclusive and the 
case in 141 Neb. 29, 2 N. W. 2d 609, does not so hold. The 
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remedy by petition in error is of doubtful value, in fact 
matters, in view of the rule announced in Dodge County v. 
Acom, 72 Neb. 71, 100 N. W. 186: “On a petition in error 
from the judgment of the county board in such a proceed- 
ing, its findings and orders are entitled to the same weight 
as the verdict of a jury, or the findings and judgment of a 
court, and will not be reversed or set aside unless it appears 
that the evidence is insufficient to sustain them and they are 
clearly wrong.” 

Section 77-1923 was adopted by the legislature for the 
purpose of providing an action at law for the recovery of 
money paid for taxes that have been levied or assessed for 
an illegal or unauthorized purpose, or were for any reason 
invalid. This was recognized in the early cases of Chicago, 
B. & Q. R. Co. v. Nemaha County, 50 Neb. 393, 69 N. W. 
958, and Chase County v. Chicago, B. & Q. R. Co., 58 Neb. 
274, 78 N. W. 502. The rule that “where taxes are levied 
for an illegal and unauthorized purpose * * * they may be 
recovered back in an action at law” was recognized as “firm- 
ly established” in Chicago, B. & Q. R. Co. v. Lincoln County, 
66 Neb. 228, 92 N. W. 208. See, also, Darr v. Dawson Coun- 
ty, 93 Neb. 98, 189 N. W. 852. The right to maintain such 
an action under section 77-1923 was recognized, without 
citation of authority, in Monteith v. Alpha High School Dis- 
trict, 125 Neb. 665, 251 N. W. 661, a decision repeatedly fol- 
lowed by this court. The legislature by this act gave to the 
taxpayer the right to maintain an action at law to recover 
such a “tax, or any part thereof,” and made it the duty of 
the courts to determine whether “such tax, or any part 
thereof,” was illegal, unauthorized or invalid, and to render 
judgment for the taxpayer for the amount so determined. 

Plaintiff proceeded properly in filing an original action 
at law for the recovery of these taxes, and the trial court 
erred in sustaining the demurrer to the petition on the 
ground here considered. 

This leaves for consideration the proposition presented 
by defendant that the action is barred by the statute of lim- 
itations (Comp. St. 1929, sec. 20-212). That statute is: 
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“An action for relief not hereinbefore provided for can 
only be brought within four years after the cause of action 
shall have accrued.” The question then is, when did plain- 
tiff’s cause of action accrue? 

Defendant submits that the assessment against the prop- 
erty was levied on June 15, 1986, and that on that date, or 
at least at the time of the expiration of the date for appeal 
by petition in error, which defendant fixes as September 15, 
1936, plaintiff could have taken the necessary steps to lay 
the foundation for this action and that, accordingly, its 
cause of action accrued at that time. 

The statute, section 77-1923, fixes no time within which 
the payment must be made. It does provide, however: 
«© %* %* = when he shall have paid the same * * * he may, at 
any time within thirty days after such payment, demand 
the same in writing * * * , and if the same shall not be re- 
funded within ninety days thereafter, may sue such coun- 
ih aaecameehcd 

The basic question here presented was decided by this 
court in Monteith v. Alpha High School District, supra. 
There the taxpayer failed to make the demand in writing 
within 30 days after the ‘payment of the taxes, the demand 
being made some three years after the payment. We there 
held that “The statute of limitations commences to run up- 
on the payment of the taxes” (that being the time when the 
30-day period began to run), and because the plaintiff failed 
to demand repayment within the 30-day period, his action 
was barred. See a discussion of this case in McDonald v. 
Lincoln County, 141 Neb. 741, 4 N. W. 2d 903. Plaintiff 
here, however, made the demand in writing within the 30- 
day period. Thereafter, the county had, under the statute, 
a period of 90 days after the demand in which to make the 
refund. Clearly that 90-day period must necessarily expire 
before the plaintiff “may sue;” otherwise, the county would 
be denied the time given by statute in which to determine 
its course and to refund the money so paid, if that be its de- 
cision. Under these facts, the statute limiting the time 
when the action can be brought commences to run upon the 
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expiration of said 90-day period. If we were to follow de- 
fendant’s reasoning in this case, it would be in effect to hold 
that plaintiff’s cause of action to recover the taxes so paid 
was barred before the payment was made. The statute is 
not a bar to this action. 

The trial court erred in sustaining defendant’s demurrer 
to plaintiff’s petition and in dismissing the same. Its judg- 
ment is accordingly reversed and the cause remanded for 
further proceedings. 

REVERSED. 

TEWELL, District Judge, dissenting. 

I cannot agree to the majority opinion in this case. Its 
potential effects are so far reaching that I deem it my duty 
' to state briefly a few of the reasons why I disagree with it. 

The drainage district involved was constructed under the 
provisions of chapter 31, art. 1, Comp. St. 1929. I shall not 
here attempt to outline the provisions of that article. Suf- 
fice it to say that in this action no attack is made upon the 
constitutionality of such article, or any part of it, and that 
no attempt is made to allege or show that the proceedings 
by which the drainage ditch was established, and the spe- 
cial assessments levied, were other than in conformity to 
the provisions of such article, other than to allege that the 
special assessments were greater than the benefits. It 
should further be noted that a section of said article 1, 
namely, 31-124, provides as follows: 

“The collections of assessments to be levied to pay for the 
location or construction of any ditch shall not be enjoined 
nor declared void; nor shall such assessment be set aside in 
consequence of any error or irregularity committed or ap- 
pearing in any of the proceedings provided by this article, 
and no injunction shall be allowed restraining the collection 
of any assessment until the party complaining shall first 
pay to the county treasurer the amount of his assessment, 
which amount so paid may be recovered from the county in 
an action brought for that purpose in case such injunction 
is made perpetual.” 

As one basis for my dissent, I submit that the questions 
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involved in determining whether or not a stated local im- 
provement should be allowed, and, if so, in determining 
what should be the proceedings to establish it and to levy 
special assessments thereby, in order to pay the cost there- 
of, on the property benefited, are questions peculiarly and 
solely legislative in nature. By said article 1 the legisla- 
ture placed the power of the determination of the extent of 
the benefits accruing to a parcel of land from the author- 
ized local improvement in the county board. A review by 
the courts upon error proceedings of the action of such 
board is provided by statute. No such proceedings for re- 
view having been taken within the time provided by law, 
the action of such board has become final, and, in the ab- 
sence of fraud or demonstrable mistake, is not subject to 
collateral attack. See Special or Local Assessments, 48 Am. 
Jur. secs. 12, 18, 29 and 185; Kansas City S. Ry. Co. v. Road 
Improvement District, 266 U.S. 379, 45 S. Ct. 1836; Milheim 
v. Moffat Tunnel Improvement District, 262 U.S. 710, 48 S. 
Ct. 694; Dodge County v. Acom, 61 Neb. 376, 85 N. W. 292; 
Tyson v. Washington County, 78 Neb. 211, 110 N. W. 634; 
Johannes v. Thayer County, 88 Neb. 689, 120 N. W. 176; 
Drainage District No. 1 v. Village of Hershey, 139 Neb. 205, 
296 N. W. 879. In the case last above cited, the streets and 
alleys were subject to assessment in some amount, but the 
court could not and did not determine such amount. Under 
the majority opinion, when this case is tried to a jury, the 
only questions submissible to the jury are that of whether 
or not the special assessments exceeded the benefits and, if 
so, by how much? The jury thereby take the place of the 
nonjudicial administrative body provided by the legislature. 

A second basis for this dissent, which may be’ said to be 
a necessary corollary of the first above mentioned, is that 
section 77-1923, upon which the majority opinion is based, 
was never intended to apply, in any manner, to special as- 
sessments based upon benefits for local improvements, as 
distinguished from taxes levied without regard to benefits. 
To so apply it is to allow a jury in a judicial and collateral 
proceeding to perform the function of the administrative 
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body in which, the legislature placed the power of the deter- 
mination of the extent of benefits. In the case of Hayman 
v. City of Grand Island, 185 Neb. 873, 284 N. W. 733, cited 
in the majority opinion, and, for convenience, hereinafter 
called the Hayman case, the jury in a judicial and collateral 
proceeding determined that the benefits were only about 
half as much as the administrative body had determined. 
Is the judgment rendered upon their verdict a final deter- 
mination of the extent of benefits, or is it any more apt to 
be equitable and just than was. the action of the administra- 
tive body? Many statutes that provide for local improve- 
ments and special assessments provide for a supplemental 
assessment, as does article 1 above mentioned (see sec. 31- 
122). Others provide for a reassessment in case all or any 
portion of an assessment is declared invalid, an example be- 
ing section 31-429, Comp. St. 1929. 

To apply said section 77-1923 to special assessments for 
local improvements, as distinguished from the common-law 
remedy, is completely incompatible with the entire theory 
and the entire practicability of local assessment statutes. 
Such statutes are very necessary to progress, and are in ac- 
cord with the growth of local self-government. It is com- 
mon knowledge that there are in existence today in Nebras- 
ka hundreds of local improvement districts in which special 
assessments have been levied. Many times these special 
assessments are not paid for years after the local improve- 
ment is completed. Such was true in the case at bar. The 
majority opinion will allow their payment and recovery, 
either in whole or in part, under the provisions of said sec- 
tion 77-1923. If such a condition exists in our law, it is 
high time for the legislature to amend section 77-1928 in 
such manner as to cause it not to apply to special assess- 
ments for local improvements based upon benefits, as dis- 
tinguished from a tax that is levied without regard to bene- 
fits. 

I agree that special assessments based upon benefits can- 
not exceed the benefits, but contend that the authority to 
determine the extent of such benefits is solely in the legisla- 
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ture, or in such administrative body or bodies as the legis- 
lature may create or provide for, and to which it may dele- 
gate such authority. Under certain conditions, courts in a 
collateral proceeding may enjoin all, or parts of, special 
assessments, but in so doing should not determine the ex- 
tent of the benefits. Road Improvement District v. Mis- 
souri P. Ry. Co., 274 U. S. 188, 47 S. Ct. 563. There does 
exist a common-law right of action to recover special as- 
sessments after involuntary payment, or when paid and the 
improvement never constructed. Such an action, however, 
is subject to the defenses of waiver and estoppel, such as 
failure to object until the improvement was completed, join- 
ing in the petition for the improvement, etc. Geib v. Coun- 
ty of Morrison, 119 Minn. 261, 188 N. W. 24,9 A. L. R. 839. 
See, also, Annotation 9 A. L. R. 842. Such an action is a 
very different proceeding than is a proceeding under section 
77-1928, 

As a third basis of this dissent, I submit that section 31- 
124 above quoted is an absolute bar to the maintenance of 
this action, even though section 77-1923 be held to include 
special assessments based. on benefits. In the case of Mor- 
ris v. Merrell, 44 Neb. 423, 62 N. W. 865, this court held 
that such section did not prevent an injunction where the 
proceedings thereunder were such as to render the assess- 
ments entirely void. In Loup River Public Power District 
v. Platte County, 141 Neb. 29, 2 N. W. 2d 609, a case involv- 
ing the same parties and the same assessments as does this 
case, this court declared “‘the assessment is not void, neither 
is it illegal, but it is claimed to be excessive; * * * .” The 
legislature, without question, had the power to provide the 
restrictions contained within said section 31-124, so long as 
there existed no such procedural defect, fraud, or demon- 
strable mistake, as to render the assessments entirely void. 
The case last above cited held that no such procedural de- 
fect, fraud, or demonstrable mistake existed in the assess- 
ments involved. Under such condition, the injunction hav- 
ing been denied, said section 31-124 is a bar to this action. 

In the Hayman case great reliance seems to have been 
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placed upon the opinion in Cain v. City of Omaha, 42 Neb. 
120, 60 N. W. 368. That case was not based upon section 
77-1928, but rather upon a section of the same statute un- 
der which the special assessments there involved were 
levied, such section being now section 16-628, Comp. St. 
1929. Such section is a part of the method by which the 
legislature had declared the extent of the benefits should be 
determined. To my mind, the holding in the Hayman case 
is not in accord with any prior holding of this court. In 
City of Omaha v. Hodgskins, 70 Neb. 229, 97 N. W. 346 
(based upon a statute preceding section 77-1923 in date), 
and in Dorland v. City of Humboldt, 129 Neb. 477, 262 N. 
W. 22, this court, impliedly at least, held section 77-1923 ap- 
plicable to actions to recover special assessments. Certain- 
ly no logical reason for such a holding was given. 

I submit that the holding in the Hayman case should be 
overruled, and section 77-1923 held not applicable in an ac- 
’ tion to recover special assessments based only upon benefits 
for local improvements. The judgment of the trial court in 
this action should be affirmed. 


JOSEPH C. KRSKA, APPELLANT, V. COUNTY OF SARPY, 
APPELLEE. 
14 N. W. 2d 194 


Fitep Aprit 21, 1944. No. 31679. 
1. Appeal and Error. A verdict of a jury in a law action based 


upon conflicting evidence will not be disturbed on appeal unless 


clearly wrong. 
The transcript of a record filed in this court for the 


purpose of appeal imports absolute verity, and in considering 
the appeal must be treated as the sole and exclusive evidence 
of the facts. 


APPEAL from the district court for Sarpy county: WIL- 
MER W. WILSON, JUDGE. Affirmed, 


James J. Krajicek, for appellant. 
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Guy EF’. Tate, contra. 


Heard before SIMMONS, C. J., PAINE, MESSMORE, YEAGER, 
CHAPPELL and WENKE, JJ. 


SIMMONS, C. J. 

Plaintiff here seeks by separate actions to recover dam- 
ages to crops occasioned by rain waters flooding his. lands 
in the years 1941 and 1942, alleging that the same were 
caused by the negligent construction of a highway by the 
defendant. By stipulation the cases were tried together. 
Trial was had to a jury and separate verdicts for the de- 
fendant had. Plaintiff appeals, both causes being present- 
ed in this appeal. We affirm the judgment of the trial court. 

The petitions in the two cases are identical, except as to 
the dates of the rainfall and the allegations of damages, 
which are different for the two years. The answers and re- 
plies are identical with one exception to be mentioned later. 

Plaintiff alleges that he owns land in Sarpy county, inter- 
sected by the Papillion Creek Drainage Ditch; that a road 
known as 48th street lies directly east of the land of the 
plaintiff; that defendant in 1938 constructed the road and 
raised the same from two to four feet above the level of the 
adjacent lands, including plaintiff’s, and negligently refused 
to construct sufficient culverts through the grade of the 
road which would have allowed surplus water to flow in its 
natural course, and as a result the same was.forced back by 
the grade of the road upon the lands. of the plaintiff; that 
on September 27 and 28, 1941 (June 19 and 20, and July 19, 
1942, in the second action) rain fell upon the plaintiff's and 
adjoining lands, and because of the defendant’s failure to 
provide and maintain adequate culverts through the grade 
of the road, the natural flow of the rain water was obstruct- 
ed, forced in large and unnatural quantities upon his lands, 
where it remained for several weeks to the material dam- 
age and destruction: of plaintiff’s crops; that it was the du- 
ty of defendant to construct and maintain sufficient culverts 
in said road to permit the natural and normal fall of rain 
water to pass down and through the natural watercourses, 
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and to maintain the road so as to permit the rain water to 
flow in its natural course and be drained from plaintiff's 
land; and because of defendant’s failure to perform its du- 
ty, said waters were forced back upon plaintiff’s land to his 
damage. 

Defendant, by its answer, denied generally and alleged 
that sufficient culverts had been placed in the roadway to 
drain said lands of all natural flow of rain water; and that 
if damage was caused to plaintiff, it was the direct and 
proximate result of the acts of the plaintiff in changing the 
natural flow of the water on his land by building dikes 
across Papillion creek, by constructing a ditch across his 
lands intersecting Papillion Drainage ditch, and by failure 
to maintain the drainage ditch dikes and by plowing them 
down. 

Plaintiff, by reply, denied any allegations of the answer 
that controverted the allegations of his petition. 

Plaintiff makes. no complaint here of the instructions 
submitting the issues to the jury, but rather argues that the 
jury’s verdict is so contrary to the evidence, when meas- 
ured by the instructions, as to be clearly wrong and requir- 
ing a reversal. , 

The trial court instructed the jury that the burden was 
upon the plaintiff to prove by a preponderance of the evi- 
dence: “1. That the natural drainage from plaintiff’s land 
was from the northwest to the southeast across 48th Street 
Highway. 2. That said defendant, by raising the grade of 
48th Street Highway from two to four feet, and its failure 
and neglect to construct and maintain sufficient culverts 
under and through said grade to allow surplus water from 
plaintiff’s land, during normal rain storm, to flow in its 
natural course, obstructed and forced flood waters in large 
and unnatural quantities upon plaintiff’s land damaging 
and destroying his crops. 3. The damages plaintiff has sus- 
tained and the amount thereof for said years or each of 
them.” 

The jury were further instructed that “it was the duty of 
the defendant to so construct and maintain said highway as 
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not to interfere with the natural drainage of plaintiff’s land, 
and to provide sufficient culverts in and across said highway 
to allow ordinary flood waters from. plaintiff’s land to fol- 
low the natural course of drainage.” 

We review the evidence in the light of the established 
rule that a verdict of a jury in a law action based upon con- 
flicting evidence will not be disturbed on appeal, unless 
clearly wrong. McCown v. Schram, 139 Neb. 738, 298 N. 
W. 681. 

Plaintiff’s land lies in a valley at the lower end of a drain- 
age basin comprising some 135,000 acres. This land was 
naturally drained by Papillion creek. It has been artificial- 
ly drained by a drainage ditch, into which there have been 
added additional drainage burdens by other developments 
in the upper reaches of the basin, so that at times of heavy 
rainfall or floods in the basin, the drainage ditch is insuf- 
ficient in size to carry the water load dumped into it. 

The road, about which complaint is made, runs north and 
south along the east side of plaintiff’s land, and is construct- 
ed of dirt taken from the sides of the highway. The chan- 
nel of Papillion creek ran generally from northwest to 
southeast across plaintiff’s land, and crossed the road run- 
ning in an easterly direction. A bridge was placed across 
the highway at the point where the old channel crosses, and 
apparently has been there for many years. Farther south 
there is a four-foot and still farther south a two-foot di- 
ameter culvert across the road. There is evidence that these 
culverts, or at least one, were not kept fully open. The land 
involved in this action (some 80 acres) lies north and east 
of the old creek. The drainage ditch coming from the north 
intersects the creek channel just to the west of the land in- 
volved, follows south, and then runs southeast, at a distance 
of about a quarter of a mile southwest of the old creek 
channel. 

There are at least three low spots in the drainage ditch 
bank to the west of plaintiff’s lands. Plaintiff had built a 
dike or irrigation ditch running east and west to the north 
of the land in question, which ran up to the drainage ditch 
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and into which, on occasion, he pumped water from the 
drainage ditch. Plaintiff had also built three dikes across 
the creek channel, one at the drainage ditch, one to the east 
thereof, and one just west of the road in question, and cre- 
ated ponds sufficient to propagate fish in them. To the east 
of the road, and below and not on plaintiff’s land, the creek 
bed had been filled in with sediment, old trees, car bodies, 
etc., so that the flow of water in the natural channel there 
was greatly retarded. The land involved in this action 
sloped naturally from the northwest to the southeast. 
Along the south border (being the channel of the creek), 
the land sloped toward the creek and some distance out, 
away from it. To the north of the land involved was high 
ground so that a part of this land was lower than. the land 
on either side, and did not have complete natural drainage. 
The land to the east of the road in places was as high as, 
and in places higher than, the plaintiff’s land to the west of 
the road. 

The defendant rebuilt the road in either 1936 or 1938. It 
was raised more in the low places than in the high places. 
Plaintiff’s witnesses fix the increased height at from two to 
four feet. The men who built the road fix the original in- 
crease at from 16 inches to two feet. Actua] measurements, 
made by test diggings at the time of the trial, fix the in- 
crease at from eight inches to two feet and the average at 
17 inches. Additional culverts were not placed in the road- 
way. When the road elevation was raised, a ditch of sub- 
stantial size was dug along the west side of and parallel to 
the road leading to and ending in the old channel at the 
bridge. . 

When the heavy rains came, not only the plaintiff’s land, 
but the whole area of low land was flooded. That situation 
had existed at flood periods for years before the highway 
was improved. Plaintiff introduced pictures showing that, 
immediately following the 1942 rains, the land on both sides 
‘of the road was under water and the roadway a narrow 
strip of land leading out into the water. Other pictures 
show the entire roadway under water for a considerable 
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distance in the lower part of the valley. Plaintiff’s theory 
and testimony were that the roadway, after the new con- 
struction, retarded the drainage and held back the waters 
on his lands for periods up to three weeks; whereas, before 
it had been but periods of hours before the water subsided. 
This evidence was disputed. Defendant’s evidence was that 
this water came from the higher elevations, not on plain- 
tiff’s lands; that it drained off more quickly than plaintiff 
claimed; that it was not drained off because of the obstruc- 
tions placed in the old channel on plaintiff’s lands and be- 
low his lands; that the ditch alongside the road furnished 
as good or better drainage than the natural drainage into 
the creek, and that considerable water of necessity re- 
mained on plaintiff’s land, because of natural depressions 
and the dikes across the channel of the natural creek drain. 
Defendant’s expert witnesses testified that the roadway did 
not affect the crest elevation of the flood waters, and that 
the roadway did not have anything to do with holding the 
flood waters or retarding the drainage. The trial court 
sent the jury out to view the premises. They had the ad- 
vantage of that observation. Under this evidence we can- 
not say that the jury’s verdict was wrong. 

Plaintiff complains that the court in its instructions re- 
ferred to “culverts and dikes,” and seems to charge that the 
answer of defendant was changed “after trial’ to read 
“dikes.” There is nothing in the record here to show any 
change in the pleadings. It has long been the rule that 
“The transcript of a record filed in this court for the pur- 
pose of appeal imports absolute verity, and in considering 
the appeal must be treated as the sole and exclusive evi- 
dence of the facts.” In re Estate of Piel, 141 Neb. 783, 4 N. 
W. 2d 875. See Lippincott v. Lippincott, ante, p. 486, 13 N. 
W. 2d 721. 

The transcript shows that in the answer in one case, de- 
fendant stated in part that plaintiff’s damage, if any, was 
caused “by the building of a dike across the Papillion’ 
Creek” and in the other answer “by the building of dikes 
across the Papillion Creek.” Plaintiff testified on cross-ex- 
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amination, without objection, that he built “dikes” across 
the creek and indicated the location of three of them. There 
was no dispute at the trial, or distinction made between 
“dike” and “dikes.’’ We see no merit in the contention that 


prejudicial error resulted. 
The judgment of the trial court is affirmed. 
AFFIRMED, 


ALBERT R. DRIER, APPELLEE, V. KNOWLES VANS, INC., 
APPELLANT. 
14 _N. W. 2d 222 


FILep APRIL 21, 1944. No. 31765. 


1. Appeal and Error. The record of the trial court in all appellate 
proceedings imports absolute verity. If such record is incom- 
plete or incorrect, the remedy is by appropriate proceedings to 
secure a correction thereof in the trial court. 

2. Justices of the Peace. The above rule applies to proceedings in 
justice of the peace courts. 

A case removed to the district court from a judgment 

of a justice of the peace is rightly dismissed if appellant, by 

reason of his own laches, failed to file an appeal bond within 
the time limited by statute for that purpose. 

The statute is mandatory. The giving of the appeal 

bond is essential to confer jurisdiction of the cause upon the 

oa aeoled court. 

: APPEAL AND ERROR. Where a party makes the mails his 

agent ior the purpose of delivering an appeal bond to the court, 

the negligence of the agent, if any, is the negligence of the party. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H, BROADY, JUDGE. Affirmed. 


S. L. Winters, for appellant. 
Harry A. Spencer, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


SIMMONS, C. J. 
This is an appeal from the judgment of the district court 
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dismissing an appeal from justice court because of the fail- 
ure of appellant to file the required bond in time. We affirm 
the judgment of the tria! court. 

The transcript of the proceedings in the justice court, 
filed in the district court, recited that plaintiff filed his bill 
of particulars praying judgment against the defendant for 
the sum of $96.35 and costs, including an attorney’s fee. 
Trial was had on September 2, 1943. Plaintiff and defend- 
ant offered testimony, and the cause was taken “under ad- 
visement until September 3rd.” On September 3 judg- 
ment was entered for the plaintiff for $65, costs. and attor- 
ney’s fee. The transcript further recited that a bond for 
appeal was received by mail September 14, too late “for ap- 
proving” because received more than ten days after the 
judgment was rendered. The transcript further recited 
that I am filing said bond, but this court cannot approve 
said bond, hereby disapprove same, but include said bond, 
with all other papers, filed in this case.” 

Plaintiff thereafter filed a motion to dismiss the appeal 
because the bond was not approved, because it was filed 
more than ten days after the judgment was rendered, and 
the judgment of the justice court had become absolute. 

Defendant resisted the motion to dismiss on the grounds 
that the justice had found the bond satisfactory, except as 
to filing date; that the postal authorities had not delivered 
the bond to the right address; that the record should show 
that the court at the close of the trial had announced he 
would decide the case on. September 4; that on September 4 
plaintiff's attorney wrote the defendant’s attorney that the 
justice “advised me today” that he had rendered judgment 
and that the plaintiff’s attorney was so advising in order 
that defendant ‘would have ample time to appeal ;” that the 
defendant’s attorney received the letter on September 7, the 
6th being a holiday; that a bond was secured and mailed to 
the justice on September 10; that defendant’s attorney did 
not know the street address of the justice; that Mr. Knowles 
was ‘out of town on business” and it was impossible to ob- 
tain the street address of the justice, so the letter was ad- 
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dressed to “Judge Woolsey, Justice of the Peace, Lancaster 
County, Lincoln, Nebraska; that the postal authorities 
first delivered it to the wrong address and finally to the jus- 
tice on September 14; then followed a recital of correspond- 
ence with the justice and plaintiff’s attorney occurring sub- 
sequent to September 14, from which it is claimed that the 
judge had advised defendant’s attorney that the bond “was 
satisfactory” but “it came too late,” and that the attorneys 
had understood that the judge “agreed” to decide the case 
on September 4 (the plaintiff’s attorney’s letter says “by 
September 4th’) and had decided it on the 3d; that the at- 
torney for plaintiff admitted he was partly to blame in not 
advising that the case was decided on September 3, but had 
written under the impression that the judge had decided it 
on the 4th; and that plaintiff’s attorney had: suggested that 
a transcript be had and “if there be any contest on this 
point” that it be had in district court. Defendant contends 
that the fault was with the justice, and plaintiff’s attorney 
and the postal authorities, and not the defendant. In his 
objections, defendant suggests a diminution of the record. 
He, however, did not offer a supplemental transcript in the 
district court and does not here assign any error in that re- 
gard. 

A hearing was had on the motion. A “bill of exceptions” 
was prepared by defendant’s attorney, consisting of the 
series of letters referred to in the objections and copies of 
the affidavits. attached to the objections. The trial court 
certified that the letters “were, at least read to the court, at 
the arguments and contents all considered in reaching a de- 
cision on the motion to dismiss.” Without determining the 
sufficiency of this record to constitute a bill of exceptions, 
we will consider the exhibits as properly before us. 

The defendant, having filed in the district court a tran- 
script of the justice court proceedings, sought in the district 
court to impeach that transcript. The transcript recited 
that the case was taken under advisement until September 
3, and then decided, and that the justice disapproved the 
bond when tendered because it was presented out of time. 


622 NEBRASKA REPORTS [VoL. 144 


Drier v. Knowles Vans, Inc. 


The established rule is that the record of the trial court 
in all appellate proceedings imports absolute verity. If 
such record is incomplete or incorrect, the remedy is by ap- 
propriate proceedings to secure a correction thereof in the 
trial court. Omaha Loan & Trust Co. v. Hogeboom, 47 Neb: 
7, 66 N. W. 14; Lippincott v. Lippincott, ante, p. 486, 13 N. 
W. 2d 721. This rule applies to proceedings in the justice 
of peace courts. People’s Bldg. Loan & Savings Assn. v. 
Cook, 63 Neb. 437, 88 N. W. 763. 

The statute applicable here is: “The party appealing 
shall, within ten days from the rendition of judgment, en- 
ter into an undertaking to the adverse party, with at least 
one good and sufficient surety, to be approved by such jus- 
tice, * * * ”’ Comp. St. 1929, sec. 21-1302. This period be- - 
gins to run when the judgment is entered on the docket. 
Bishop v. Lincoln Baseball Club, 98 Neb. 558, 153 N. W. 
586. A case.removed to the district court from a judgment 
of a justice of the peace is rightly dismissed if the appel- 
lant, by reason of his own laches, failed to file an appeal 
bond within the time limited by statute for that purpose. 
The statute is mandatory. The giving of the appeal bond is 
essential to confer jurisdiction of the cause upon the appel- 
late court. Security Mutual Life Ins. Co. v. Gilliam, 148 
Neb. 673, 10 N. W. 2d 670, and decisions there cited. 

The fault here does not lie with the justice of the peace; 
neither was it with the plaintiff’s attorney. He, when ad- 
vised of the decision, promptly and voluntarily wrote the 
defendant’s attorney of the date when he had been told of 
the decision, not the date when the decision was rendered. 
He did this not to prevent an appeal, but to facilitate ap- 
peal, if defendant desired to make it. There was ample 
time after that notice was received for defendant to deter- 
mine when the time began to run. He made no inquiry. He 
took three days to prepare and mail a bond. There was 
still ample time to present the bond. It was not the fault of 
the justice of the peace, nor of the plaintiff’s attorney, that 
Mr. Knowles was out of town on other business, that de- 
fendant elected to send the bond to the justice in the mails, 
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and that defendant’s attorney did not know the street ad- 
dress of the justice and used a general address. The de- 
fendant made the mails his agent to transport and deliver 
the bond to the justice of the peace court. Under similar 
circumstances, this court said: “The agent was selected by 
the appellant, and the negligence of the agent, if any, was 
the negligence of the appellant.” Larson v. Wegner, 120 
Neb. 449, 233 N. W. 258. Having so selected his agent, he 
placed the burden upon that agent to search out and find the 
justice in Lincoln, Nebraska. The agent performed the 
task, but too late. The delay here was occasioned by the 
defendant’s laches in proceeding as he did. 

The district court rightly dismissed the appeal. Its judg- 
ment is affirmed. 

AFFIRMED, 


IN RE APPLICATION OF MERNA CARPER FOR A WRIT OF 
HABEAS CORPUS. 
RUDOLPH TESAR, PETITIONER, APPELLANT, V. HATTIE BOWLEY 
ET AL., APPELLEES. 
14 N. W. 2d 225 


FILED APRIL 21, 1944. No. 31723. 


1. Habeas Corpus. Habeas corpus is a collateral, not a direct, pro- 
ceeding when regarded as a means of attack upon a judgment 
sentencing a defendant. It cannot be used as a substitute for 
a writ of error. 

The regularity of the proceedings leading up to the 
‘sentence in a criminal case cannot be inquired into on an appli- 
cation for a writ of habeas corpus. If the court had jurisdiction 
of the defendant and the authority to try the charge against 
him, its action can be assailed only in a direct proceeding. 

3. Constitutional Law. While a defendant in a criminal case is en- 
titled to defend by counsel, such right is not inalienable and not 
conferred by consideration of public policy. He may, by judi- 
cial confession of guilt, waive the constitutional rights guaran- 
teed him by the federal and state Constitutions. 
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APPEAL from the district court for York county: LOVEL 
S. HASTINGS, JUDGE. Affirmed. 


Fitzgerald, Tesar & Welch, for appellant. 


Maynard M. Grosshans, Walter R. Johnson, Attorney 
General, and Carl H. Peterson, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

An application for a writ of habeas corpus was brought 
in the district court by her attorney in behalf of Merna 
Carper, hereinafter referred to as the applicant, containing 
allegations: That the applicant was denied her constitu- 
tional rights under the provisions of the federal and state 
Constitutions ; further that she was induced, through fraud 
and coercion by police officers, to enter a plea of guilty to 
breaking and entering; that she was denied counsel and the 
services of the public defender. The return and answer to 
the writ denied applicant had been deprived of her constitu- 
tional and statutory rights, as she claimed; alleged that she 
was lawfully detained in the women’s reformatory. On 
these issues joined hearing was had, the writ denied, and ap- 
plicant appeals. 

The record discloses that the applicant, her husband and 
a friend were arrested almost immediately after the hus- 
band had broken into and entered a drug store, to steal some 
narcotics, for the use of the three; the applicant was stand- 
ing on the sidewalk near the store. After her arrest she de- 
nied having any part or assisting in the commission of the 
crime. At the police station she informed the inspector of 
detectives and the deputy county attorney that she was not 
guilty and was without funds with which to procure coun- 
sel and desired counsel. Applicant also testified that the 
police officers had been abusive to her and, by fraud and co- 
ercion, sought to induce her to plead guilty to the crime 
charged, stating that if she failed to do so an habitual crim- 
ina] charge would be placed against her. 
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We are cognizant of the rights of the accused in criminal 
prosecutions, as set forth in articles V and VI, Amendments 
to the Constitution of the United States, and likewise sec- 
tion 11, art. I of the Constitution of Nebraska, and the due 
process clause appearing in section 3, art. I of the Nebraska 
Constitution. There is no contention that the court lacked 
jurisdiction to receive the plea of guilty entered by the ap- 
plicant (defendant) to the crime charged. 

From the testimony of the deputy county attorney it is 
clear that the applicant was informed of her constitutional 
and statutory rights before entering any plea in the district 
court. She admitted that she had a conversation with the 
deputy county attorney and was informed of her rights, and 
it is apparent, from her previous criminal record, that she 
was familiar in some degree with her constitutional and 
statutory right to have counsel represent her if she so de- 
sired. On at least two previous occasions she had expe- 
rience in entering a plea of guilty to forgery in the United 

_ States district court, in the district court of the state, and 
at the time of her arrest there was a forgery charge pend- 
ing against her. 

In McCarty v. Hopkins, 61 Neb. 550, 85 N. W. 540, where 
the defendant entered a plea of not guilty, later changed it 
to guilty, and then filed a petition for a writ of habeas cor- 
pus, challenging the jurisdiction of the trial court, this 
court said: “The right of an accused person to be tried by a 
jury drawn from the county or district in which the pros- 
ecution was initiated, is a mere personal privilege and, like 
the other rights conferred by section 11, article I of the 
constitution, may be waived. Even the right to a trial, any- 
where or under any conditions, may be waived, and in prac- 
tice is waived when the accused makes a judicial confession 
of his guilt. When no issue is raised; when the prisoner 
pleads guilty to the information or indictment, there is 
nothing to try; the right to a jury is waived and with it, of 
course, the constitutional guaranties with respect to the 
conduct of criminal] prosecutions. The defendant in a crim- 
inal case is entitled to defend by counsel, to have a copy of 


626 NEBRASKA REPORTS [VoL. 144 


In re Application of Carper, Tesar v. Bowley 


the accusation, to meet the witnesses against him face to 
face, to have process to compel the attendance of witnesses 
in his behalf and to speedy public trial by an impartial jury 
composed of persons who are presumably acquainted with 
his good repute; but these rights are not inalienable; they 
were not conferred upon him from any consideration of 
public policy, and he may, therefore, insist upon them or 
abandon them at pleasure.” 

In the case of Alexander v. O’Grady,. 187 Neb. 645, 290 
N. W. 718, in the opinion the court said: 

“As to the failure of the trial court to provide relator 
with the services of an attorney, the rule appears to be, viz.: 

“<The constitutional right of accused to have the assist- 
ance of counsel may be waived, and a waiver will be implied 
where accused, being without counsel, fails to demand that 
counsel be assigned him.’ 16 C. J. 821.” So, also, this court 
ig committed to the view that a person charged with a 
crime may, by a judicial confession of guilt, waive all rights 
secured to him by section 11, art. I of the Constitution. 
See McCarty v. Hopkins, supra. 

We are cognizant of the provisions of section 29-1803, 
Comp. St. Supp. 1941, with reference to the public defend- 
er’s office and duties imposed. From all the circumstances 
and evidence, it is obvious that the applicant did not seek 
to avail herself of such service. Her contention that the 
public defender’s office neglected its duty as to her is wholly 
without merit. 

The applicant in this case resorted to a writ of habeas 
corpus and seeks thereby to question the validity of her 
sentence, which would properly arise under a writ of error. 
This court is committed to the view: Habeas corpus is a 
collateral, and not a direct, proceeding, when regarded as a 
means of attack upon a judgment sentencing a defendant; 
it cannot be used as a substitute for a writ of error. Hul- 
bert v. Fenton, 115 Neb. 818, 215 N. W. 104; In re Appli- 
cation of Maher, North v. Dorrance, ante, p. 484, 13 N. W. 
2d 653. See, also, In re Application of Niklaus, Niklaus v. 
Holloway, ante, p. 503, 13 N. W. 2d 655. 
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When charged with the crime the applicant (defendant) 
in the first instance entered a plea of not guilty, later en- 
tered a plea of guilty, and then, after sentence was pro- 
nounced, sought, by motion, to again change her plea to not 
guilty and procure counsel. She evidently felt that the 
sentence was too heavy for her participation in the crime 
charged. ‘ 

Section 28-201, Comp. St. 1929, provides: “Whoever aids, 
abets or procures another to commit any offense may be 
prosecuted and punished as if he were the principal offend- 
er.” 

Applicant was fully informed that her participation in 
the offense charged, as related by her, would be treated as 
the cited section of the statute provides. The fact that she 
testified she was subordinated to the desires and wishes of 
her husband, was groggy from taking amytal pills and 
whisky, does not constitute a legitimate excuse for her ac- 
tion. 

Viewing the record and all of the facts and circumstances 
detailed therein, we are led inescapably to the conclusion 
that the applicant knew she was entitled to a trial; that 
counsel would be furnished if she desired, and that she could 
waive trial, services of counsel, and plead guilty. The trial 
judge who sentenced her recognized such fact, as well as 
the trial judge who heard the habeas corpus proceedings. 
The record is insufficient to establish that fraud, coercion, 
duress or force was used by any of the officers connected 
with the applicant’s arrest, or by any of those who accom- 
panied her to and from court. 

We conclude that the trial court did not err in denying 
the writ of habeas corpus. 

AFFIRMED. 
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EDWARD L. O’SHEA, APPELLANT, V. LOYAL L. SMITH ET AL., 
APPELLEES. 
14 N. W. 2d 174 


FILED APRIL 21, 1944. No. 31665. 


1, Appeal and Error. A finding made by the supreme court on a 
state of facts becomes binding and res judicata or the law of 
the case on a retrial on remand to the district court when the 
facts referable to the finding are the same on the second as on 
the first trial. 

2. Specific Performance. In an action for specific performance of a 
contract to convey real estate, where the vendee is willing to 
accept the vendor’s title, the vendor may not set up as a defense 
to the action a defect therein. 


APPEAL from the district court for Kimball county: J. 
LEONARD TEWELL, JUDGE. Reversed, with directions. 


John F. Kerrigan and Torgeson & Halcomb, for appel- 
lant. 


Kuns & Van Steenberg and L. L. Smith, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is the second appearance of this action in this court. 
The opinion on the former appearance is reported in 142 
Neb. 231, 5 N. W. 2d 348. As there stated it is an action in- 
stituted by Edward L. O’Shea, plaintiff and appellant, 
against Loyal L. Smith, Durland Trust Company, Durland 
Trust Company, trustee, and Gus Rieseberg and Emma 
Rieseberg, husband and wife, defendants and appellees, the 
purpose of which is to obtain specific performance of a con- 
tract for the sale of real estate claimed to have been entered 
into between the plaintiff and defendant Loyal L. Smith. 

The appeal on the former appearance was from the ac- 
tion of the court in sustaining a general demurrer to plain- 
tiff’s petition and the dismissal of the action. 

The petition on the former appearance of the case here, 
which is the same petition that is here now, sets forth that 
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the defendant Loyal L. Smith is the owner of the beneficial 
interest in the real estate in question, which real estate is 
situated in Kimball county, Nebraska; that the Durland 
Trust Company, defendant, has no interest in the real es- 
tate except that it holds the naked legal title in trust; and 
that the defendants Gus Rieseberg and Emma Rieseberg 
have no interest in the controversy but are tenants in pos- 
session. 

The petition further sets forth that a valid and binding 
written contract was entered into between the parties by 
written offer by the defendant Loyal L. Smith and written 
acceptance by the plaintiff, which offer and acceptance are 
contained in 23 letters and telegrams of negotiation which 
passed between these parties. The letters and telegrams 
are attached as exhibits and made a part of the petition. 

The details of the negotiations and the alleged offer and 
acceptance as disclosed by the letters and telegrams are 
contained as quotations from this correspondence in the 
former opinion and will not be repeated here. 

After consideration of the petition and the general de- 
murrer thereto this court held that the petition did state a 
cause of action, and reversed and remanded the action. In 
the opinion it was stated: 

“Applying the rules set forth, the conclusions that the 
petition sets forth a valid and binding contract between the 
plaintiff and the defendant Loyal L. Smith, and that the 
contract has been breached by said defendant, appear ines- 
capable. 

“In the light of the further allegations of the petition, it 
is the opinion of the court that the petition states a cause 
of action for specific performance of the contract pleaded, 
and that the trial court erroneously sustained the general 
demurrer.” 

On remand to the district court the defendants answered. 
The answer contained a general denial; a denial that the 
Durland Trust Company or Durland Trust Company, trus- 
tee, had any part in the negotiations for the sale of the real 
estate in question; that plaintiff has no legal or equitable 
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interest in the subject matter of the action; that the com- 
munications did not amount to a contract or one which 
would support an action for specific performance. 

On the pleadings as thus outlined the case proceeded to 
trial. At the conclusion of the trial the court found in fa- 
vor of defendants and entered a judgment of dismissal of 
plaintiff’s petition. From this judgment plaintiff has ap- 
pealed. 

In lieu of bill of exceptions the case comes here on a case 
stated or “stipulation of evidence in the district court.” 

To the extent necessary to set it forth here the case stated 
shows that under a trust agreement the legal title to the 
real estate is in the Durland Trust Company, with an equi- 
table interest in defendant Loyal L. Smith, which trust 
agreement is set forth at large in the case stated; that the 
defendants Rieseberg have no interest in the real estate ex- 
cept as tenants; an admission of the transmittal and the 
truth of the communications attached to the petition and 
considered on the former appearance of the case in this 
court; and a memorandum by the trial court indicating the 
decision and the basis therefor. 

There is nothing whatever to show that any evidence was 
adduced interpretative or explanatory of or that had a ten- 
dency to qualify the meaning of the communications which 
plaintiff alleged and which this court held amounted to and 
was a written contract. In the former opinion it was stated: 

“Also for the purpose of our consideration of this case, it 
being the sufficiency of the language of the petition to state 
a cause of action that is in question, it is the duty of this 
court to give to the words used in the correspondence their 
ordinary and popularly accepted meaning in the absence of 
explanation or qualification. * * * There is nothing of an ex- 
planatory or qualifying character appearing in the petition 
or the exhibits. 

“The claimed contract here is not a formal one, but it is 
claimed by the plaintiff that the letters and telegrams, made 
a part of the petition, when considered together constitute 
a valid, binding and enforceable agreement in writing be- 
tween the parties.” 
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Notwithstanding this pronouncement and without any 
more explanation or qualification than was before this 
court when the pronouncement was made the district court 
found, and in part based its decision on such finding, that 
no contract existed. This action of the trial court was 
clearly erroneous. The former finding of this court, in the 
light of the absence of evidence attaching a difference to the 
meaning of these communications on the second appearance 
of the case in the district court, was binding and became 
res judicata or the law of the case. The rule announced in 
Callahan v. Prewitt, 143 Neb. 793, 13 N. W. 2d 660, as fol- 
lows, is applicable here: “These findings were definite and 
unequivocal and, within the limits of the evidence upon 
which they are based, became final, ves judicata and bind- 
ing upon the parties. By an abundance of authority they 
became the law of the case to that extent.” 

The only other question requiring consideration herein is 
the fact that the defendant Loyal L. Smith does not have 
the legal title, and is unable to convey the legal title to the 
real estate in question because of the interest therein which 
is disclosed by the case stated in the Durland Trust Com- 
pany. He contends that this admitted fact defeats the right 
to specific performance of the contract, especially in view 
of the fact that the record does not disclose an offer by 
plaintiff to accept the interest of defendant subject to the 
rights of the Durland Trust Company. — 

It is true that in the case stated there is no offer to : ac- 
cept specific performance subject to the rights of the Dur- 
land Trust Company. There is an offer to so take in the 
brief, the effect of which we do not determine. We think, 
however, that the record does disclose such a willingness 
and amounts to such an offer. The petition declares an in- 
terest in the Durland Trust Company, and of course, by this 
declaration and admission, the plaintiff by his action sought 
specific performance of the contract subject to whatever 
rights the Durland Trust Company had which were su- 
perior to those acquired by him under the contract which 
he seeks to have specifically performed. The fact that as 
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between him and the Durland Trust Company in his prayer 
he seeks to have the interest of the Durland Trust Company 
declared inferior to his own does not appear to have any 
material significance. This we think is a sufficient offer to 
accept in specific performance such interest as defendant 
Loyal L. Smith has subject to the interest of the Durland 
Trust Company. 

This being true this phase of the case is controlled by the 
holding in Lutjeharms v. Smith, 76 Neb. 260, 107 N. W. 
256, as follows: “The rule, however, is that where the ven- 
dee is willing to accept the vendor’s title, the vendor can- 
not set up as a defense to the action a defect in his title.” 
See, also, Gartrell v. Stafford, 12 Neb. 545, 11 N. W. 732; 
Davis v. Merson, 103 Neb. 397, 172 N. W. 50. The plaintiff 
is entitled to a decree for specific performance in accord- 
ance with the prayer of his petition. 

The decree of the district court is reversed and the cause 
remanded with directions to the district court to decree spe- 
cific performance of the contract as prayed by the petition 
subject however to the rights and interests of the Durland 
Trust Company in the real estate in question. The cause is 
remanded for trial between plaintiff and defendant Durland 
Trust Company for the purpose of determining and decree- 
ing the rights of plaintiff under his contract as specifically 
enforced and the Durland Trust Company under its trust 
agreement in the real estate in question, the pleadings be- 
ing generally sufficient to permit of litigation in this action 
of this question between these parties. 

REVERSED, WITH DIRECTIONS. 
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STATE EX REL. O. M. CAMPBELL, DOING BUSINESS AS CAMP- 
BELL AUDITING COMPANY, APPELLEE, V. JOHN SLAVIK, 
RESPONDENT, APPELLANT, 

14 N. W. 2d 186 


FILED APRIL 21, 1944. No. 31714. 


1.. Counties and County Officers. Where the necessary elements are 
present claims against counties are subject to compromise by 
county boards and they may in the absence of vitiating elements 
settle litigation against the county. 

2. Evidence. In the absence of evidence to the contrary the law 
presumes that public officers have complied with the law and that 
their proceedings are valid. 

3. Counties and County Officers. County commissioners act quasi ju- 
dicially in passing upon claims against a county whenever their 
action is not merely a formal prerequisite to the issuance of a 
warrant but involves the determination of questions of fact upon 
evidence or the exercise of discretion in ascertaining or fixing 
the amount to be allowed. 

If a claim is one upon which judicial action is required 
by the county board the passing upon the claim is a judicial act 
and unless appealed from cannot be disturbed. 

5. Appeal and Error. The dismissal of an appeal without an exam- 
ination of the case upon its merits operates as an affirmance of 
the judgment appealed or attempted to be appealed from. 

6. Mandamus. After the statutory period for appeal by a taxpayer 
has passed, one in whose favor a claim has been duly allowed by 
a county board may by mandamus compel the issuance of a war- 
rant for the payment of such claim. 

The mere fact that there is another remedy at law will 
not prevent the issuance of a writ of mandamus unless the oth- 
er remedy is adequate to afford relief upon the very subject mat- 
ter involved, a remedy appropriate and effectual to enforce the 
right or compel performance of the particular duty in question, 
and a remedy to which the relator may at all times resort for 
full relief against the party from whom the duty is owing as 
distinguished from one against a third person. 


APPEAL from the district court for Douglas county: AR- 
THUR C. THOMSEN, JUDGE. Affirmed. 


Kelso Morgan and Clinton Brome, for appellant. 


Abrahams & Frenzer, contra. 
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Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. : 


CHAPPELL, J. 

Respondent appeals from the allowance of a writ of man- 
damus requiring him to issue a warrant upon the county 
treasurer to the order of relator for payment of a claim as 
allowed and directed by the board of county commissioners 
of Douglas county, Nebraska. The question for decision, 
based upon undisputed facts, is whether relator has an ade- 
quate remedy at law. 

Briefly, the: facts are, that on November 12, 1941, the 
county board, acting upon the report and recommendations 
of a grand jury, entered into a written contract with re- 
lator, whereby the county employed him to examine the rec- 
ords of certain county officials and thereafter make a com- 
plete report of his findings. Relator proceeded to perform 
the contract, and filed with the county three itemized claims 
for services rendered, amounting in the aggregate to $5,- 
915.62. Each of these claims was disallowed by the board 
of county commissioners by a vote of three to two, and from 
each disallowance relator perfected a separate appeal to the 
district court for Douglas county. 

In the first of these appeals the county, as defendant, 
filed a general demurrer to plaintiff’s petition which was 
sustained. Relator, as plaintiff in the action, elected to 
stand upon his petition, whereupon a judgment of dismissal 
was entered by the trial court on May 5, 1942, and relator 
prosecuted an appeal therefrom. On January 29, 1948, this 
court sustained validity of the contract, held that the coun- 
ty was liable for the reasonable value of the services ren- 
dered, that the demurrer should have been overruled, and 
reversed and remanded the cause to the district court. See 
Campbell v. Douglas County, 142 Neb. 773, 7 N. W. 2d 764. 

While that appeal was pending in the supreme court, re- 
lator submitted to the board of county commissioners of 
Douglas county an offer to accept the sum of $5,880 in full 
payment, satisfaction, and discharge of any and all of his 
claims and demands against the county for ‘services ren- 
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dered by him under the contract, and upon payment there- 
of to dismiss with prejudice any and all proceedings then 
pending on appeal from disallowance of claims. On August 
25, 1942, the county board adopted a resolution accepting 
the offer, authorizing and directing the county attorney to 
take the necessary action to effect a dismissal of all such 
proceedings then pending on appeal, allowing the claim, 
and specifically directing the county clerk of Douglas coun- 
ty, respondent herein, to draw a warrant on the general 
fund in the sum of $5,880 in favor of relator in full settle- 
ment, satisfaction, and discharge of any and all of relator’s 
claims and demands against the county. The county attor- 
ney thereafter appealed from this action of the county 
board to the district court, but on June 2, 19438, the appeal 
was duly dismissed by the district court without decision on 
the merits, and no further action was taken therein. 

The evidence discloses that relator was at all times ready, 
willing, and able to perform the acts required of him by the 
resolution and to dismiss with prejudice all appellate pro- 
ceedings instituted by him against the county. On June 28, 
1943, he delivered to respondent a written communication, 
referring specifically to the adoption of the resolution of 
August 25, 1942, the county attorney’s. appeal from the ac- 
tion of the county board, and the dismissal of the appeal. 
Therein he further offered to comply in every respect with 
the requirements of the resolution, and respectfully request- 
ed, in pursuance of and as directed by its terms, that re- 
spondent in his capacity as county clerk draw a warrant on 
the general fund payable to relator in the sum of $5,880. 
The respondent refused to comply with this request. The 
chairman of the county board testified that he is now, and 
was at all times, ready and willing to sign the warrant and 
meet all requirements for its validity. 

The general] rule is that, where the necessary elements 
are present, claims against counties are subject to com- 
promise by county boards and they may in the absence of. 
bad faith, fraud, collusion, or other vitiating elements set- 
tle litigation against the county. See 20 C. J. S. 1261, sec. 


636 NEBRASKA REPORTS [VoOL. 144 
State ex rel. Campbell v. Slavik 


303. In the absence of evidence to the contrary, the law 
presumes that public officers have complied with the law 
and that their proceedings are valid. See Majerus v. School 
District, 139 Neb. 823, 299 N. W. 178; Kelly v. Broadwell, 
3 Neb. (Unof.) 617, 92 N. W. 643. Therefore, since there 
is no evidence in this record to the contrary this court will 
presume that the county board properly and regularly 
adopted the resolution of August 25, 1942, within the law 
and authority conferred upon them. 

In Hansen. v. Cheyenne County, 139 Neb. 484, 297 N. W. 
902, this court held that, ‘County commissioners act quasi 
judicially in passing upon claims against the county, when- 
ever their action is not merely a formal prerequisite to the 
issuance of a warrant, but involves the determination of 
questions of fact, upon evidence or the exercise of discre- 
tion in ascertaining or fixing the amount to be allowed.” 
And, “If a claim is one upon which judicial action is re- 
quired by the county board, the passing upon the claim is a 
judicial act and unless appealed from cannot be disturbed.” 
See, also, Heald v. Polk County, 46 Neb. 28, 64 N. W. 876. 
The case of Campbell v. Boyd County, 117 Neb. 186, 220 N. 
W. 240, is authority for the proposition that the action of a 
county board in allowing a claim by way of compromise of 
a pending claim is an exercise of judicial power on the part 
of the board. 

Only recently this court reaffirmed the general rule that, 
“the dismissal of an appeal from an appellate court with- 
out an examination of the case upon its merits operates as 
an affirmance of the judgment appealed or attempted to be 
appealed from.” Power v. Federal Land Bank, 141 Neb. 
139, 2 N. W. 2d 924. We must conclude then that when the 
county attorney’s appeal to the district court from the ac- 
tion of the county board in passing the resolution and al- 
lowing relator’s claim was duly dismissed in the district 
court for Douglas county such dismissal operated as an af- 
firmance of the county board’s judicial action. The allow- 
ance of the claim thereby became final, superseded, and was 
defensive of, the three actions then pending upon appeal. 
See 20 C. J. S. 1261, sec. 303. 
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It was held in State v. Board of County Commissioners of 
Cass County, 53 Neb. 767, 74 N. W. 254, that, after the stat- 
utory period for appeal by a taxpayer has passed, “One in 
whose favor a claim has been duly allowed by a county 
board may, by mandamus, compel the issuance of a warrant 
for the payment of such claim.”’ In this connection, the du- 
ty of the county clerk, respondent herein, is fixed by section 
26-115, Comp. St. Supp. 1941, and the remedy of manda- 
mus, upon refusal to perform the duty, is awarded by sec- 
tion 20-2156, Comp. St. 1929. 

Nevertheless, it is respondent’s contention that under the 
provisions of section 20-2157, Comp. St. 1929, and by rea- 
son of the opinion of this court in Lobeck v. State, 72 Neb. 
595, 101 N. W. 247, the relator has an adequate remedy at 
law by the prosecution to judgment of the three pending ap- 
peals involved in the resolution of the county board. Under 
the undisputed facts, which are supported by applicable 
law, the latter precedent relied upon by respondent is clear- 
ly distinguishable from the case at bar. It would unneces- 
sarily prolong this opinion to recite these distinctions in 
detail. Suffice it to say, that if the county attorney’s appeal 
from the resolution and allowance of relator’s claim were 
still pending in the district court for Douglas county the 
precedent would be pertinent, but otherwise it has no sim- 
ilarity. 

It is conceded that by statute (section 20-2157, Comp. St. 
1929), and precedent of this court, the writ of mandamus, 
“may not be issued in any case where there is a plain and 
adequate remedy in the ordinary course of the law.” State 
ex rel Sutton v. Towl, 127 Neb. 848, 257 N. W. 263. How- 
ever, there is ample authority that the mere fact that there 
is another remedy at law will not prevent the issuance of a 
writ of mandamus unless the other remedy is adequate to 
afford relief upon the very subject matter involved, a rem- 
edy appropriate and effectual to enforce the right or com- 
pel performance of the particular duty in question, and, a 
remedy to which the relator may at all times resort for full 
relief against the party from whom the duty is owing as 
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distinguished from one against a third person. See 38 C. J. 
561; 34 Am. Jur. 838, sec. 44; State ex rel. Farmer v. Grand 
Island & W. C. R. Co., 27 Neb. 694, 43 N. W. 419; State ex 
rel. Butler County Agricultural Society v. Coufal, 1 Neb. 
(Unof.) 128, 95 N. W. 362; Hopkins v. State ex rel. Omaha ° 
Cooperage Co., 64 Neb. 10, 89 N. W. 401; State ex rel. Lu- 
ben v. Chicago & N. W. R. Co., 83 Neb. 524, 120 N. W. 163. 

Under the circumstances appearing in this case, we de- 
cide that the three appeals still pending in the district 
court for Douglas county meet none of these requirements 
and afford relator no adequate remedy in the ordinary 
course of the law which would bar his right to mandamus 
as prayed by him. 

The judgment of the trial court was correct, and it is 
hereby affirmed, 

AFFIRMED. 


W. L. WISTROM, APPELLEE, V. C. A. FORSLING, SHERIFF, 
ET AL., APPELLANTS, 
14 N. W. 2d 217 


FILED APRIL 28, 1944. No. 31524. 


1. Judgment. Where a court has jurisdiction of the parties and 
the subject matter of the action, a judgment rendered is not 
void and subject to collateral attack, even though the court was 
in error in holding that a cause of action was properly stated. 


2. There is no connection between jurisdiction and the 
sufficiency of the allegations of a petition to state a cause of 
action. : 

3. . Where the allegations of a petition are sufficient to in- 
form the defendant what relief the plaintiff demands, the court 
having the power to grant it in a proper action, jurisdiction 
exists. 

4, . If a defendant, served. with a summons in a county oth- 


er than where the action is brought pursuant to section 20-504, 
Comp. St. 1929, desires to assert the invalidity of such service, 
he must do so directly in that action and not collaterally, where 
the petition shows that the court has jurisdiction of the subject 
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matter of the action and where a summons has been served up- 
on a resident defendant. 


APPEAL from the district court for Kimball county: J. 
LEONARD TEWELL, JUDGE. Opinion on motion for rehearing 
of case reported in 143 Neb. 294. Former opinion modified, 
former judgment reversing case and dismissing action ad- 
hered to and motion for rehearing denied. 


Torgeson & Halcomb and Chambers, Holland & Locke, 
for appellant. 


P. J. Heaton and John H. Kuns, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and POLK and Nuss, District Judges. 


CARTER, J. 

Our first opinion in this case will be found in 148 Neb. 
294,9 N. W. 2d 294. In that opinion we determined that 
the petition filed in the municipal court in Lincoln was suf- 
ficient to confer jurisdiction over the plaintiff who was 
served with process in Kimball county. In determining 
that question we said that the petition in the municipal 
court “did state a joint cause of action against Carr and the 
plaintiff here and that on the basis of the petition summons 
was properly issued for service in Kimball county, Nebras- 
ka.” On motion for a rehearing it is pointed out that an en- 
dorser of a negotiable instrument must be given notice of 
dishonor by nonpayment, otherwise such endorser is dis- 
charged. Comp. St. 1929, sec. 62-701. The petition filed in 
the municipal court failed to allege any notice of dishonor 
to the endorser. It is then urged that as plaintiff failed’ to 
state a cause of action against the endorser the municipal 
court judgment is wholly void. For the purposes. of this 
opinion we concur in the view that the petition filed in the 
municipal court did not state a cause of action against the 
endorser and that a demurrer thereto, if timely made, should 
have been sustained. 10 C. J. S. 1231, sec. 616. The sole 
question is whether this makes the judgment void so that it 
may be successfully attacked collaterally. 
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It seems to be the rule that allegations immaterial and 
wholly insufficient in law may be sufficient to “set the judi- 
cial mind in motion,” or to “challenge the attention of the 
court,” and to give actual jurisdiction, though a wrongful 
one, which will shield the proceedings from collateral at- 
tack. ‘The complaint may seek a specific enforcement of 
some contract or trust concerning real estate. It may show 
on its face that the contract was made or trust arose by 
parol and is barred by the Statute of Frauds; that it is 
barred by the Statute of Limitations; that the plaintiff is 
an administrator while the cause of action belongs to the 
heirs; that the defendant was disabled by law from making 
such a contract or becoming such a trustee; that no cause 
of action has yet arisen for want of a demand and refusal, 
and yet a decree specifically enforcing the same is not void, 
although no approach towards stating a cause of action is 
made. * * * A large number of cases are cited * * * where 
the judgment is not void although the affidavit, complaint 
or petition showed affirmatively that the plaintiff had no 
cause of action whatever. These illustrations show that 
there is no connection between jurisdiction and sufficient al- 
legations. In other words, in order to ‘set the judicial mind 
in motion,’ or to ‘challenge the attention of the court,’ it is 
not necessary that any material allegation should be suf- 
ficient in law, or that it should even tend to show facts that 
are sufficient. If that were the rule, the absence of any 
material allegation would always make the judgment void, 
because it cannot be said that such a complaint has any ten- 
dency to show a cause of action. It will be seen from the 
cases about to be cited, that, when the allegations are suf- 
ficient to inform the defendant what relief the plaintiff de- 
mands—the court having power to grant it in a proper case 
—jurisdiction exists, and the defendant must defend him- 
self.”” Vanfleet, Collateral Attack, p. 80. See, also, Free- 
man, Judgments (5th ed.) 2692. 

Our decisions appear to adhere to the foregoing rule. In 
Dryden v. Parrotte, 61 Neb. 339, 85 N. W. 287, we said: 
“Whether the facts stated in the petition constituted a 
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cause of action and entitled the plaintiffs to relief, was a 
judicial question which the trial court had authority to con- 
sider and decide; and it is a universal principle—an axiom 
of the law—that where a court has jurisdiction of both the 
subject-matter and the parties, power to decide implies au- 
thority to decide either way—to reach either a right or a 
wrong conclusion—and, in conformity therewith, to pro- 
nounce a judgment that will be conclusive upon the litigants 
and those in privity with them, unless reversed, vacated or 
modified in an appellate or other direct proceeding institut- 
ed for that purpose. The sufficiency of the petition is not a 
test of jurisdiction; although it may be defective in sub- 
stance it will support a judgment if the court has authority 
to grant the relief demanded and the facts upon which the 
demand is based are intelligibly set forth.” 

. In Logan County v. Carnahan, 66 Neb. 693, 95 N. W. 812, 
we said: “The court having jurisdiction to hear and deter- 
mine the right of a county to enforce a tax lien and to de- 
cree foreclosure and sale of real estate in satisfaction there- 
of, and the county having authority under the statute to in- 
stitute proceedings and maintain an action in its own be- 
half and as trustee for those other bodies for whom the 
taxes are levied, a decree rendered which determines the 
right of a county to maintain such an action, and directs 
a sale of the property, would not be subject to collateral] at- 
tack, even though the court committed an error in holding 
the petition stated a cause of action. If, in such action 
brought by a county to foreclose a lien for taxes assessed 
on real estate, the petition is materially defective because 
of a failure to properly allege facts disclosing that prior to 
the institution of the suit to foreclose, the land upon which 
the tax was a lien had been sold by the county treasurer 
and tax-sale certificate issued therefor, this fact would not 
render a decree therein absolutely void for lack of jurisdic- 
tion and subject to collateral attack. The sufficiency of a 
petition is not the test of jurisdiction. Even though the 
court commits error in holding it sufficient if it had juris- 
diction, such holding will not subject the judgment ren- 
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dered to collateral attack.” See, also, Howell v. Ross, 69 
Neb. 1, 94 N. W. 955; Brandeen v. Lau, 118 Neb. 34, 201 N. 
W. 665; In re Guardianship of Warner, 187 Neb. 25, 288 N. 
W. 39. We conclude, therefore, that the petition filed in the 
municipal court stated facts bringing the case within the 
jurisdiction of that court; and the judgment entered, evén 
though based on a petition vulnerable to direct attack, is 
valid and not subject to collateral attack. Under the cir- 
cumstances shown, the action was rightly brought in the 
municipal court of Lancaster county, and the summons 
properly issued for service on plaintiff in Kimball county, 
as provided by section 20-504, Comp. St. 1929. See Hobson 
v. Cummins, 57 Neb. 611, 78 N. W. 295; Hess v. Lell, 4 Neb. 
(Unof.) 476, 94 N. W. 975; Barry v. Wachosky, 57 Neb. 
534, 77 N. W. 1080. 

The objection to the sufficiency of the petition filed in the 
municipal court in failing to state a cause of action against 
the endorser is here raised by the maker of the note. This 
is not a matter available to the maker in a collateral attack 
upon the judgment. Belcher v. Palmer, 35 Neb. 449, 53 N. 
W. 380. See, also, 10 C. J. S. 1232. 

Plaintiff relies upon Burwell v. Gaylord, 119 Minn. 426, 
138 N. W. 685; Witte v. Broz, 111 Neb. 76, 197 N. W. 121; 
and Adams v. Guthrie & Co., 113 Neb. 192, 202 N. W. 867. 
An examination of these cases reveals that the objections 
to the sufficiency of the petitions were raised in the original 
actions and not by collateral attack as in the case at bar. 
We agree with the rules of law announced in these cases, 
but they have no application here. It is urged, however, 
that the following language from the Adams case sustains 
plaintiff's position: “And, as this case does not come within 
the exceptions referred to in this statute, the indorser, C. E. 
Adams, was discharged. He had no interest in this case 
adverse to plaintiff, and was a mere sham defendant. This 
being true, the trial court erred in not sustaining the objec- 
tion to jurisdiction presented by each of the defendants 
other than C. E. Adams, by way of special appearance, and 
in not sustaining the motion for judgment on that part of 
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defendants’ answers wherein objection to jurisdiction over 
their respective persons was pleaded.” This language is 
undoubtedly correct in its application to the facts in a case 
where the sufficiency of the pleadings is directly raised. 
But in the case at bar the pleadings have in effect been held 
sufficient and a judgment entered thereon. The entry of 
the judgment implies that the pleadings were sufficient to 
sustain the judgment, and no appeal having been taken, the 
judgment and the proceedings incidental to its procure- 
ment have become final and the right to retry such issues 
in a collateral proceeding does not exist. It is contended 
that section 62-701, Comp. St. 1929, creates an exception to 
the general rule. It provides: “Except as herein otherwise 
provided, when a negotiable instrument has been dishon- 
ored by non-acceptance or non-payment, notice of dishonor 
must be given to the drawer and to each indorser, and any 
drawer or indorser to whom such notice is not given is dis- 
charged.” It is urged that a failure to plead a notice of dis- 
honor not only discharges the obligation, but it has the ef- 
fect of a satisfaction of the obligation. While we do not 
think the distinction is material, we are of the opinion that 
a discharge of an endorser within the meaning of section 
62-701 is not the equivalent of a satisfaction of the obliga- 
tion. This is evidenced by the provisions of section 62-721, 
Comp. St. 1929, as follows: “Notice of dishonor may be 
waived either before the time of giving notice has arrived 
or after the omission to give due notice, and the waiver may 
be express or implied.” The fact that notice of dishonor 
may be waived either before or after the time for giving 
the notice is convincing proof that a discharge within the 
meaning of section 62-701 does not amount to a satisfaction 
of the obligation. See, also, Kuhl v. Schlichtemeier, 14 Fed. 
2d 593. 

We agree fully with the doctrine previously announced by 
this court that in a personal action the service of summons 
on a nominal defendant in the county where the suit is 
brought does not authorize the issuance of a summons to 
another county for the real defendant. But such an issue 
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must be raised directly where the subject matter of the ac- 
tion is within the jurisdiction of the court. It is not avail- 
able in a collateral action such as we have here. The judg- 
ment obtained in the municipal court being valid, it is ob-. 
vious that the action was rightfully brought in the munici- 
pal court of Lancaster county and, consequently, the issu- 
ance of summons to Kimball county for service on the plain- 
tiff was in accordance with section 20-504, Comp. St. 1929. 
While it is true that fraud and collusion were alleged, our 
former opinion properly disposes of those questions in hold- 
ing that there was no evidence to sustain the allegations. 
Our former opinion is modified to the extent stated here- 
in, the judgment reversing the case and dismissing the ac- 
tion is adhered to and the motion for a rehearing is denied. 


M. A. LARSON, APPELLANT, v. FRANK MARSH ET AL., 
APPELLEES, 
14 N. W. 2d 189 


FILED APRIL 28, 1944. No. 31725. 


1. Officers. Where a public officer has been clothed by statute with 
power to do an act which concerns the public interest or the 
rights of third persons, the execution of the power may be in- 
sisted on as a duty, although the wording of the statute is per- 
missive merely and not peremptory. 

A ministerial act is one that is performed in response 
to a duty which has been positively imposed by law and its per- 
formance required at a time and in a manner or upon conditions 
which are specifically designated, the duty to perform under the 
conditions specified not being dependent upon the officer’s judg- 
ment or discretion. 

That a public officer may be obliged to ascertain facts 

on the existence of which a duty to perform becomes clear and 

specific, does not of itself operate to convert the act into one ju- 
dicial in nature. 

Where a statute invests an individual with a direct le- 

gal interest and the legal right to require the performance of a 

ministerial duty by a public officer, such officer may be required 
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to respond in damages for the breach of the duty owed to such 
individual. 

5. Elections. The duty imposed upon the secretary of state by sec- 
tion 32-1175, Comp. St. Supp. 1941, to designate a candidate’s 
post-office address after his name on the ballot, when the con- 
ditions prescribed by the statute exist, is a ministerial duty for 
the breach of which he becomes liable in damages for any injury 
proximately resulting therefrom. 

6. Pleading. A demurrer to a petition which states a cause of ac- 
tion presents no question as to the extent of the recovery to be 
had or the rule that shall govern in measuring the damages. 

7. Damages. Nominal damages may be recovered where a cause of 
action for a legal wrong is established and there is no proof of 
actual damages. 

8. Elections. In an action against an election officer for damages 
for failure to place a candidate’s post-office address after his 
name on the ballot as required by section 32-1175, Comp. St. 
Supp. 1941, the salary of the office sought by such candidate is 
not a proper element of damage for the reason that such damage 
is not proximately attributable to the wrongful acts complained 
of. 


APPEAL from the district court for Lancaster county: 
JEFFERSON H. BROADY, JUDGE. Reversed. 


William L. Walker, for appellant. 


Walter Rk. Johnson, Attorney General, Robert A. Nelson 
and Peterson & Devoe, contra, 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CARTER, J. 

This is an action for damages brought by the plaintiff, 
M. A. Larson, against the defendants, Frank Marsh, secre- 
tary of state, and John B. Quinn, deputy secretary of state, 
and their respective bonding companies, because of the 
failure of the defendant officers to comply with the request 
of plaintiff to designate and describe him on the 1942 Re- 
publican primary election ballot by placing after his name 
as a candidate for railway commissioner the words “Cen- 
tral City, Nebraska,” as required by section 32-1175, Comp. 
St. Supp. 1941. The trial court sustained a general demur- 
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rer to the second amended petition upon which plaintiff 
elected to stand. The trial court thereupon dismissed the 
action and plaintiff appeals. 

The petition alleges that the defendant, Frank Marsh, is 
the duly elected, qualified and acting secretary of state of 
the state of Nebraska and that the defendant, the Great 
American Indemnity Company, is the surety on his official 
bond. It also alleges that the defendant, John B. Quinn, is 
the duly appointed, qualified and acting deputy secretary of 
state of the state of Nebraska and that the defendant, the 
Century Indemnity Company, is the surety on his official 
bond. The petition further alleges that the plaintiff properly 
filed his name with the secretary of state as a Republican 
candidate for the office of railway commissioner on July 2, 
1942. It is alleged that previous to July 1, 1942, one Ray R. 
Larson of Wayne, Nebraska, had filed as a Republican candi- 
. date for railway commissioner. Enclosed with the necessary 
filing papers was a letter signed by the plaintiff which con- 
tained the following: “Due to the fact that there will be an- 
other Larson on the Primary Ballot, I am requesting that 
my address be placed on the ballot as follows:—M. A. Lar- 
son Central City, Nebraska.” Plaintiff alleges, also, that 
he informed John B. Quinn, deputy secretary of state, by 
telephone and letter of his desire to be identified on the bal- 
lot as “M. A. Larson, Central City, Nebraska.” 

It is alleged that the defendant officers violated the pro- 
visions of section 32-1175, Comp. St. Supp. 1941, and the 
terms of their surety bonds by willfully, maliciously, negli- 
gently and carelessly refusing and neglecting to comply 
with said request. Asa result it is alleged that the defend- 
ant officers caused ballots to be printed in all counties of the 
state for the primary election held on August 11, 1942, 
without such requested designation appearing thereon. 
Plaintiff further alleges that he was well known over the 
state as M. A. Larson of Central City, Nebraska, and as a 
result of the failure of the defendant officers to comply with 
his request as required by section 32-1175, he was prevent- 
ed and deprived of receiving all the votes intended for him. 
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The petition alleges that because of the resulting confusion 
of candidates, plaintiff was deprived of the Republican 
nomination for railway commissioner, that one John Knick- 
rehm received the Republican nomination as a result there- 
of, and that said Knickrehm was elected to said office at the 
general election held on November 3, 1942. . Plaintiff con- 
cluded his petition with a prayer for judgment for dam- 
ages in the sum of $30,309, with interest and costs. 

The sole question for our consideration is the correctness 
of the court’s order in sustaining the demurrer to plaintiff's 
petition. In determining this question we will treat all 
pleadings of fact contained in the challenged petition and 
every reasonable and fair intendment which can be drawn 
therefrom as true. 

The statute alleged to have been violated by the defend- 
ant officers provides in part as follows: “When two or more 
of the surnames of candidates for the same office are the 
same in spelling or sound, the Secretary of State * * * may 
on request of either of such candidates print on the ballot 
immediately after his or her name in not to exceed five 
words the post office address and occupation of such candi- 
date.” Comp. St. Supp. 1941, sec. 32-1175. 

It is urged that no liability on the part of the defendant 
officers exists because of a breach of the duty imposed by 
the statute for the reason that such duty is permissive and 
discretionary only. This contention is largely based on the 
language of the statute in providing that the secretary of 
state may under certain conditions print the post-office ad- 
dress and occupation after the name of the candidate on the 
ballot. That the use of the word ‘‘may” means “shall” un- 
der such circumstances and imposes a positive duty cannot 
be questioned. The rule seems to be that where a public of- 
ficer has been clothed by statute with power to do an act 
which concerns the public interest or the rights of third 
persons, the execution of the power may be insisted on as 
a duty, although the wording of the statute is permissive 
merely and not peremptory. We are of the opinion there- 
fore that the statute imposes a positive duty upon the sec- 
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retary of state to perform the acts required by such statute 
when conditions exist which make the statute applicable. 

It is contended by the defendants that when the secretary 
of state is requested by a candidate to have a designation 
placed after the candidate’s name on the election ballot he 
is required to exercise judgment and discretion and, conse- 
quently, is exempt from liability because of the judicial 
character of the act. We think the duty prescribed by the 
statute was ministerial and that the contentions of defend- 
ants to the contrary cannot be sustained under the law. 

A ministerial act has been defined as one performed in 
response to a duty which has been positively imposed by 
law and its performance required at a time and in a manner 
or upon conditions which are specifically designated, the 
duty to perform under the conditions specified not being de- 
pendent upon the officer’s judgment or discretion. Mechem, 
Public Officers, 442, The fact “that a necessity may exist 
for the ascertainment, from personal. knowledge, or from 
information derived from other sources, of those facts or 
conditions, upon the existence or fulfillment of which, the 
performance of the act becomes a clear and specific duty, 
does not operate to convert the act into one judicial in its 
nature.” First Nat. Bank of Key West v. Filer, 107 Fla. 
526, 145 So. 204. See, also, Grider v. Tally, 77 Ala. 422. 

Defendants urge that the duty imposed by the statute un- 
der consideration is a duty owing solely to the public and 
not to the particular candidate. We agree that if the duty 
is owing solely to the public, an individual has no right of 
action against an officer for a breach thereof. McConnell v. 
Dewey, 5 Neb. 385; School District v. Burress, 2 Neb. (Un- 
of.) 554, 89 N. W. 609; Wilson v. Spencer, 91 Neb. 169, 135 
N. W. 546. But when the statute, as here, invests an indi- 
vidual with a direct interest and the legal right to require 
its performance, an officer may be required to respond in 
damages for the breach of the duty owed to such individual. 
It is only where the duty is owing solely to the public that 
the public officer who fails in performing the duty is ex- 
empted from liability. The rule is aptly stated by an au- 
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thoritative text writer as follows: “So it is immaterial that 
the duty is one primarily imposed upon public grounds and 
therefore a duty owing primarily to the public, if, notwith- 
standing, the individual has in it a distinctive and direct 
interest and the legal right to require its performance; the 
right of action springs from the fact that the private indi- 
vidual receives a special and peculiar injury from the neg- 
lect in performance against which it was in part the pur- 
pose of the law to protect him.”’ Mechem, Public Officers, 
448. We think the correct rule is that where a statute im- 
poses on a public officer the performance of ministerial du- 
ties in. which a private individual has a special and direct 
interest, the officer will become liable to such individual for 
damages which he may proximately sustain in consequence 
of the failure or neglect of such officer to perform the duty 
or to perform it properly. Fidelity & Deposit Co. v. Cone, 
138 Fla. 804, 190 So. 268. 

That the plaintiff had a special and direct interest in the 
performance of the ministerial act by the secretary of state 
is self-evident from a reading of the statute. It is a candi- 
date who meets the conditions prescribed by the statute 
who may require the performance of the ministerial duty 
by the secretary of state. The fact that it is left to the can- 
didate affected to invoke the provisions of the statute, evi- 
dences legislative recognition that the candidate who comes 
_ within its provisions has a direct interest in its enforce- 
ment. We are convinced therefore that plaintiff has stated 
a cause of action in his petition and that the demurrer 
thereto should have been overruled. — 

In the case at bar there was a clear legal duty on the part 
of the defendant officers to designate the post-office address 
after plaintiff’s name on the ballot. Public officers must be 
held to a faithful performance of their ministerial duties, 
and where a private individual has a special and direct in- 
terest, the officer becomes liable in damages for any injury 
which he may proximately sustain in consequence of his 
breach of duty. Ordinarily where there is a wrong there is 
a remedy, and where a public officer disregards his minis- 
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terial duties he becomes liable to individuals who sustain 
special damages because of a breach thereof. Horner v. 
Terpin, 68 S. Dak. 309, 258 N. W. 140; Amy v. The Super- 
visors, 11 Wall. 136, 20 L. Ed. 101; State v. Title Guaranty 
& Surety Co., 27 Idaho 752, 152 Pac. 189. 

Complaint is made that the damages alleged are not prop- 
erly recoverable in an action such as we have before us. A 
petition is not vulnerable to general demurrer merely be- 
cause the extent of recovery is not correctly alleged or the 
correct measure of damages set out. In Horner v. Terpin, 
supra, the court in discussing this subject said: “There was 
an absolute right in the plaintiff to have the particular duty 
performed. The complaint alleges a breach of duty by the 
treasurer within the terms of each of the bonds given as re- 
quired by statute for the faithful performance of the duties 
of his office, entitling plaintiff at least to nominal damages. 
* * * We express no opinion as to the measure of damages. 
A demurrer to a complaint which states a cause of action 
presents no question as. to the extent of the recovery to be 
had or the rule that shall govern in measuring the dam- 
ages.” We conclude therefore that plaintiff, if the allega- 
tions of his petition be true, has suffered an injury at the 
hands of the defendant officers which would entitle him to 
recover all damages proximately resulting therefrom and 
which, in any event, would entitle him to a judgment for 
nominal damages. ‘“Nomina] damages may be recovered 
where a cause of action for a legal wrong is established, but 
there is. no proof of actual damages.” 25 C. J. S. 466. 

Plaintiff alleges that he expended $309 in making his 
campaign for the Republican nomination for railway com- 
missioner and that this is a damage resulting proximately 
from the injury sustained. He also alleges. that he has been 
damaged to the extent of $30,000, the total of six years’ 
salary at $5,000 a year. It is fundamental that plaintiff 
can recover only such damages. as proximately result from 
the injury inflicted. The injury in the present case is the 
result of the failure of the defendant officers to designate 
the post-office address of plaintiff on the primary election 


Vou. 144] JANUARY TERM, 1944 651 


Larson v. Marsh 


ballot. He is in no position to claim damages because he 
was not nominated for the office of railway commissioner 
because such damage cannot be shown to be the proximate 
result of the breach of duty on the part of the defendant 
officers. The question whether the expenses incurred in 
making his primary election campaign is an injury prox- 
imately resulting from the breach of duty charged may be 
dependent upon the nature of the evidence produced with 
reference thereto. The evidence not being before us, we 
are in no position to decide the question at this time. 

We are of the opinion, however, that defendants are 
clearly right in their assertions that the salary claimed as 
damages is too remote and too speculative to be considered 
a damage proximately resulting from the breach of duty 
charged. In Hill v. Carr, 186 Ill. App. 515, the court said: 
“It is a well-settled principle of law that if any independent 
agency intervenes between the cause complained of and the 
injury inflicted, to which the injury might be attributable, 
then no recovery could be had as it would not be the prox- 
imate cause. Under these counts of the declaration it ap- 
pears that an election was to be held in November follow- 
ing, for which the appellant must be voted for, and at which 
he must receive a requisite number of votes. before he could 
obtain the office which he alleges he was deprived of, and 
if he had failed to receive a plurality of the votes he would 
have been deprived of the office. It appears to us that the 
cause alleged in these four counts is too remote from the 
acts of wilfulness complained of and that it cannot be said 
that the loss of this office was directly attributable to the 
acts of appellees in refusing to count such votes at the pri- 
mary election, and we believe that the court did not err in 
sustaining the demurrer to these four counts and each of 
them.” See, also, Judd v. Polk, 267 Ky. 408, 102 S. W. 2d 
3825; Frank v, Eaton, 225 App. Div. 149, 231 N. Y. Supp. 
477. 

We conclude that the petition states a cause of action and 
that the trial court was in error in sustaining defendants’ 
demurrer and dismissing the action. The case is therefore 
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reversed and the cause remanded for further proceedings 
in accordance with this opinion. 
REVERSED. 


HENRY L. MCGOWAN, APPELLANT, V. GEORGE NEIMANN 
ET AL., APPELLEES. 
14 N. W. 2d 326 


FILeD APRIL 28, 1944. No. 31691. 


1. Adverse Possession. The plea of title to land by adverse posses- 
sion to be effective must be proved by actual, open, exclusive 
and adverse possession under claim of ownership for the full 
statutory period of ten years. 

Where a fence has been constructed as a boundary line 
between the property of two landowners, one of whom claimed 
ownership to such fence line for the full statutory period of 
ten years, and is not interrupted in his possession or control 
during that time, he will, by adverse possession, gain title to 
such land as may have been improperly enclosed with his own 
land. 


APPEAL from the district court for Morrill county : HEN- 
RY J. BEAL, JUDGE. Reversed. 


Torgeson & Halcomb, for appellant. 
R. P. Kepler and John H. Kuns, contra. 


Heard before SIMMONS, C. J.,, PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

This action presents a boundary line dispute, as to the 
division line between the east and west half of section 18, 
township 17 north, range 51, west of the 6th P. M., in Mor- 
rill county, Nebraska. Plaintiff contends that he has been 
in actual, open, exclusive and adverse possession of the land 
which he purchased for a period of ten years or more, and 
thereby became the owner of 20.49 acres of land, the strip 
of land involved in this action. ‘ 
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Plaintiff's petition alleges, in substance, that he became 
owner on January 29, 1925, of the east half of section 18, 
township 17 north, range 51, west of the 6th P. M., de- 
scribed by metes and bounds; further alleges adverse pos- 
session ten years prior to the removal by defendants of an 
old division line fence and the erection of a new fence by the 
defendants in the spring of 1938. 

Defendant George Neimann is the owner of the north- 
west quarter, and defendant A. J. Heinlein is the owner of 
the southwest quarter, of the section. The controversy is 
over the line running north and south across the section 
and separating the land of the plaintiff from that of the de- 
fendants. Plaintiff contends that the true line is not one 
dividing the section equally in half, the line contended for 
by the defendants, but that the true line is one arrived at by 
metes and bounds as described in the petition, and which 
placed it on a line almost parallel with the center line but 
at a sufficient distance farther west to give the plaintiff the 
20.49 acres of the west geographical half of the section to 
which the defendants claim ownership. 

The defendants’ answers and cross-petitions admit their 
ownership of lands heretofore described; deny the allega-- 
tions of the plaintiff’s petition and admit the boundary line 
is in dispute. In a previous trial the trial court found gen- 
erally in favor of the defendants and against the plaintiff, 
and that the action was brought under section 34-301, 
Comp. St. 1929, which provides for court action for settling 
disputed corners; further that the pleadings. did not raise 
the issues of recognition and acquiescence of boundaries or 
adverse possession. The court fixed the boundary line as 
contended for by defendants, and entered decree accord- 
ingly. 

On appeal to this court, in the case of McGowan v. Nei- 
mann, 1389 Neb. 639, 298 N. W. 411, the cause was remanded 
for a new trial on the issues presented by the pleadings, 
holding that “section 34-301, Comp. St. 1929, is broad 
enough to, and does, authorize action in equity to determine 
boundaries of rea] estate, the ownership of which is in 
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whole or in part in dispute.” In the instant case, the plead- 
ings are the same. 

The reply of the plaintiff to the answers and cross-peti- 
tions of the defendants is, in effect, a general denial. At the 
conclusion of the trial, defendants were granted leave to 
amend their cross-petitions and answers to conform to the 
evidence, alleging, in substance, that in June, 1928, the 
plaintiff acquiesced in and agreed to surrender the strip of 
land in dispute, and took possession of other land in lieu 
thereof, and has violated the agreement. 

The trial court found the boundary line to be as contend- 
- ed for by the defendants and as set forth in what is re- 

ferred to as the Chaloupka survey in the spring of 1928; 
found the survey to be correct in establishing the true sec- 
tion corners and boundaries and confirmed the survey; fur- 
ther that the plaintiff failed to establish adverse possession 
of the disputed strip of land, although the plaintiff actually 
held possession of the strip since his purchase in 1925; that 
in June, 1928, his statements and agreements with defend- 
ants and the witness Delashmett interrupted his adverse 
_and hostile possession thereof; that from June, 1928, until . 
this case was filed in May, 1938, his possession was not ad- 
verse. From this decree plaintiff appeals. 

The record discloses: The plaintiff purchased the land 
described in the petition under an agreement for a warran- 
ty deed January 29, 1925, from one Roland Rodman. At 
the time of purchase, the boundaries of the land were point- 
ed out to him; that is, the division fence as it existed pre- 
vious to, at the time of and until removal by the defendants 
in the spring of 1938. From the time of taking possession 
of the land plaintiff’s tenants farmed on the west up to the 
line ; on the south up to the line, and on the north, with the 
exception of a small patch of alfalfa. On the east there is 
a strip of sod inside of the fence. The road on the east at 
the time was a trail but was improved in 1928 and moved 
a little farther to the east, creating a narrow strip of land, 
which he also farmed, between the old fence and the new 
fence. The plaintiff’s testimony was to the effect that the 


new road was created two or three rods farther east. 
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Exhibit 1, received in evidence, is a plat of the east half 
of section 18, prepared by the county surveyor (Drake at 
that time), employed by the plaintiff to establish the bound- 
ary lines of his and. The surveyor was informed by plain- 
tiff of his claim, and the land was checked by both. The 
surveyor furnished plaintiff a description of his land by 
metes and bounds. The starting point was the southeast 
corner of the east half of section 18, an accepted corner 
with concrete markers, on the plat of the surveyor’s record, 
as disclosed by the records of Morrill county. County sur- 
veyor Chaloupka made a survey in May, 1928, and the trial 
court found that the Chaloupka survey resulted in the es- 
tablishment of the true section corner, quarter-section cor- 
ner, and the center of said section 18. 

The evidence further discloses that the land in question 
had, for a number of years, been farmed up to the old fence 
line, and that the old fence had remained in such position 
for a period of more than 25 years. About the middle of 
June, 1928, defendant George Neimann drove to Kimball, 
met and talked with the plaintiff. He testified he told plain- 
tiff: “I found out that our fences and old lines wasn’t on the 
corners, the surveyor showed us the corners, and I would 
like him to move east so we could give ours up on the west 
and move east also because I was having trouble on the west 
of me with a farmer * * * .” The plaintiff said “he didn’t 
want any trouble moving east, but, he says, ‘In time if I can 
move east without any trouble you can have your’s on the 
west.’”’ He further testified that the plaintiff did move 
east in 1935 and plowed the land from the old line to the 
road. This strip of land was put in crops and has been in 
constant cultivation. A few days later defendant A. J. 
Heinlein and the witness Delashmett called on the plaintiff 
at his home. Defendant Heinlein testified that he told 
plaintiff: “* * * we ought to do something about that line; 
that it had been drifting along and that there had been a 
dispute, and that we ought to get something done. Q. What 
did he say to that? A. And he said to let it go a little while 
until he seen what he would get on the east side. * * * I told 
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him that we could just as well fence it up and get these lines 
on the place where they belonged, and if anything happened 
that he should lose that I would give it back to him. Q. 
What did he say to that? A. He agreed to that; he didn’t 
want to be moving back and forth; he said he would rather 
do it all at once. Q. Now, do you know whether or not he 
ever did get that on the east straightened out—and get pos- 
session of it? A. Yes; Iam sure he got it.” 

The witness. Delashmett testified that plaintiff said, “he 
wasn’t interested in giving up anything until he got some 
land on the east—possession of that without any trouble” 
and that “he would like to be fair about anything.’ The 
witness testified that plaintiff told him “if he got that east 
side straightened up then he was willing to try to get this 
west side straightened up.” There is some evidence that in 
accordance with the survey of 1928 there was a move of 
_ land lines among owners in an attempt to meet the geo- 
graphical lines as established by such survey. Defendant 
Neimann further testified that he had a conversation with 
one Mayer, who owned land east of section 18, in township 
17, and who testified he moved east to the line of the new 
survey; that after this conversation Mayer and defendant 
Neimann went to see the plaintiff and told him “that the 
land on the east side was there for him if he would move 
over there and that we could move east on the center line © 
on the dividing—middle of the Section.” All of these con- 
versations were denied by the plaintiff, in that he did not 
remember what was said. 

This brings us to the question, whether or not the conver- 
sations heretofore related were sufficient to consummate an 
agreement between plaintiff and defendants so that the 
claimed adverse possession of the plaintiff was interrupted 
and of no avail. Did the plaintiff, by taking possession of 
the strip on the east side of this section, ratify the conver- 
sations as to agreements and thus interrupt his adverse 
. possession from and after June, 1928? 

The plea of title to land by adverse possession must be 
proved by actual, open, exclusive and adverse possession 
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under claim of ownership for the full statutory period of . 
ten years. Conkey v. Knudsen, 185 Neb. 890, 284 N. W. 
737. 

The plaintiff did not cease farming the strip of land up to 
the old line; nor did he, by his action, show that he had any 
intention of doing so. Nothing more was said by the de- 
fendants; nor was anything done from and after June, 
1928, until the spring of 1938, when defendants removed 
the old line fence and erected another fence, in accordance 
with the Chaloupka survey. 

The defendants contend that agreements made between 
adjoining landowners as to boundary lines are enforceable, 
and cite Clark v. Thornburg, 66 Neb. 717, 92 N. W. 1056, 
and Ryan v. City of Lincoln, 85 Neb. 539, 123 N. W. 1021. 
In the Clark case it is disclosed that an understanding ex- 
isted between the parties that the location of the fence was 
temporary and that it should be removed when the true line 
was finally established. In Ryan v. City of Lincoln, supra, 
the plaintiff specifically testified that when he took title to 
the land he would not assert title against the city, which 
shows that plaintiff never intended to take title against the 
city by adverse possession. 

In the instant case there was no agreement between the 
parties that the boundary should be changed to what is. con- 
tended to be the true division line. From an analysis of 
the conversations which defendants contend constitute the 
agreement, we gather that plaintiff wanted to be sure that 
they had a right to dispossess him and that until they did 
dispossess him he would let the line stay where it was and 
where he claimed it was,—the old fence line. 

The facts of this case show the applicability of the rule 
announced in Ohme v. Thomas, 134 Neb. 727, 279 N. W. 
480, in which this court held: ‘Where a fence is construct- 
ed as a boundary fence between two properties, and where 
the parties claim ownership to the fence for the full statu- 
tory period of ten years, and are not interrupted in their 
possession or control during that time, they will, by adverse 
possession, gain title to such land as may have been improp- 
erly inclosed with their own.” 
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Our attention is directed to exhibit 2, being the contract 
for warranty deed entered into by the plaintiff and the 
grantor Rodman, which states the description of the land 
to be the east half of section 18, township 17 north, range 
51, a legal description. The contention probably is that the 
exhibit indicates that the east half-section, by government 
survey instead of a tract of land by metes and bounds, was 
sold to the plaintiff. Nothing further appears. to have been 
presented by the defendants on this proposition other than 
directing our attention to this exhibit, perhaps on the the- 
ory that the rule sometimes announced, that the adverse 
possession of land cannot be extended beyond the calls of 
the deed means that possession by construction cannot be 
extended beyond the calls of the written instrument by vir- 
tue thereof, is applicable. However, if land be actually oc- 
cupied beyond the calls of the deed, hostile to the true own- 
er, the written instrument does not preclude such occupan- 
cy from being adverse. The occupancy does not refer to 
the deed, but to the fact itself and its hostile character. 
See Frank v. Smith, 188 Neb. 382, 2938 N. W. 329, 184 A. L. 
R. 458; also Rice v. Kelly, 81 Neb. 92, 115 N. W. 625. 

We conclude that the plaintiff has established adverse 
possession to the strip of land in controversy, as required 
by law. 

The judgment of the district court is reversed and the 
cause remanded, with directions to enter judgment estab- 
lishing the boundaries to the east half of section 18 as 
prayed for in plaintiff’s petition, and defendants be per- 
manently enjoined from interfering with such established 
boundaries. 

REVERSED. 
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MARIE LEE, APPELLANT, V. LINCOLN CLEANING & DYE 
WORKS ET AL., APPELLEES. 
14 N. W. 2d 227 


FILED APRIL 28, 1944. No. 31755. 


1. Statutes. If an act is complete and independent in itself, it may 
modify the provisions of existing statutes without controverting 
the provisions of the Constitution relating to amendments. 

Section 20-1912, Comp. St. Supp. 1941, as interpreted 

in Barney v. Platt Valley Public Power and Irrigation District, 

ante, p. 230, 18 N. W. 2d 120, does not apply to the filing fee 

as provided in section 48-175, Comp. St. Supp. 1941, which is a 

part of chapter,57, Laws 1935, it being a complete and inde- 

pendent act by ‘which filing fees in compensation cases were 
placed in a class by themselves by legislative enactment. 

A particular intention expressed in a legislative act, 

if in conflict with a general intention expressed in a later en- 

actment, should be given effect, leaving the latter act to operate 
only outside of the scope of the former. — 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Motion to dismiss appeal 
overruled. 


Frederick J. Patz, for appellant. 
Baylor, TouVelle & Healey, contra, 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

The appellees move to dismiss this appea] for the reason 
that this court is without jurisdiction of the subject matter, 
in that the appellant neglected and failed to deposit with 
the clerk of the district court for Lancaster county a docket 
fee, in the amount of $20, as is required by law. Attached 
to the motion is a certificate of the clerk of the district 
court, setting forth that the filing fee of $20 was never paid 
through the office of the clerk of the district court. This 
court has held in Barney v. Platte Valley Public Power and 
Irrigation District, ante, p. 230, 18 N. W. 2d 120, the fol- 
lowing: 
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“The supreme court has no power to exercise appellate 
jurisdiction in proceedings to review the judgment of a dis- 
trict court in civil cases unless the appellant shall have filed 
a notice of appeal and deposited the docket fee in the office 
of the clerk of the district court within the time fixed and 
as provided in section 20-1912, Comp. St. Supp. 1941.” 

This court in Scott v. Dohrse, 180 Neb. 847, 266 N. W. 
709, held: “Chapter 57, Laws 1935, is a complete and inde- 
pendent act in itself” in ruling on a motion to refund costs 
collected by the clerk of the supreme court for the docket- 
ing of an appeal, under section 33-105, Comp. St. 1929, 
which provides, in substance, that at the time of filing each 
transcript or an original suit or proceeding in the supreme 
court there shall be paid to_the clerk the sum of $20 as a 
docket fee. . 

Section 48-175, Comp. St. Supp. 1935 (a part of chapter 
57, Laws 1985, and now appearing as section 48-175, Comp. 
St. Supp. 1941), -provides: ‘‘No filing fees shall be charged 
by the clerk of any court for any service required by this 
Act” specifically referring to compensation cases under 
such act, which is a complete and independent act in itself. 

Appellees contend that section 20-1912, Comp. St. Supp. 
1941, a procedural act making the payment of a docket fee 
mandatory and making no exception in compensation cases, 
would, in effect, nullify or make inapplicable Scott v. Dohr- 
se, supra, and that the procedural act passed in 1941 isa 
complete and independent act in itself. *. 

Chapter 57, Laws 1935, is a complete and independent 
act in itself. True, it is in conflict with section 20-1912, 
Comp. St. Supp. 1941. Nevertheless, in so far as said sec- 
tion 48-175 is concerned, it modifies section 20-1912, Comp. 
St. Supp. 1941, in so far as said section applies to compen- 
sation cases. The very nature of the workmen’s compensa- 
tion act and the purpose for which it has. been established, 
which we need not detail, discloses conclusively the reason 
for its being complete, separate, distinct and independent, 
as against civil cases generally, to which section 20-1912, 
Comp. St. Supp. 1941, applies. In view of Scott v. Dohrse, 


a 
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supra, and in view of the workmen’s compensation law, it 
is obvious that the legislature did not intend that the pro- 
visions of section 20-1912, Comp. St. Supp. 1941, would ap- 
ply to the workmen’s compensation law, in so far as filing 
fees are concerned. Scott v. Dohrse, supra, pronounces the 
well-established rule: “If an act is complete and independ- 
ent in itself, it may * * * modify the provisions of existing 
statutes without controverting the provisions of the Consti- 
tution relating to amendments.” See, also, State ex rel. 
Crosby v. Moorhead, 100 Neb. 298, 159 N. W. 412; Sheridan 
County v. Hand, 114 Neb. 813, 210 N. W. 278. 

The legislative intent was to furnish a sure method of ad- 
judicating compensation claims without expense to the in- 
jured workman. We know of no limitation on the power of 
the legislature to permit litigants to pursue legal remedies 
without expense to them. The state has taken a sympathet- 
ic interest in injured workmen and their claims for com- 
pensation, and this matter is within the discretion of the 
legislature. Scott v. Dohrse, supra. 

It will be observed that the general statute governing ap- 
peals in civil cases was adopted in 1941, while the special 
act dealing with appeals in compensation cases, they also 
being civil cases, was enacted in 19385. Does the later gen- 
eral statute supersede the earlier special enactment? 

The general rule in such cases is: “It is a fundamental 
rule that where the general statute, if standing alone, would 
include the same matter as the special act, and thus conflict 
with it, the special act will be considered as an exception to 
the general] statute, whether it was passed before or after 
such general enactment. Where the special statute is later, 
it will be regarded as an exception to, or qualification of, 
the prior general one; and where the general act is later, 
the special statute will be construed as remaining an excep- 
tion to its terms, unless it is repealed in express words or 
by necessary implication.” 59 C. J. 1057. 

In State ex rel. Missouri P. Ry. Co. v. Clarke, 98 Neb. 
566, 153 N. W. 6238, this court held: “A particular intention 
expressed in a legislative act, if in conflict with a general 
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intention expressed in a later enactment, should be given 
effect, leaving the later act to operate only outside of the 
scope of the former.” 

In State ex rel. Lutt v. Raymond Township, 100 Neb. 788, 
161 N. W. 426, we said: “The enactments do not contain 
contradictory or inconsistent provisions. The act of 1889 
contains a special provision relating to highways in the 
Sioux Indian reservation. The act of 1901 is a general one 
and does not in direct terms or by implication amend or re- 
peal the former Jaw. Both may be enforced as enacted.” 
See, also, State v. Kastle, 120 Neb. 758, 235 N. W. 458; In 
re Yellow Cab & Baggage Co., 126 Neb. 188, 253 N. W. 80; 
Plattsmouth Bridge Co. v. Turner, 128 Neb. 738, 260 N. W. 
562. We necessarily conclude that section 48-175, Comp. 
St. Supp. 1941, remains in force, unaffected by the subse- 
quent enactment of section 20-1912, Comp. St. Supp. 1941. 

We conclude that section 20-1912, Comp. St. Supp. 1941, 
as interpreted in Barney v. Platte Valley Public Power and 
Irrigation District, supra, does not apply to filing fees as 
provided by section 48-175, Comp. St. Supp. 1941, which is 
a part of chapter 57, Laws 1935, it being a complete and in- 
dependent act by which filing fees in compensation cases 
were placed in a class by themselves by special legislative 
enactment. 

The motion to dismiss the appeal is overruled. 

MOTION TO DISMISS OVERRULED. 


NITZEL AND COMPANY, APPELLANT, V. WARREN NELSON 
ET AL., APPELLEES. 
14 N. W. 2d 197 


FILeD APRIL 28, 1944. No. 31632. 


1. Usury. The burden of proving usury as a defense to an action 
on a promissory note rests upon the party charging it unless 
usury is apparent on the face of the note. 

2. Pawnbrokers. A service charge of $100 included as a part of a 
loan on which the statutory rate of interest under the 1941 
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small loan law is charged is a violation of such law and is suffi- 

cient to bring about a forfeiture of the loan and interest. 

In an action based upon an illegal contract by a licensee 
under the small loan law such licensee loses all right to collect 
any sum whatever on the indebtedness under the contract. 

4. Appeal and Error. This being an action in equity it became the 
duty of this court to retry the issues of fact upon the evidence 
contained in the bill of exceptions and upon trial de novo of 
such questions of fact to reach an independent conclusion as to 
what findings were required upon the pleadings and all the evi- 
dence, without reference to the conclusion reached in the dis- 
trict court. 

In an action in equity where the evidence on material 

questions of fact is in irreconcilable conflict, this court will, in 

determining the weight of evidence, consider the fact that the 
trial court observed the witnesses and their manner of testify- 
ing, and must have accepted one version of the facts rather than 

the opposite. , 


APPEAL from the district court for Custer county: EL- 
DRIDGE G. REED, JUDGE. Affirmed. 


Harry Grimminger, for appellant. 
Evans & Lee, contra. 
J. Jay Marz, amicus curiz. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is an action in equity by plaintiff and appellant in 
five causes of action against Warren Nelson, Lyndell T. 
Nelson and Fred Shafer, defendants and appellees, to fore- 
close five chattel mortgages and one conditional sales con- 
tract given to secure the payment of five promissory notes, 
on account of delinquency in payment of the notes, and for 
the appointment of a receiver. , 

The first cause of action is for the foreclosure of a chat- 
tel mortgage securing a note for $1,508.18 bearing date of 
September 23, 1941, with interest at the rate of 9 per cent 
per annum, signed by Warren Nelson and Lyndell T. Nel- 
son; the second is for the foreclosure of a chattel mortgage 
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securing a note for $816 bearing date of September 23, 
1941, with interest at 9 per cent per annum, signed by War- 
ren Nelson and Lyndell T. Nelson; the third is for the fore- 
closure of two chattel mortgages securing a note for $1,184 - 
bearing date of August 19, 1941, with interest at 9 per cent 
per annum, signed by Warren Nelson and Lyndell T. Nel- 
son; the fourth is for the foreclosure of a conditional sales 
contract securing a note for $1,706.65 bearing date of Oc- 
tober 4, 1941, with interest at 9 per cent per annum, signed 
by Warren Nelson; and the fifth is for the foreclosure of a 
mortgage securing a note for $140.40 bearing date of Au- 
gust 18, 1941, with interest at 9 per cent per annum, signed 
by Warren Nelson. 

To the petition setting forth the five causes of action de- 
fendants answered denying generally the allegations of the 
petition and charging, among other things, that the notes 
were usurious under the small loan law of the state of Ne- 
braska and that by reason thereof plaintiff is barred of a 
recovery on each and all of said notes, but for the purpose 
of settling all claims offered to pay the amount claimed to 
be due on the fiftn cause of action. 

By reply plaintiff denied that the notes were usurious. 

The action was tried to the court. Foreclosure of the 
fifth cause of action was decreed. As to the other four the 
court found that the notes were usurious under the small 
loan laws of the state and that they were therefore unen- 
forceable and in accordance with that finding decree was 
entered against the plaintiff. From this decree plaintiff 
has appealed. 

There are other issues presented by the pleadings but the 
only one requiring consideration on this review is that of 
whether or not the transactions involved are tainted with 
usury in violation of the statutes of the state since from an 
examination of the record it becomes. clear that according 
to their tenor the notes were in default and plaintiff was 
entitled to foreclosure of the chattel mortgages and the 
conditional sales contract. 

The instruments in question taken separately do not have 
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on their face the appearance of usury, hence the burden of 
so showing rests upon the defendants in this respect. 66 
C. J. 805, sec. 299. 

The particular sections of the statute which defendants 
contend that plaintiff has violated, the burden of which 
rests upon them to prove, are the following: 

“Any licensee hereunder may contract for, collect, or re- - 
ceive interest or charges, upon any loan, which loan may be 
repayable in installments as may be agreed upon between 
the parties, not in excess of the following: (a) Interest at 
the rate of nine per cent per annum, computed on unpaid 
balances of the loan: Provided, such interest shall not be 
paid, deducted, or received in advance. (b) A service 
charge of one-tenth of the amount under one thousand dol- 
lars received and retained by the borrower, but no broker- 
age or service charge shall be made on any such amount in 
excess of one thousand dollars and such service charge shall 
not be paid, received or deducted in advance, but may be 
made payable in installments, computed on an actuarial 
basis together with the regular payments on the loan, and 
which service charge shall be deemed to have been earned 
in full at the expiration of twelve months from the date 
of such loan, and which shall be returned or credited to the 
borrower on an actuarial basis if the loan is paid or re- 
newed within said twelve month period: Provided, a serv- 
ice charge shall not be contracted for, charged, collected or 
received more than once in any twelve month period on any 
renewal, extension or transfer of any loan unless the serv- 
ice charge of said loan which is being renewed, extended or 
transferred, is payable in installments computed on an ac- 
tuarial basis during the period of the loan and the charge 
for any unexpired period is credited to the borrower; and 
provided further, that where loans are made for a period 
of less than twelve months, the service charge shall not ex- 
ceed that part of ten per cent which the period of the loan 
bears to twelve months. In the event that a loan is made 
for a longer period than twelve months, an additional serv- 
ice charge may be made at the end of twelve months on the 
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unpaid balance, in the same manner and at the same rate as 
though a new loan was being made.” Comp. St. Supp. 
1941, sec. 45-143. 

“Tt shall not be lawful for any lender to divide or split 
up applications for loans or to divide or split up loans under 
any pretext whatsoever, so as to require or exact any other 
or greater charges than prescribed herein. A licensee here- 
under shall not be entitled to any charge whatsoever unless 
a loan is actually made. If interest or charges for any loan 
in excess of the amount of interest or charges hereinbefore 
prescribed shall be contracted for, collected or received by 
any licensee, the said licensee shall thereupon lose all of his 
right to collect or receive any sum whatsoever on said in- 
debtedness.”’ Comp. St. Supp. 1941, sec. 45-144. 

It will be noted that the first section quoted provides that 
the maximum rate of interest shall be nine per cent per an- 
num, computed on unpaid balances of the loan, with a pro- 
vision that such interest shall not be paid, deducted or re- 
ceived in advance. The section also provides that a service 
charge or brokerage fee of ten per cent may be made on any 
amount less than one thousand dollars but that no such 
charge or fee shall be made on any excess over one thousand 
dollars, also that such charge or fee shall not be paid, re- 
ceived or deducted in advance, but may be made payable in 
installments computed on an actuarial basis together with | 
the regular payments of the loan. 

The next quoted section, it will be noted, makes it unlaw- 
ful for the lender to divide or split up loans so as to require 
or exact any other or greater charges than those prescribed 
in the first quoted section. It also provides for the forfeit- 
ure of the right to collect in case of violation. 

The principal contention of defendants is that the first 
four causes of action represent a single transaction in ex- 
cess of one thousand dollars split up in such manner as to 
permit the plaintiff to exact service charges or brokerage 
fees in excess of one hundred dollars, the maximum allowed 
by the statute. 

That this was but a single transaction in essence is be- 


VoL. 144] JANUARY TERM, 1944 667 
Nitzel and Co. v. Nelson 


yond serious question. The three defendants so testify as 
well as J. H. Nitzel, president and manager of the plaintiff 
corporation. In his testimony with regard to this matter 
Nitzel pointed out that all of the amounts represented by 
the four notes with proper and legal charges were in the 
first instance included in a single note. In this connection 
his testimony was in part the following: (B. of E. 424, Q. 
2226) “Q. Mr. Nitzel, it has been testified here by Mr. Nel- 
son that Mr. Shafer was going to sign this note, and it was 
later testified that he was going to sign it only in the 
amount of $1184 guaranteed payment. What are the facts 
relative to whether Mr. Nelson advised you that Mr. Sha- 
fer was going to sign this note, and if he was, in what 
amount. That is the amount covering the first four causes 
of action. A. Well, to begin with, that was the understand- 
ing Mr. Nelson had given me,—was that Mr. Shafer was 
going to sign the note for the entire amount. That’s how 
come J made the first note up for the four causes of action.” 

In the light of this statement we deem it unnecessary to 
refer to or discuss the other evidence supporting the con- 
tention that this was a single transaction split up into four 
promissory notes. 

The splitting of the transaction is of no importance in it- 
self since the statute does not condemn splitting loans but 
only splitting for the purpose of exacting greater charges 
than those prescribed. Comp. St. Supp. 1941, sec. 45-144. 

It becomes. necessary then to ascertain whether or not 
the defendants have sustained their burden of showing that 
the plaintiff has made greater exaction in interest charges, 
or service charges or brokerage fees, or both, than the stat- 
ute permits. 

Taking the causes of action in their order we find that 
the first note is for $1,508.18 ‘with interest on unpaid bal- 
ances at the rate of 9 per cent per annum, It is an install- 
ment note payable over a period of 18 months in monthly 
installments. According to the terms of the note no service 
charge is exacted. Defendants contend that notwithstand- 
ing the terms of the note there is included a hidden service 
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charge in excess of that allowed by law. They claim that 
the plaintiff’s evidence in this case shows that in the note is 
in fact what amounts to a service charge in the amount of 
$330.43. This claim is supported by exhibit No. 12 which is 
the record of this transaction as entered on the books of the 
plaintiff, which carries this amount as a service charge. 
The defendants by analysis of the evidence and computa- 
tion attempt to break it down into two separate items, 
namely $133.72 as 5 per cent commission on sale of equip- 
ment, and $196.71 service charge. This latter item is the 
equivalent of 15 per cent of all items. included in the trans- 
action except the commission charge. 

The only explanation of this given by J. H. Nitzel, who 
handled the entire transaction, as gleaned from his testi- 
mony, is that when he made out the note covering the mat- 
ter as a single transaction, which note did not become ef- 
fective, he added all amounts together, added $100 as a 
service charge and made out the note for that amount, and 
when that deal did not go through four notes were drawn 
up for a like amount. He has not disclosed into what note 
or notes the $100 service charge was absorbed. In fact in 
his testimony, outside the exhibits introduced in evidence, 
he has wholly failed to break down or even attempt to break 
down the items going into this note or the note which is the 
basis of the fourth cause of action which will be discussed 
herewith. The only attempt on his behalf is made by his 
counsel in the brief, which attempt is without evidentiary 
basis or background. 

For such further light as is obtainable it is necessary to 
resort to the contents of exhibits, the testimony of defend- 
ants and arithmetical computations. 

In the first place this hidden service charge of $100 made 
a part of the loan on which is being charged 9 per cent in- 
terest is in violation of the statute which has been quoted 
herein. This in and of itself would be sufficient, since this 
is a single transaction, upon which to declare a forfeiture 
of the right of plaintiff to recover on any of these notes. 

This court said in Mack Investment Co. v. Dominy, 140 
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Neb. 709, 1 N. W. 2d 295: “The legislature has the power 
to regulate interest, and legislation like that under consid- 
eration (the small loan act) is within the police power of 
the state.” See, also, Althaus v. State, 99 Neb. 465, 156 N. 
W. 1038; Griffith v. State of Connecticut, 218 U. S. 563, 31 
S. Ct. 182. Further in the same opinion, speaking to the 
effect of an excess charge made on a loan by a small loan 
licensee under a provision of the then statute which was in 
all substantial particulars the same as section 45-144, Comp. 
St. Supp. 1941, it was stated: “The action is based upon an 
illegal] contract, * * * , and the plaintiff, as licensee, loses all 
right, under section 45-119, Comp. St. 1929, to collect any 
sum whatever on this indebtedness. The letter of the stat- 
ute admits of no other interpretation by any construction.” 

In the second place, on defendants’ analysis no reason- 
able conclusion can be arrived at other than that a service 
charge or service charges were made in excess of those per- 
mitted by statute. 

Independent of the analysis and computation by defend- 
ants we have made one of our own which considers the first 
and fourth causes of action together as one transaction. 
Thus the first note, according to the books of plaintiff, em- 
braces the sale of equipment in the amount of $587.50, in- 
surance on equipment $62.50, loan $420, life insurance 
$107.75 and service charge, “18 mo. payt. service” $330.48, 
making a total of $1,508.18. The fourth embraces the sale 
of equipment in the amount of $1,971.50, less $420 called a 
down payment. This item appears to be a charge in the 
first and a credit in the fourth. To the balance of $1,551.50 
for merchandise, $155.15, or 10 per cent, was added as a 
service charge, making the total of the face of the note $1,- 
706.65. From all of this we have attempted to find out if 
there was any basis upon which to harmonize the testimony 
of Nitzel with these entries on the books of the plaintiff. 
We have found none. 

It will be noted that as to the two causes of action the 
total of service charges is $485.58. In this, Nitzel says is 
a 5 per cent commission on sale of equipment. This com- 
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mission would amount to $127.95 leaving a balance charged 
in some other manner of $357.63. 

One explanation as to a part of this amount appears to 
be that there is a loan service charge of $100 which, as has 
already been pointed out, would be illegal since it was in- 
cluded in the loan with interest charged thereon. Another 
is that it was in part accounted for by a “mark up” on the 
purchase price of equipment on account of credit extended. 
This contention finds no support since from the record it is 
clear that the “mark up” claimed and complained of by de- 
fendants was included in the recognized sale price of the 
equipment. If defendants were allowed credit against this 
amount for the illegal service charge of $100 there would 
still be $257.68, or slightly more than 10 per cent of the 
purchase price of the equipment, unaccounted for. If this 
credit be not allowed then there would be the entire amount 
of $357.63, or a little less than 14 per cent of the equipment 
purchase price. 

Considering the first cause of action separately on the 
basis of the computation made by defendants, and on the 
theory most favorable to plaintiff there is a service charge 
of 15 per cent on the items going into the note. To do this, 
however, would be to allow plaintiff a 5 per cent commis- 
sion on all equipment included in the notes which are the 
basis of the first and fourth causes of action. Considering 

the fourth on defendants’ computation and the records of 
' plaintiff it becomes necessary to find that there was a service 
charge of 10 per cent on the equipment sold for which pay- 
ment was not received, or $155.15. 

It cannot be said with any degree of accuracy or certain- 
ty that either of the analyses or computations is reflective 
of the transaction being examined in this action but either 
or both or the records of plaintiff show unmistakably a 
usurious transaction and a patent violation of the small 
loan laws of this state. On plaintiff’s part there was not 
even the slightest evidentiary analysis from which an op- 
posing conclusion could be predicated. 

It may be well to note here another thing which weakens 
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further the contention of plaintiff that these charges are 
not service charges made by plaintiff. The fact is, as dis- 
closed by the record, that Nelson bought no equipment from 
the plaintiff company. This merchandising transaction was 
with J. H. Nitzel as an individual. Why then would the 
items be set up on the books of the plaintiff as a service 
charge after computation of the total of the other items 
going into the notes? Is it not reasonable to infer from 
this method of making the entries that the charge was © 
made by the plaintiff company rather than by Nitzel? If 
it was a charge made by the company it could not be any- 
thing other than a service charge on the loan transaction. 

The duty of the court in the premises is clear and dis- 
tinct. 

Complaint is made that the note which is the basis of the 
second cause of action, considered as a separate transac- 
tion, is usurious and violative of the statutes quoted. 

Without referring to it specifically it will be stated here 
that the evidence in this respect is so uncertain that if this 
cause of action were being considered as a separate trans- 
action we could not say that the defendants had sustained 
the burden of showing by a preponderance of the evidence 
that the note was illegal as claimed. 

What has been said with reference to the evidence sup- 
porting the contention of defendants in relation to the sec- 
ond cause of action may be said with like effect as to the 
third cause of action as a separate transaction. 

In view of the fact that the fourth cause of action was 
discussed, considered and disposed of along with the first 
no separate discussion is here required. 

By statute, on the consideration of this case, it being in 
‘ equity, it became the duty of this court to retry the issues 
of fact upon the evidence contained in the bill of exceptions 
and upon trial de novo of such questions of fact, to reach 
an independent conclusion as to what findings are required 
upon the pleadings and all the evidence, without reference 
to the conclusion reached in the district court. Comp. St. 
1929, sec. 20-1925. In such cases when the evidence on 
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material questions of fact is in irreconcilable conflict, this 
court will, in determining the weight of evidence, consider 
the fact that the trial court observed the witnesses and 
their manner of testifying, and must have accepted one 
version of the facts rather than the opposite. Dier v. Dier, 
141 Neb. 685, 4 N. W. 2d 731. 

From an examination of the record in this case we have 
arrived at the independent conclusion that the matters in- 
volved in the four causes of action discussed were but a 
single transaction split into four parts; that by reason 
thereof the notes carry within themselves an exaction of 
interest in excess of that permitted by law; that service 
charges are included in said notes illegally and in excess of 
amounts which may be exacted, all of which have the effect 
of rendering the said notes void and uncollectible. 

We assume and have considered that the finding of the 
trial court depended in part upon the observation of the 
witnesses and their manner of testifying. We have taken 
this into consideration in reaching the conclusions arrived 
at here but we do not hesitate to say that independent of 
this no other conclusion could have been reached. 

Other grounds for reversal have been assigned but they 
do not require discussion in the light of the finding on the 
matters discussed herein. Likewise there were other 
grounds upon which defendants urged in the district court 
and are urging here that this was an illegal and unenforce- 
able transaction under the small loan law which, while we 
do not hold that they lack merit, we do not consider require 
determination in the light of the findings made on the ques- 
tions discussed. 

The decree of the district court is affirmed. 

AFFIRMED. 
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DELORES MOYER, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
14.N. W. 2d 220 


Fivep APRIL 28, 1944, No. 31746. 


1. Criminal Law. In a proceeding to vacate an order of the dis- 
trict court granting probation, the correct practice requires a 
verified information stating specifically the conduct constituting 
a violation of probationary conditions, but a proceeding by mo- 
tion, stating that defendant violated his probation, may be sus- 
tained, if defendant had timely notice of a hearing, the assist- 
ance of counsel, the testimony of witnesses, and a fair and im- 
partial trial. 

By section 29-2215, Comp. St. 1929, the court is re- 

quired to fix the conditions of the probation and may include 

therein directly or by reference those enumerated in this section 
of the statute. 

The right of the court to revoke probation depends upon 

a breach of the conditions of the probation by the probationer. 


ERROR to the district court for Douglas county: JAMES 
M. FITZGERALD, JUDGE. Reversed. 


William N. Jamieson, for plaintiff in error. 


Walter R. Johnson, Attorney General, and Carl H. Peter- 
son, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is a criminal action wherein in an information filed 
in the district court for Douglas county, Nebraska, Delores 
Moyer, defendant there, plaintiff in error here, was charged 
with the criminal offense of uttering a forged bank check. 
Herein said Delores Moyer will be referred to as defendant 
and the state as defendant in error will be referred to as 
the state. To the information defendant entered a plea of 
guilty. On August 30, 1943, the court without pronouncing 
sentence and agreeable to the terms of sections 29-2214 and 
29-2215, Comp. St. 1929, placed the defendant on probation 
in charge of John O. Hiddleston, Adult Probation Officer of 
Douglas county, Nebraska, for a period of two years. 
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Thereafter on September 21, 1943, the county attorney 
of Douglas county, Nebraska, filed in the action an infor- 
mation charging that on September 18, 1943, the defendant 
violated the terms and conditions of her probation. The 
particular charge against her was the following: “ * * * in . 
that said defendant, Delores Moyer, * * * did * * * move her 
place of residence without the consent of the Court and also 
stayed out on the streets of Omaha late at night from her 
place of residence; that she visited and associated with per- 
sons of disreputable and harmful chararter.” 

A formal arraignment was had on this information and 
defendant pleaded not guilty. Following this plea a hear- 
ing was had and evidence taken, at the conclusion of which 
defendant’s probation was revoked and she was sentenced 
to serve a term of two years in the Nebraska Reformatory 
for Women at York, Nebraska. To reverse this judgment 
and sentence the defendant brings the case to this court by 
petition in error. 

There are five assignments of error numbered 1, 2, 8, 6 
and 7. Numbers 3, 6 and 7 relate to procedural questions. 
They require no discussion beyond the statement that they 
are without merit. The procedure followed was the same 
as that which was outlined and declared to be a pattern in 
such cases as this in Sellers v. State, 105 Neb. 748, 181 N. 
W. 862. The pattern is found in the second point of the 
syllabus and is the following: “In a proceeding to vacate a 
parole granted by the district court, the correct practice 
requires a verified information stating specifically the con- 
duct constituting a violation of probationary conditions, 
but a proceeding by motion, stating that defendant violated 
his parole, may be sustained, if defendant had timely notice 
of a hearing, the assistance of counsel, the testimony of 
witnesses, and a fair and impartial trial.” 

Numbers 1 and 2 are to the effect that the evidence was 
insufficient to support the charge that defendant violated 
the terms of her probation. 

Section 29-2215, Comp. St. 1929, requires that the court 
shall fix the conditions of the probation and may include 
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therein conditions enumerated in this section. The record 
discloses that no conditions were imposed except the stat- 
utory conditions, which by reference were made a part of 
the probationary order. These statutory conditions are the 
following: “That the probationer (a) shall indulge in no 
unlawful, disorderly, injurious or vicious habits; (b) shall 
avoid places or persons of disreputable or harmful charac- 
ter; (c) shall report to the probation officer as directed by 
the court or probation officer; (d) shall permit the proba- 
tion officer to visit him in a reasonable manner at his place 
of abode or elsewhere; (e) shall answer any reasonable in- 
quiries on the part of the probation officer concerning his 
conduct or condition; (f) shall work faithfully at suitable 
employment; (g) shall remain or reside within a specified 
place or locality; (h) shall abstain from the use of alcoholic 
beverages if the use of the same contributed to his offense; 
(i) shall pay in one or several sums a fine imposed at the 
time of being placed on probation; (j) shall make repara- 
tion or restitution to the aggrieved parties for actual dam- 
age or losses caused by his offense; and (k) shall support 
his wife or children.” : 

It appears from the statute and the decisions of this 
court that the right of the court to revoke probation de- 
pends upon a breach of the conditions of the probation by 
the probationer. The pertinent provision of the statute in 
such cases is contained in section 29-2215, Comp. St. 1929, 
as follows: “ * * * in case of violation of the probationary 
conditions, the court may impose any penalty which it 
might have imposed before placing the defendant on proba- 
tion: * * * .” 

In Sellers v. State, supra, it was stated: “It seems to fol- 
low that any probative evidence showing a violation of pro- 
bationary conditions by conduct sufficient to convince the 
district court that defendant will not refrain from crim- 
ina] acts in the future without punishment will sustain the 
revocation of a parole.” 

It appears therefore that the question of whether or not 
probation shall be granted is to rest in the discretion of the 
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court in the light of the guiding principles set forth in the 
statute. It further appears that after the court has, within 
its discretion, granted probation such probation may not be 
revoked except upon a proper charge and probative evi- 
dence of violation. 

The information charges that defendant violated her pro- 
bation in three respects. First, that she moved her place of 
residence without consent of the court; second, that she 
stayed out on the streets of Omaha late at night; and third, 
that she visited and associated with persons of disreputable 
and harmful character, 

As to the first there is nothing in the order of the court 
requiring that defendant shall reside at any particular 
place. The only requirement therefore is the statutory re- 
quirement that she “shall remain or reside within a speci- 
fied place or locality.” It appears from the record that fol- 
lowing the grant of probation she went to live with her 
mother at 509 South Twenty-ninth street, Omaha, Nebras- 
ka. A few days later she went with her mother to the home 
of a friend at 1840 North Nineteenth street in the same 
city where she took up residence and remained until she 
was taken into custody following the filing of the informa- 
tion for violation of probation. The distance was about 34 
city blocks. The new place of abode was within the juris- 
diction of the court. There was nothing surreptitious in 
the removal. There is nothing in the record from which 
this removal could be construed as a violation of the terms 
of probation. 

The only support for the other two charges in the infor- 
mation is evidence that defendant, a married woman, was 
out on the street until 1:30 in the morning with her hus- 
band. 

It may be reasonably inferred from the evidence that de- 
fendant was separated from her husband but there is no 
evidence from which it might be inferred that he was a per- 
son of disreputable and harmful character. While we do 
not pass upon the question it is doubted, in any event, that 
the legislature intended to include in the description, “per- 
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sons of disreputable or harmful character,” the spouse of a 
probationer. 

We do not find in the bill of exceptions any probative evi- 
dence showing a violation of the probationary conditions 
set forth in the information. 

The judgment of the district court is reversed and the 
sentence of that court ordered vacated. 

REVERSED, 


COUNTY OF MADISON, APPELLEE, V. LAWRENCE R. WALZ 
ET AL., APPELLANTS, 
14 N. W. 2d 319 


FILED APRIL 28, 1944. No. 31727. 


1. Taxation. Procedure for the foreclosure of valid tax sale certifi- 
cates which have been purchased by counties for delinquent taxes 
upon real estate at an administrative sale, whether the action 
is commenced either within or after a two-year period subse- 
quent to the issuance of the certificate, is provided by sections 
77-2040 and 77-2041, Comp. St. Supp. 1941. 

A county purchasing and foreclosing a tax sale certifi- 
cate on real estate does so as trustee of an express trust for the 
use and benefit of the state and all other governmental subdi- 
visions entitled to participate in the distribution of the proceeds. 
The trust property or trust res is the tax sale certifi- 
eate with the rights evidenced thereby. Prior and subsequent 
taxes become merged in and a part of the certificate, all of 
which constitutes a single cause of action. 
The money for such valid delinquent tax liens being 
due the county either in its own or in a representative capacity, 
it is unnecessary for the county to pay or issue receipts to itself 
for the taxes represented by the certificate. 
Where there has been a valid administrative sale and 
a valid tax sale certificate issued therefor by the county treas- 
urer to the county, and the latter has not brought foreclosure 
action until more than two years after the issuance of the tax 
sale certificate, then the owner or other person interested is not 
entitled to two years in which to redeem from the confirmation 
of sale under decree of foreclosure. 
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APPEAL from the district court for Madison county: LYLE 
E. JACKSON, JUDGE. Affirmed. 


William A. Ehlers, pro se. 
Andrew D. Mapes and Moyer & Moyer, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

The question for decision in this appeal is whether a 
county, purchaser as provided by sections 77-2009 and 77- 
2014, Comp. St. Supp. 1941, of a tax sale certificate at a 
valid administrative sale for delinquent taxes upon real es- 
tate, may, after the two-year period of redemption has 
elapsed, foreclose the certificate and subsequent tax liens 
thereon in the manner provided by sections 77-2040 and 77- 
2041, Comp. St. Supp. 1941, as a single action without be- 
ing required to pay or issue a receipt to itself for the taxes 
represented by the certificate. Importance of the question 
presented arises by reason of the fact that the county fol- 
lowed the same procedure in foreclosing other tax sale cer- 
tificates upon some 1,200 pieces of property. 

The appeal comes to this court upon a transcript from 
the district court which by former precedent imports ab- 
solute verity. See In re Estate of Piel, 141 Neb. 783, 4 N. 
W. 2d 875. The record discloses that in conformity with 
the statutes the certificate was purchased by plaintiff on 
January 10, 1940. The certificate covered and included the 
taxes due, unpaid, and delinquent for the years 1936, 1937, 
and 1938 upon a small business property described as the 
East 20 1/3 feet of the West 38 feet of Lot 1, Block 17, 
Original town of Battle Creek, Madison county, Nebraska. 
Subsequent taxes were for the years 1939, 1940, and 1941. 

Plaintiff’s petition, which contains all the necessary al- 
legations and elements, including a copy of the certificate 
duly executed with subsequent taxes endorsed and certified 
thereon by the county treasurer, was filed in the district 
court for Madison county, Nebraska, on April 21, 1942, 
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more than two years after the period of redemption had 
elapsed on January 10, 1942. In conformity with section 
77-2042, Comp St. 1929, the petition contained causes of 
action for the foreclosure of other certificates owned by 
plaintiff. This appeal involves the 11th cause of action. 
The real estate itself, and all persons having or claiming 
any right, title or interest therein, including William A. 
Ehlers, defendant, appellant, and his spouse, were made 
defendants. Personal service was had upon the latter but 
they made no appearance and their default was duly en- 
tered. 

Decree was entered by the trial court in favor of plaintiff 
on December 11, 1942, specifically finding and adjudging 
that the described real estate was lawfully sold to plaintiff 
on January 10, 1940, for the general taxes for the years 
1936 to 1988, inclusive, for the total sum of $40.28 as evi- 
denced by county treasurer’s certificate of tax sale No. 
1606; that subsequent taxes for the years 1939 to 1941, in- 
clusive, became delinquent, unpaid, and were properly and 
legally certified upon the certificate as such. Also, that 
there was due plaintiff as of that date upon the certificate 
for taxes, interest, and penalties the sum of $48.46, and for 
subsequent taxes, interest, and penalties the sum of $40.84, 
or a total due plaintiff of $89.80, together with an attor- 
ney’s fee of. $8.93 taxed as costs, and court Costs were law- 
fully apportioned. 

In conformity with the decree and proper order of sale 
the property was sold at sheriff’s sale on March 1, 1943, to 
one Leonard V. Dufphey for the sum of $75. Defendant 
did not offer to redeem but on March 5, 1943, filed objec- 
tions to confirmation and motion to vacate the decree and 
dismiss the 11th cause of action. On July 10, 1943, the sale 
was presented for confirmation at which time the trial 
court overruled objections to confirmation, denied the mo- 
tion to vacate the decree and dismiss the cause of action, 
and entered an order confirming the sale, from which this 
appeal was taken. 

It is argued by defendant that the county could foreclose 
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the tax sale certificate under sections 77-2040 and 77-2041, 
Comp. St. Supp. 1941, but that it was without power or au- 
thority to include and recover subsequent taxes in such an 
action, and must resort to section 77-2039, Comp. St. Supp. 
1941, for that purpose or defendant would be deprived of 
his constitutional and statutory right to redeem. Conten- 
tion is also made that in any event the county was with- 
out power or authority to maintain the procedure which it 
adopted without actual payment of the taxes involved and 
issue of a receipt therefor. 

We are unable to sustain these contentions. At the out- 
set we call attention to the fact that by chapter 176, Laws 
1948, the legislature has passed a new act in an effort to 
provide for the enforcement of delinquent real estate taxes 
and special assessments by one form of foreclosure pro- 
ceedings, which also repealed certain sections involved in 
this action. Under former statutes still applicable here this 
court has held that the purpose and effect of section 77- 
2039, Comp. St. Supp. 1941, is to provide a complete and 
definite procedure for the foreclosure of tax liens by a coun- 
ty where there has been no prior administrative sale for de- 
linquent taxes. The apparent reason for the passage of the 
act was that in Logan County v. Carnahan, 66 Neb. 685, 
693, 92 N. W. 984, 95 N. W. 812, it was held that no such 
remedy existed under former statutes. However, proce- 
dure for the foreclosure of valid tax sale certificates which 
have been purchased by counties for delinquent taxes upon 
real estate at an administrative sale, whether the action is 
commenced either within or after a two-year period subse- 
quent to the issuance of the certificate, is provided by sec- 
tions 77-2040 and 77-2041, Comp. St. Supp. 1941, which 
should not be confused in any manner with procedure as set 
forth in section 77-2039, Comp. St. Supp. 1941. See City of 
Grand Island v. Willis, 142 Neb. 686, 7 N. W. 2d 457; Knox 
County v. Perry, 142 Neb. 678, 7 N. W. 2d 475. 

Clearly in the case at bar the county bought the tax sale 
certificate at administrative sale on January 10, 1940, as 
provided by law, and it is conceded that the county adopted 
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the procedure for its foreclosure as provided by sections 
77-2040 and 77-2041, Comp. St. Supp. 1941. 

Section 77-2040, Comp. St. Supp. 1941, provides specific- 
ally that the county may so proceed by suit in equity in the 
district court of the county in which the land is situated to 
foreclose its certificate and “cause such real estate to be sold 
for the satisfaction thereof and all prior or subsequent tax 
liens thereon, in all respects so far as is practicable in the 
same manner and with like effect as is provided for the 
foreclosure of real estate mortgages: * * *.” (Italics ours.) 
See, also, Knox County v. Perry, supra. This court has 
heretofore held in a case similar to the one at bar in many 
respects, that the foreclosure of a valid tax sale certificate, 
together with prior and subsequent taxes paid, constitutes a 
single cause of action. See Cushman v. Taylor, 2 Neb. (Un- 
of.) 798, 90. N. W. 207; Otoe County v. Brown, 16 Neb. 394, 
20 N. W. 274. 

By section 77-2017, Comp. St. 1929, the purchaser of the 
tax sale certificate “acquires a perpetual lien of the tax on 
the land, and if, after the taxes become delinquent he sub- 
sequently pays any taxes levied on the same, whether levied 
for any year or years previous or subsequent to such sale, 
he shall have the same lien for them, and may add them to 
the amount paid by him in the purchase.” A county pur- 
chasing and foreclosing a tax sale certificate on real estate 
does so as trustee of an express trust for the use and benefit 
of the state and all other governmental subdivisions en- 
titled to participate in the distribution of the proceeds. The 
trust property or trust res under these circumstances is the 
tax sale certificate with the rights evidenced thereby. Prior 
and subsequent taxes become merged in and a part of the 
certificate. See City of McCook v. Johnson, 135 Neb. 270, 
281 N. W. 69. 

Contentions of defendant that the record does not show 
that the county ever paid the taxes or issued a receipt 
therefor, and that it must do so to give these proceedings 
validity, have no merit. It was unnecessary since the law 
will not require a useless procedure. This is not a case 
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where the county bought at the foreclosure sale as in City 
of Grand Island v. Willis, supra, or City of McCook v. John- 
son, supra. Here, the county bought the tax sale certificate 
at administrative sale and sold to a third person under fore- 
closure thereof. In this connection, section 77-2011, Comp. 
St. Supp. 1941, provides: “Whenever real estate is pur- 
chased by a county board, or by the city or village treasur- 
er, the county treasurer shall not be required to account to 
the state treasurer, or to any person, for the amount of 
taxes due, until the county board or city or village author- 
ities have sold the certificate or certificates of purchase of 
such real estate, or until, by redemption or foreclosure pro- 
ceedings, he shall have received the money thereon: * * * .” 
In Nolan v. Klug, 134 Neb. 860, 279 N. W. 791, error was 
predicated upon the contention, “That the purchase by the 
city of the certificate was a ‘paper sale’ with no money 
changing hands and therefore it was not a true sale but 
only a transfer of the lien.’ The court refused to sustain 
the contention, and held that under our statutes the sale 
was complete when the certificate was issued. As early as 
County of Lancaster v. Trimble, 34 Neb. 752, 52 N. W. 711, 
a case similar to the one at bar in most respects, defendant 
demurred to the county’s petition upon three grounds. The 
third was, “Because it does not appear that the plaintiff, 
the county of Lancaster, has paid any portion of said tax.” 
The demurrer was overruled and this pertinent statement 
appears in the opinion: ‘The money being due the county, 
either in its own or a representative capacity, it is unnec- 
essary for it to pay the amount of the tax to the treasurer, 
and the taxes in question, so far as appears, are valid liens 
upon the land in controversy. This disposes of the * * * 
ground of demurrer.” See, also, Logan County v. Carna- 
han, upon rehearing, 66 Neb. 693, 95 N. W. 812. A fortiori, 
it being unnecessary to pay the taxes it would be unneces- 
sary for the county treasurer to issue receipts to the county 
for the taxes represented by the certificate and certified 
thereon by endorsement of the county treasurer as in the 
case at bar. To defeat the enforcement of valid liens for 
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taxes there must be something more appearing than mere 
technical errors or omissions which do not affect the sub- 
stantial rights of the parties. See Otoe County v. Brown, 
upon rehearing, 16 Neb. 398, 20. N. W. 641. 

Upon this basis we can find no conflict between the pro- 
cedural methods of foreclosing tax liens (section 77-2039 
Comp. St. Supp. 1941) and the foreclosure of ‘tax sale cer- 
tificates (sections 77-2040 and 77-2041, Comp. St. Supp. 
1941). They are not in conflict with each other nor with 
the statutory and constitutional right of redemption as 
contended by defendant. These distinctions have been dis- 
cussed in many opinions of this court. True, the constitu- 
tional and statutory right to redeem from sales of real es- 
tate for nonpayment of taxes applies to both judicial and 
administrative sales. It is the rule that where an action is 
brought by the county to foreclose tax liens, without a valid 
administrative sale first occurring, the two-year period for 
redemption begins upon the date of the judicial sale and 
ends by confirmation two years thereafter. See Commer- 
cial Savings & Loan Assn. v. Pyramid Realty Co., 121 Neb. 
493, 237 N. W. 575. Likewise, where there has been a valid 
administrative sale to the county and an action is brought 
to foreclose the tax sale certificate immediately thereafter 
_or before the two-year period for redemption has elapsed, 
then the period for redemption begins at the confirmation 
of sale. See Lincoln County v. Shuman, 138 Neb. 84, 292 
N. W. 30. But, where there has been a valid administra- 
tive sale and a valid tax sale certificate issued therefor by 
the county treasurer to the county and the latter has not 
brought foreclosure action until more than two years after 
the issuance of the tax sale certificate, as in the case at bar, 
then the owner or other person interested is not entitled to 
two years in which to redeem from the confirmation of sale 
under decree of foreclosure. He is entitled to only one two- 
year period for redemption which has been given from the 
time of the administrative sale and before commencement 
of the foreclosure action. It is true, however, that in such 
case he is entitled to an additional period in which to re- 
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deem, that is, at any time prior to the confirmation of the 
sale. See Connely v. Hesselberth, 182 Neb. 886, 273 N. W. 
821; Peterson v. Swanson, 1383 Neb. 164, 274 N. W. 482; 
Nolan v. Klug, supra; Knox County v. Perry, supra. Con- 
nely v. Hesselberth, supra, holds also that personal notice 
to occupants, required by section 3, art. VIII of the Consti- 
tution, has no application to a proceeding to foreclose a 
valid tax sale certificate. 

Finally, there is a further rule applicable to defendant’s 
objections to confirmation which is, that alleged errors of 
law in a decree and in the proceedings leading thereto are 
not reviewable upon objections to confirmation. See Doug- 
las County v. Barker Co., 125 Neb. 253, 249 N. W. 607; 
Beatrice Paper Co. v. Beloit Iron Works, 46 Neb. 900, 65 N. 
W. 1059. 

We find no error in the record, and the judgment of the 
trial court is affirmed. 

AFFIRMED. 

WENKE, J., not participating. 


LEWIs H. HOLLENBECK, APPELLANT, V. GUARDIAN NATIONAL 
LIFE INSURANCE COMPANY ET AL., APPELLEES. 
14 N. W. 2d 330 


Firep May 5, 1944. No, 31627. 


1. Trial. A motion for a directed verdict must, for the purpose of 
a decision thereon, be treated as an admission of the truth of 
all material and relevant evidence submitted on behalf of the 
party against whom the motion is directed, and said party is en- 
titled to have every controverted fact resolved in his favor, and 
to have the benefit of every inference that can reasonably be 
deduced from the facts in evidence. . 

2. Limitation of Actions. An action for relief on the ground of 
fraud may be commenced only within four years after the dis- 
covery of the facts constituting the fraud or of facts sufficient 
to put a person of ordinary intelligence and prudence on an in- 
quiry, which, if pursued, would lead to such discovery. 
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3. Notice. Where one is put upon inquiry, he is charged with no- 
tice of all of such facts as he would have learned by reasonable 
inquiry. 

4. Limitation of Actions. A new promise as an agency for the con- 
tinuance or revival of a cause of action operates only in the 
field of contractual obligations to save a remedy as against the 
bar of a statute of limitation. 

Section 20-216, Comp. St. Supp. 1941, has no appli- 

cation to actions founded on a tort liability. 


5. 


APPEAL from the district court for Lancaster county: 
ELLWoop B. CHAPPELL, JUDGE, Affirmed. 


T. Rk. P. Stocker and Bruce Fullerton, for appellant. 
Allen, Requartte & Wood and James L. Brown, contra. 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER and WENKE, JJ. 


SIMMONS, C. J. 

This is an action in which plaintiff charges that the de- 
fendants conspired, and cheated and defrauded him of cer- 
tain bonds and securities, and seeks to recover $13,000 dam- 
ages therefor. Defendants denied generally, pleaded a prior 
suit, dismissal and settlement, and the statute of limita- 
tions. Plaintiff by reply pleaded that the prior action and 
proceedings subsequent thereto were a part of the conspir- 
acy, and that he received nothing of value therefrom. Trial 
was had, and at the close of plaintiff’s case, the court dis- 
missed the action, basing its decision upon the statute of 
limitations. We affirm the decision of the trial court. 

The parties defendant to this action, as named in the cap- 
tion of the petition, were Guardian National Life Insurance 
Company, a corporation, William L. Richardson, Samuel J. 
Fieselman and Rose I. Haist. It is not shown that service 
was had upon Richardson, nor did he appear in the action. 
The action proceeded against the other named defendants. 

We review the evidence in the light of the established 
rule that “A motion for a directed verdict must, for the pur- 
pose of a decision thereon, be treated as an admission of the 
truth of all material and relevant evidence submitted on be- 
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half of the party against whom the motion is directed, and 
said party is entitled to have every controverted fact re- 
solved in his favor, and to have the benefit of every infer- 
ence that can reasonably be deduced from the facts in evi- 
dence.” Bowerman v. Greenberg, 142 Neb. 721, 7 N. W. 2d 
711. 

Plaintiff is a farmer. He and his wife accumulated sav- 
ings from time to time, which they considered as jointly 
owned. These savings were invested in mortgage bonds 
and other securities. Some of these securities were pur- 
chased from a company with which defendant Fieselman 
was connected. In 1929 plaintiff became acquainted with 
Richardson, Early in 1982 Richardson approached plain- 
tiff and told him that-he (Richardson) and others were 
planning on organizing a mutual insurance company, and 
needed securities to deposit with the state, and sought some 
of plaintiff’s securities for that purpose, promising in- 
creased earnings and a delivery of surplus notes of the in- 
surance company to the plaintiff. During these conversa- 
tions Richardson told the plaintiff that defendants Fiesel- 
man and Haist would be connected with the new company, 
which would likely be known as the Guardian National Life 
Insurance Company. March 26, 1932 (plaintiff’s wife sign- 
ing a memorandum), it was agreed that $10,000 should be 
placed “in surplus notes of the Guardian National Life Ins. 
Co. upon demand by Wm. L. Richardson.” On April 2, 
1932, plaintiff’s wife signed a statement listing certain 
bonds “‘to be given to Wm. L. Richardson.” Under date of 
April 4, 1932, Richardson acknowledged receipt of said se- 
curities listed at $10,000. About that time a proposal, more 
in detail, as to the formation of the company was prepared 
and discussed with the plaintiff and his wife, at which time 
a lawyer, later counsel for defendant company, was pres- 
ent, prepared the proposal, and recommended the proposed 
company. Also, on April 4, 1982, Richardson signed a state- 
ment agreeing to give plaintiff's wife “1% commission on 
all first year premiums received in this State.” On May 5, 
1932, Richardson receipted for $9,500 first mortgage bonds, 
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to be “used for temporary surplus.” These are not the same 
bonds as the $10,000 block of securities for which receipt 
was previously given. On October 10, 1932, Richardson re- 
ceipted for $5,100 bonds (not listed and purpose not stat- 
ed). It appears that some of these bonds were passed back 
and forth between Richardson and the plaintiff, and some 
disposed of by Richardson, with plaintiff's knowledge, for 
purposes other than the insurance.company. . The exact 
amount of bonds which plaintiff appears to claim was re- 
ceived by Richardson at this time was $15,100, although 
that amount was reduced by later transactions between 
plaintiff and Richardson. Plaintiff does not know for sure 
which ones Richardson took for the company. 

Richardson became a director of the American Indem- 
nity Life Insurance Company in December, 1932. The name 
of that company was changed to Guardian National Life 
Insurance Company in January, 1933, and defendants Fie- 
seJman and Haist became president and secretary-treasur- 
er, respectively, and Richardson, vice-president. Richard- 
son resigned. as vice-president and director in June, 1933, 
and thereafter was agency manager and general agent un- 
til August 1, 1984, when his connections with the company 
were terminated. 

On February 3, 1938, defendant company issued to plain- 
tiff and wife its voucher check for $45. This check (on the 
voucher) listed $6,600 of plaintiff's bonds and showed in- 
terest due of $145. Defendant Haist, called as a witness by 
plaintiff, testified that this check was issued at Richard- 
son’s direction on figures submitted by him, and the amount 
charged to Richardson’s account with the company. 

Also, Richardson sold plaintiff, his wife and daughter 
thrift policies in defendants’ company in February, 1933. 
Defendants’ records show premiums paid to August 20, 
1934, on these thrift contracts. On August 2, 1934, Rich- 
ardson, signing as agency manager for defendant company, 
stated on a plain piece of paper that the thrift premiums 
were paid in full to January 1, 1935. This was not brought 
to the attention of the officers of the company. Richardson 


688 NEBRASKA REPORTS [VOL. 144 
Hollenbeck v. Guardian Nat. Life Ins. Co. 


also sold plaintiff a life insurance policy on March 2, 1934, 
and issued a company receipt for the premium. The de- 
fendants’ records show that the net of the premium was 
paid to the company by Richardson, and that the thrift pre- 
miums were charged to Richardson’s account. Plaintiff 
paid nothing for any of this insurance, and testified that 
- the interest due him on his securities was to pay these pre- 
miums. The life policy lapsed in 1935. 

At different periods during this time, plaintiff and his 
wife called upon defendants at their place of business, found 
Richardson there, and received assurances that he was a 
reliable representative of the defendant company. 

Two $1,000 bearer bonds which plaintiff turned over to 
Richardson were shown to have become the property of the 
company. However, defendant Haist testified that those 
bonds were secured in due course from one Burrill and not 
from Richardson. None of the other securities ever was 
shown to have been in the possession of the company. What 
Richardson did with them is not disclosed. 

Thus the matters stood, when, early one morning in Au- 
gust, 1934, Richardson, much excited, called upon plaintiff 
at his home and told him and his wife that the only way 
they could get their money was to bring suit against the 
company. Plaintiff agreed to do so. Richardson employed an 
attorney who prepared a petition, based upon the transac- 
tions herein recited, wherein the plaintiff sued the company, 
Fieselman, Richardson and Haist for damages. Plaintiff 
signed and acknowledged the petition on August 20, 1954, 
although he read only the last of the three pages. The peti- 
tion was filed on the same day. Later Richardson came to 
plaintiff and told him that if the suit went through it would 
break the company, and the plaintiff and other people would 
lose their money. Plaintiff then signed a dismissal of the 
action with prejudice on September 26, 1934, and the in- 
strument was filed in the action September 28, 1934. Rich- 
ardson paid the attorney for his services in the action. Al- 
so, on September 26, 1934, plaintiff and his wife executed 
and acknowledged a ‘Release and Settlement,” releasing 
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these defendants and others (not including Richardson) 
“from any and all obligation or liability of every kind or 
description * * * growing out of the facts: set forth” in the 
action referred to above. 

It further appears that Richardson was at this time set- 
tling with the company and that the company required that 
this suit be dismissed as a part of the settlement. Richard- 
son told plaintiff that the company “would see that we 
would get our money.” 

Also, in October, 1934 (day not given), Richardson and 
plaintiff entered into a written “agreement” reciting that 
Richardson owed plaintiff $9,550, which was to be due and 
payable within three years and payable in bonds “that are 
paying interest.” This instrument also recited that plain- 
tiff had “turned” to Richardson $3,450 surplus notes of the 
company, which were to be dealt with by Richardson as he 
deemed advisable, and that Richardson was to ‘‘turn over” 
to plaintiff bonds in exchange for said surplus notes. Plain- 
tiff’s wife witnessed this agreement. Plaintiff entered into 
this agreement of October, 1934, ‘“‘in place of” his lawsuit. 
Plaintiff received. $3,450 in surplus notes from Richardson 
at the time or before this agreement was entered into, and 
these were returned to Richardson. 

Sometime between September and the latter part of De- 
cember, 1934, the defendants Haist, Fieselman and Rich- 
ardson, told plaintiff “they would pay it in three years if I 
would give them time.” 

On December 30, 1934, Richardson and plaintiff entered 
into an “agreement” whereby Richardson agreed to “fur- 
nish” plaintiff $4,550 in surplus notes of the company draw- 
ing 6 per cent interest (Richardson to pay an additional 
2 per cent) ; and Richardson agreed to “furnish” plaintiff a 
specified $7,200 in mortgage bonds. The recited considera- 
tion was the “relinquishment of all personal indebtedness” 
of Richardson to plaintiff. Plaintiff acknowledged receipt 
of $1,450 in “surplus notes and all outstanding interest ob- 
ligations as of January 1, 1934.” Plaintiff did not receive 
the mortgage bonds. Although plaintiff took the matter up 
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at different times with Richardson, he made no demand 
upon these defendants between the close of these transac- 
tions and just before the present action was instituted on 
July 7, 1941. . 

Under these circumstances is the statute of limitations 
a defense? Section 20-201, Comp. St. 1929, provides: “Civil 
actions can only be commenced within the time prescribed 
in this chapter, after the cause of action shall have ac- 
crued.” Section 20-207, Comp. St. 1929, provides: “Within 
four years * * * an action for relief on the ground of fraud, 
but the cause of action in such case shall not be deemed to 
have accrued until the discovery of the fraud.” 

The established construction of this statute is that “An 
action for relief on the ground of fraud may be commenced 
only within four years after the discovery of the facts con- 
stituting the fraud or of facts sufficient to put a person of 
ordinary intelligence and prudence on an inquiry, which, if 
pursued, would lead to such discovery.” Baxter v. National 
Mtg. Loan Co., 128 Neb. 537, 559, 259 N. W. 6380. 

It is a further rule that “Where one is put upon inquiry, 
he is charged with notice of all such facts as he would have 
learned by reasonable inquiry.” Talich v. Marvel, 115 Neb. 
255, 212 N. W. 540. 

It is obvious that plaintiff knew the facts of this alleged 
fraud on or before he brought his action in 1934; he knew 
that his securities had been delivered to Richardson; he 
knew that Richardson had disposed of them to some one; 
he knew that the defendant company was in existence; he 
knew its officers; he knew that he had not received surplus 
notes, or other securities therefor ; he knew that the defend- 
ant company and its officers did not propose to issue the 
surplus notes in exchange; he was advised that if he was to 
recover his losses he would have to sue; he did so, and al- 
though disclaiming knowledge of the recitals in part of the 
petition, he does not disclaim knowledge of the facts upon 
which the petition seeking recovery was based; he kuew 
that he had a claim against these defendants for he execut- 
ed a written release thereof; he knew that his securities 
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were gone for he accepted Richardson’s promise to pay in 
other securities. The record shows these and other facts 
were known to him in 1934. It is likewise obvious that 
other facts, such as the records of the company disclosed, 
could have been developed had he made reasonable inquiry 
or pursued his 1934 litigation to trial and determination. 

It further is apparent that he knew or that reasonable 
inquiry, if pursued, would have revealed in 1934 every fact 
of the alleged fraud which he produced at the trial of the 
action. In fact, the record is barren of any discovery of 
any fact relating to the alleged fraud which occurred be- 
tween the date of the events of 1934 and the filing of the in- 
stant action. 

During this period of six and one-half years, plaintiff 
sought no information of these defendants regarding these 
transactions, made no demands upon them, and they made 
no representations to him and concealed nothing from him. 
The statute began to run on this action in the latter part of 
1934 at the latest. See Marshall v. Rowe, 126 Neb. 817, 
254 N. W. 480. 

We are not unmindful of the fact that in the October, 
1934, agreement with Richardson, a three-year period was 
fixed for the performance of the terms of that instrument. 
It was, however, time given for the performance of a set- 
tlement agreement, and not the performance of the agree- 
ment upon which the plaintiff surrendered his securities 
and upon which the charge of fraud is based. The October 
agreement was one clearly between Richardson and the 
plaintiff, made after Richardson’s connections with the de- 
fendant company had been severed. It recited the existence 
of a debtor and creditor relationship between Richardson 
and plaintiff ; did not purport in any way to bind these de- 
fendants; and was made after these defendants had been re- 
leased and discharged from liability by the plaintiff. It 
further appears that the October agreement with Richard- 
son was superseded by the December agreement between 
the same parties, which fixed no extended period for per- 
formance. 
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We are also mindful of the testimony of the plaintiff that 
Richardson, Fieselman and Haist orally promised, some- 
time in late 1934, that “they would pay it in three years if 
I would give them time.” This, however, was a promise, if 
binding and enforceable, which we do not decide, that these 
named defendants would pay some undisclosed amount in 
settlement. It was a promise not made as a part of the al- 
leged fraudulent transaction, but one made to plaintiff 
when he had full knowledge and notice of the facts upon 
which his present action is based and was a promise to give 
something in settlement of a claim of alleged fraud.. This 
court has quoted with approval the rule that “there can be 
no fraud where the agreement is entered into with knowl- 
edge of the facts.” Marshall v. Rowe, supra. 

This promise can be of no avail to toll the statute for an- 
other reason. This is not an action based upon the promise, 
but upon the alleged fraud in securing plaintiff’s securities. 
It is a tort action. The rule is that ‘A new promise as an 
agency for the continuance or revival of a cause of action 
operates only in the field of contractual obligations to save 
a remedy as against the bar of a statute of limitation.” It 
does not apply to a cause of action for a tort. Burleson v. 
Langdon, 174 Minn. 264, 219 N. W. 155. See 37 C. J. 1097; 
17 R. C. L. 894; 34 Am. Jur. 235; 1 Wood, Limitations (4th 
ed.) 354; Briley v. Crouch, 115 Fed. 2d 448. 

Section 20-216, Comp. St. Supp. 1941, provides in part: 
“Jn any case founded on contract, when any part of the prin- 
cipal or interest shall have been voluntarily paid, or an ac- 
knowledgment of an existing liability, debt, or claim, or any 
promise to pay the same shall have been made in writing an 
action may be brought in such case within the period pre- 
scribed for the same, after such payment, acknowledgment, 
or promise: * * * .” This statute applies to actions found- 
ed on contract. It has no application to actions founded on 
a tort liability. Marchetti v. Atchison, T. & S. F. Ry. Co., 
123 Kan. 728, 255 Pac. 682; Montgomery County Commis- 
sioners v. McKittrick, 141 Kan. 288, 40 Pac. 2d 352. 

It follows that the trial court properly held the plaintiff’s 
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action was barred by the statute of limitations. The judg- 
ment of the trial court is affirmed. 
AFFIRMED. 


JAMES FRANKS, APPELLANT, V. JOHN R. JIRDON ET AL., 
APPELLEES. 
14 N. W. 2d 372 


Fitep May 5, 1944. No. 31597. 


1. Trial. The jury are the sole judges of the credibility of the 
witnesses and the effect to be given their testimony, and it is 
error for the trial court, at the close of the evidence, to with- 
draw a case from the jury and dismiss it, if evidence relating 
to disputed questions of fact has been given, from which differ- 
ent minds might well draw different conclusions. : 

When competent evidence offered by one party at a trial 
tends to discredit that offered by the other, it presents a ques- 
tion for the jury to weigh and decide under proper instructions 
from the court. 

8. Evidence. In weighing the testimony of witnesses, the jury have 
the right to determine how much dependence is to be placed up- 
on it. There are many things, such as the conduct of a witness 
upon the stand, and sometimes in the mode in which his answers 
are drawn from him through the questioning of counsel, which 
assist a jury in determining the weight and credibility to be 
given to his testimony. 3 

4, Appeal and Error. In reviewing an instruction te the jury to re- 
turn a verdict for defendant at the close of all the evidence, the 
appellate court will assume the existence of all material facts 
which competent evidence on behalf of the plaintiff establishes 
or tends to prove, and also give him all proper and logical in- 
ferences from such facts. 

5. Trial. The court should not take a case from the jury unless, 
as a matter of law, no recovery can be had, upon any view which 
can properly be taken of the evidence of the plaintiff, but where 
reasonable men differ as to the procf of the facts, a question is 
presented for a jury. 

6. Evidence. A competent witness may state his estimate of the 
quality of specific articles observed by him, as they existed at 
any ‘time sufficiently near to be relevant, and also whether the 
quality so observed conforms as to certain standards as to mer- 
chantability. 
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Where the quantity of potatoes sold, which were re- 
moved and weighed by the buyer, is in issue, testimony of men 
experienced and skilled in handling potatoes, as to the total space 
occupied by the potatces, and as to the cubic space required for 
a bushel, or hundredweight, of potatoes, is admissible as tending 
to show the actual amount of potatoes occupying such space, for 
on the question of quantity any competent evidence is admissible, 
if relevant and material. 

In an action to recover the price of potatoes sold, a wit- 
ness may give his estimate of quantity, provided he is qualified 
by observation and possesses sufficient data, knowledge, or ex- 
perience on which to ground his opinion. 

Where a contract for the sale of potatoes provides ex- 
actly how the potatoes must be processed, a witness who exam- 
ined the potatoes in the bins, and who has knowledge and expe- 
rience in processing and handling this type of potatoes, may 
properly estimate the loss in quantity which will be sustained in 
processing the potatoes to meet the conditions of the contract. 


APPEAL from the district court for Scotts Bluff county: 
CLAIBOURNE G. PERRY, JUDGE. Reversed. 


F. J. Reed, for appellant. 
Mothersead & Wright, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and POLK and Nuss, District Judges. 


PAINE, J. 

Plaintiff brought an action at law for $2,305.70 balance 
due from defendant on purchase of potatoes. At the close 
of the evidence the trial court instructed the jury to return 
a verdict for the defendants, from which plaintiff appeals. 

In the amended petition plaintiff brought suit against 
John R. Jirdon, Theodore Currier and three others, doing 
business as an unincorporated association, for the balance 
due on an oral contract to buy certain potatoes. It is al- 
leged that on March 1, 1942, plaintiff by this verbal agree- 
ment sold Theodore Currier, who was acting for the said 
association, which was doing business under the trade name 
of “John R. Jirdon Potato Division,” all of the potatoes 
contained in 14 bins of potatoes in his potato cave south of 
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Lingle, in Goshen county, Wyoming, for the agreed price 
of $1.45 per cwt. for all salable potatoes; that under the 
terms of the agreement all of the potatoes were to be run 
over a 114-inch potato screen, and that all rots, cuts and 
greenheads were to be discarded; that this processing, re- 
moval and hauling of the potatoes were all to be done by 
the defendants at their expense; that within two weeks of 
said date defendants took the potatoes from where they 
were stored. Plaintiff claims that there were in excess of 
5,965 cwt. of marketable potatoes; that plaintiff was given 
no opportunity to count the number of bags removed, or to 
weigh or measure them before defendants mingled them 
with potatoes purchased from other sellers, whereby the 
potatoes of plaintiff lost their identity, and plaintiff denies 
that the defendants weighed all the potatoes. 

Plaintiff charges that in processing these potatoes they 
_ Should have been run over a 114-inch potato screen, but in- 
stead they were run over a 1 7/8-inch screen several times, 
which made it appear that the salable potatoes were much 
less than the bins actually contained. Plaintiff admits that 
defendants paid the sum of $6,348.55 during the time the 
potatoes were being processed, and that there is a balance 
due and owing of $2,305.70, which defendants refuse to 
pay. - 

The defendants for answer admit that they are an unin- 
corporated association, engaged in the wholesale handling 
of potatoes, admit that they made the contract to buy pota- 
toes in the cave of plaintiff in Wyoming, admit that they re- 
ceived the potatoes; deny that there were 5,965 cwt. of 
marketable potatoes in the 14 bins of potatoes which they 
purchased after discarding all small potatoes which passed 
through a 14-inch potato screen and all rots, cuts and 
greenheads; deny that plaintiff had no opportunity to check 
the quantity of potatoes removed, and allege that they prop- 
erly processed the said potatoes, and that it was agreed that 
the term “hundredweight” of potatoes should mean a sack 
of potatoes weighing 101 pounds including the sack, and al- 
lege that they paid $6,348.55, which was the full purchase 
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price for all of said potatoes purchased by them under their 
contract. The reply was a genera] denial. 

The principal assignment of error charged that the court 
erred in withdrawing the case from the jury and sustaining 
defendants’ motion for a directed verdict. As this assign- 
ment involves the questions of fact, we will briefly review 
the evidence. 

The plaintiff testified that he had long been engaged in | 
raising potatoes, and had averaged 50,000 bushels a year; 
that one of his farms was in the state of Wyoming, and 
that the potatoes from that farm were stored in a potato 
cellar about 80 feet long, with a driveway through the mid- 
dle of it, and the bins are 15 feet wide. The walls were all 
the same size, so that one bin board would fit any bin in the 
cellar. In the fall of 1941 the bins were filled with potatoes 
and absolutely level, by being hand dressed on the top after 
they were filled to make them all level. The potatoes were 
extremely sound and good; there had been no frost that sea- 
son, and they were of a uniform, medium size. The planks 
of the trucks, as they transported them to the bin, were 
padded with sacks to avoid bruising the potatoes, and the 
potatoes had settled in the bin about nine inches. 

He testified there was a four-acre tract in one of the 
fields that was inclined to be “seepy” where the potatoes 
were watered too heavily, and these potatoes carried some 
dirt. He said the agreement when he sold them was that 
they should go over an inch and a half screen, cuts, rots and 
greenheads out, and that defendant Currier said, “I will 
give you $1.50 over an inch and seven-eighths screen, and 
I will give $1.45 over an inch and a half screen,” and the 
plaintiff accepted the offer of $1.45. per cwt. over a 114-inch 
screen, with cuts, rots and greenheads out; that when plain- 
tiff went out to the potato cellar a day or so later he object- 
ed to their sorting them over a 1 7/8-inch screen, and de- 
fendant Currier said that he would make the necessary ad- 
justments. Plaintiff testified that as they were running 
them out the potatoes were sound and had very few sprouts 
and would roll of their own accord. 


N 


VoL. 144] JANUARY TERM, 1944 697 


Franks v. Jirdon 


The plaintiff testified that the ten bins on the north side 
were 79.66 feet long and 14.66 feet wide, and the potatoes 
in the bin were 9.4 feet high. On the south side there were 
three bins 24.16 feet long and 14.66 feet wide and nine feet 
high, making a total of 14,162.46 cubic feet of potatoes sold 
to the defendants, and this includes 90 sacks. that were in 
the 14th bin, and 1.34 cubic feet of these particular potatoes 
would produce a bushel, or 60 pounds, of potatoes, making 
due allowance for their passing over a 114-inch screen, with 
cuts, rots and greenheads out. 

According to the plaintiff’s estimate, there were 5,965 
cwt. of potatoes sold, at $1.45 a cwt. This would give a to- 
tal value of $8,649.25, upon which the defendants paid $6,- 
343.55, leaving a balance of $2,305.70, for which suit was 
brought. 

After the plaintiff had determined that there was a 
shortage, he was asked: “Q. What, if anything, was said by 
Mr. Currier, to you after you done your figuring? A. He 
said that we were short. He was short and way short and 
wondered where they were. They were gone, but where 
were they? Q. I will ask you if Mr. Currier said anything 
to you about using the volume and what you got out of the 
six bins that you kept as a check against this? A. He did.” 

Jake Steben testified he was the plaintiff’s foreman, and 
was living on the farm of plaintiff, and with the help of the 
hired man had grown about 51 acres of the potatoes which 
went into this cave on this place, and that they were pretty 
nice potatoes. He testified he went down the first after- 
noon after the crew was there; they were using a power 
sorter, as there was electric current at the cave, and that he 
was there at the cave once or twice a day all the time the 
potatoes were being processed by the defendants’ crew. He 
did not see but very few sprouts on the potatoes, and only 
the potatoes in the three west bins carried any dirt, and in 
the rest of the bins there was no dirt on them. 

Mr. Steben testified that he heard the conversation out 
there between plaintiff and Currier. “Q. Tell the jury what 
was said? A. Well, Jim told him that there was too many 
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potatoes thrown out that wasn’t necessary and Ted admit- 
ted it, that there were.’ They counted all the sacks that 
had been filled, and there were 1,282 sacks run over the 
1 7/8-inch screen and the drops which had come from the 
first three bins. , 

Mr. Steben also testified that he sorted the potatoes in 
the six bins on the south side after the defendants had taken 
away the potatoes they bought, and the potatoes stood about 
four inches lower on the south side than in the north side 
bins taken by the defendants; that he sorted them over a 
114-inch screen, and kept count of the bags and took out the 
rots and cuts, but testified that he only took out some of the 
greenheads, for it does not hurt to plant greenheads, and 
the large greenheads were kept separate and used later for 
planting ; that out of all the six bins on the south side there 
were only about 150 bushels of rots and cuts, and he got 
2,846 bags of potatoes out of these six bins. 

Witness Steben also explained in detail the unusual care 
with which he had gathered the crop and stored them in 
this potato cellar; that they used precaution to keep them 
from bruising, using sacks with straw as pads, and canvas 
over the top, and drove the trucks very slowly; that during 
the months after they were put in the cave he went there 
twice a day to see that the temperature was right for ven- 
tilation. ; 

The plaintiff called Reid Gamble, a member of a partner- 
ship which bought and shipped potatoes, living at Torring- 
ton, Wyoming, who was a potato inspector for the govern- 
ment and the state from 1932 to 1937. He had been a field 
man for defendant company for over three years, buying 
potatoes for them. Mr. Gamble testified he saw these pota- 
toes while they were being dug and being put in the cellar. 
Later, about the middle of February, he inspected them 
with a view of buying them. He measured the bins to de- 
termine the amount, and took samples. by going on top and 
digging down, and said the potatoes were in very good con- 
dition, they were level on top, uniform, medium-sized pota- 
toes. He did not observe any sprouts which would be det- 
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rimental to the potatoes. From the knowledge he had of 
these potatoes when they were being harvested, and his in- 
spection of them in February, he gave it as his opinion that 
only 10: per cent of the total volume of these bins would be 
discarded over a 114-inch screen, with cuts, rots and green- 
heads out. However, the objection to this answer was sus- 
tained as not responsive to the question put to the witness, 
but further examination brought that there were very few 
cuts or rots, and on cross-examination he said he saw some 
sprouts. 

Witness Gamble produced the card upon which he had 
made the measurements in the middle of February, and tes- 
tified to the jury that ten bins were 80 feet long, 15 feet 
deep, and 9 feet 6 inches high to the top of the potatoes; 
that the bins on the south side were 9 feet 6 inches high and 
24 feet long, and the same depth; that there were some po- 
tatoes in the 14th bin which he also inspected and estimated 
at 250 bushels, this being about two weeks prior to the time 
the defendants started processing them on March 1. 

He testified that defendant Currier admitted there was a 
shortage, this evidence being as follows: “Q. Mr. Gamble, 
did you have occasion to talk to Mr. Currier sometime after 
these potatoes had been removed from the cellar? <A. I 
have. Q. I will ask you if anything was said by Mr. Currier 
as to these potatoes? A. Yes, sir. * * * Q. Just state what 
was said. * * * A. We were just talking about them and he 
said there was a shortage, couldn’t find it and asked me 
what I would do. I told him.” When Mr. Currier was on 
the stand he admitted the conversation, but said he only 
stated that Mr. Franks claimed there was a shortage. 

We will now examine the evidence of the defendants. 
The defendants put what is known as a “country crew” in 
this potato cellar, consisting of six men and the foreman 
and one extra trucker, who was paid on a contract. The 
potatoes were first run over a 1 7/8-inch screen, and all 
cuts, rots and greenheads were taken out, then the potatoes 
which went through the 1 7/8-inch screen were run over a 
144-inch screen, and all sacked in 101-pound sacks. All 
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potatoes except 310 sacks which were hauled to a car at 
Lingle, Wyoming, were weighed twice, with the exception 
of one truckload which reached Morrill too late, on account 
of a blowout, to be weighed over the scales. After the po- 
tatoes reached the warehouse they were run through the 
washer and washed, graded and repacked. 

Some of defendants’ witnesses testified that the potatoes 
would run 15 to 20 per cent greenheads, that the potatoes 
carried considerably more dirt than the average potatoes, 
and that these potatoes were sprouted so badly that they 
would not roll down by themselves, but had to be dug loose 
in the bin; that the sprouted potatoes were in the center of 
the bin. 

Herbert N. Renfro, Jr., federal supervising inspector for 
several states, testified that he had held that position for 
15 years, and has occasion to compute the amount of pota- 
toes in bins frequently, principally for purchase by the gov- 
ernment or in passing on loans, and that the formula that 
is gotten up by the Bureau of Standards takes the cubic feet 
contents of a bin and divides it by 2.4, which gives the hun- 
_ dredweight of potatoes in the bin. 

Howard McLean, the Scottsbluff manager of the Nebras- 
ka Certified Potato Growers, testified that he had been 
handling from 900 to 1,200 cars of potatoes a year through 
his office, and that the formula they used for determining 
the amount of potatoes was by dividing the cubic feet in a 
bin by 1.43 cubie feet, which would give the 60-lb. bushels 
of potatoes in the bin. 

The deposition of Z. Schwanz, the warehouse foreman 
for defendant company at Morrill, disclosed exactly the 
care given to the plaintiff’s potatoes from the time they be- 
gan arriving at the warehouse on February 27 and were 
weighed, washed, again sacked, this time putting 102 pounds 
in each sack, according to the rules of the Western Weigh- 
ing and Inspection Bureau. Exhibits A, B and C were the 
original warehouse records of the quantity of these “Bliss 
Triumph” variety of potatoes sold to them by plaintiff. 

Mr. Schwanz testified that exhibit A shows the receipt of 
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332,320 pounds, exhibit B shows 15,010 pounds, exhibit C 
shows 55,280 pounds, or a total of 402,610 pounds of pota- 
toes; that they were put up in 3,90814 sacks, and adding the 
310 sacks trucked to Lingle makes a total of 4,21814 sacks. 

The evidence of the defendants admits the purchase of the 
potatoes, and that the “country crew” at once went out to 
the cave and began processing the potatoes according to 
contract, and preparing them for sale as commercial stock ; 
that with the exception of those hauled to a car at Lingle, 
and one truckload late because of a blowout, they were all 
weighed twice, once in the cellar by the cellar foreman and 
again over the scales at the warehouse, checked twice on 
sack counts, and paid for in full, according to the defend- 
ants’ figures. 

At the close of the evidence the trial court instructed a 
verdict for the defendants. 

This was not an action to recover damages for potatoes 
the defendants refused to accept. The defendants accepted 
all of the potatoes in the bins they contracted to buy. They 
claim to have paid for all the sacks of potatoes they took 
away. The plaintiff, on the other hand, gives us the exact 
cubie contents of the bins, and claims they took out over 
$2,300 worth of potatoes for which they did not pay him. 

Section 69-468, Comp. St. 1929, provides: ‘‘Where, under 
a contract to sell or sale, the property in the goods has 
passed to the buyer, and the buyer wrongfully neglects or 
refuses to pay for the goods according to the terms of the 
contract or the sale, the seller may maintain an action 
against him for the price of the goods.” 

The plaintiff has brought the proper action under this 
law for the balance of the purchase price he claims to be due 
him. ; 

From this brief synopsis of the evidence, sufficient to give 
the main contentions of each party, but without going into 
the cumulative evidence of many more witnesses as found 
in the two volumes of the bill of exceptions, we are faced 
with the question: Should such a case be taken from the 
jury and dismissed by the court? 
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In the case at bar, the controversy is narrowed to a single 
question: What was the true and actual amount of pota- 
toes, of certain specifications, contained in some 14 bins of 
potatoes sold by the plaintiff and accepted by defendants? 
If defendants have paid for all such potatoes therein, then 
the defendants should prevail, but if they took out more po- 
tatoes than they have paid for, then the question would be 
up to the jury to determine the amount of the shortage un- 
der the evidence. 

The law is that, as the jury are the sole judges of the 
credibility of the witnesses and the effect to be given their 
testimony, it is error for the trial court, at the close of the 
evidence, to withdraw a case from the jury and dismiss it 
if disputed questions of fact are involved and different 
minds could draw different conclusions from the evidence. 
See Interstate Airlines, Inc. v. Arnold, 124 Neb. 546, 247 
N. W. 358. 

“When evidence offered by one party at the trial tends 
to discredit that offered by the other, it is for the jury 
to weigh and decide, under proper instructions from the 
court.” Aetna Life Ins: Co. v. Ward, 140 U. S. 76, 11 S. Ct. 
720. In the same case, at page 88, the court said: “The jury 
were the judges of the credibility of the witnesses * * * 
and in weighing their testimony had the right to determine 
how much dependence was to be placed upon it. There are 
many things sometimes in the conduct of a witness upon 
the stand, and sometimes in the mode in which his answers 
are drawn from him through the questioning of counsel, by 
which a jury are to be guided in determining the weight 
and credibility of his testimony. That part of every case, 
such as the one at bar, belongs to the jury, who are pre- 
sumed to be fitted for it by their natural intelligence and 
their practical knowledge of men and the ways of men; and 
so long as we have jury trials they should not be disturbed 
in their possession of it, except in a case of manifest and 
extreme abuse of their function.” 

In Zielinski v. Dolan, 127 Neb. 153, 254 N. W. 695, we 
said: “ * * * the appellate court, in reviewing such decision, 
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will assume the existence of every material fact which the 
evidence on behalf of the plaintiff tends to establish and, in 
addition, give the plaintiff the benefit of the logical infer- 
ences therefrom.” See In re Estate of Skade, 135 Neb. 712, 
283 N. W. 851; Ross v. Carroll, 188 Neb. 1, 291 N. W. 726; 
In re Estate of Hoagland, 126 Neb. 377, 253 N. W. 416. 

“An ordinary witness may state his estimate of the com- 
mon qualities of familiar articles observed by him, as they 
existed at any time sufficiently near to be relevant. He may 
also state that a similarity in quality exists, or state his in- 
ference as to whether the quality observed conforms to a 
given standard, as merchantability, that prescribed by con- 
tract, or that established by a sample.” 32 C.J. S. 154, sec. 
498. 

“Quantity, like number, is a matter which from its na- 
ture must frequently be the subject of opinion evidence. 
Persons who: have qualifications which show them to be 
capable of forming opinions which may reasonably be ex- 
pected to be correct and trustworthy may give opinion tes- 
timony upon the question as to the quantity of goods de- 
livered. -Conversely, if it appears that witnesses do not 
have sufficient knowledge or opportunity of observation, 
their opinions are inadmissible.” 20 Am. Jur. 680, sec. 808. 

Plaintiff contends that the total weight of the potatoes as 
reported by defendants was not in accord with known phys- 
ical facts, and adduced evidence of the kind and condition 
of these potatoes, and the quantity which certain bins held 
when filled with such potatoes. This made a prima facie 
case. In the absence of countervailing evidence, plaintiff 
would have been entitled to recover the difference in value 
between the amount so proved and the amount paid. 

Can such a prima facie case be taken from the jury be- 
cause testimony on the part of defendants is that a less 
amount was taken from such bins of potatoes and that the 
bins did not hold the amount claimed? We think not. For 
the plaintiff had a right, under such circumstances, to have 
his case submitted to the jury, so that they might say by 
their verdict whether or not the plaintiff’s case was suf- 
ficient as against the evidence of defendants. 
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Such evidence of the plaintiff was not conclusive, yet it 
was a fact which, if established by witnesses according to 
plaintiff’s contentions, was. entitled to consideration by the 
jury in deciding what amount, if any, was due to plaintiff. 
See Cunningham v. Scott, 109 Neb. 586, 191 N. W. 673; 
Bissett v. Bryant Lumber Co., 156 N. Car. 162, 72 S. E. 
205; Calnon v. Fidelity Phenix Fire Ins. Co., 114 Neb. 53, 
205 N. W. 942. 

We find a hay case which is very similar under the facts 
to the case at bar. Plaintiff sold defendant all the hay in a 
barn, to be weighed as drawn, and paid for at its actual 
weight. Defendant’s evidence was that he drew out all the 
hay in four loads which totaled 9,830 pounds. Plaintiff was 
permitted to introduce evidence tending to show the extent 
of cubic space in the barn from which the hay was taken, 
and how much space a ton of hay would occupy. Defendant 
contended it was error to receive this evidence. The court 
said: “But it was clearly admissible as substantive evidence 
* * * Jt was competent to show that the amount of hay 
accounted for could not have filled a given space * * * .” 
Judgment for plaintiff was affirmed. Alger v. Morrill, 68 
Vt. 598, 35 Atl. 483. 

Where the quantity of potatoes sold, which were removed 
and weighed by the buyer, isin issue, testimony of men ex- 
perienced and skilled in handling potatoes, as to the total 
space occupied by the potatoes, and as to the cubic space re- 
quired for a bushel, or hundredweight, of potatoes, is ad- 
missible as tending to show the actual amount of potatoes 
occupying such space, for on the question of quantity any 
competent evidence is admissible if relevant and material. 
See 55 C. J. 402; Bissett v. Bryant Lumber Co., supra. 

“Physical facts may not be accepted as a matter of law or 
as ground for refusal to submit a case to a jury as against 
the testimony of witnesses on a controverted question of 
fact, unless they are demonstrable to a degree that reason- 
able minds cannot disagree as to their existence, and unless 
the results flowing therefrom are demonstrable to the same 
degree agreeable to the known and immutable laws of phys- 
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ics, mechanics or mathematics.” Jones v. Union P. BR. Co., 
141 Neb. 112, 2 N. W. 2d 624. See, also, Dodds v. Omaha 
« C. B. Street Ry. Co., 104 Neb. 692, 178 N. W. 258; 3 Am. 
Jur. 451, sec. 891; Annotation, 21 A. L. R. 141. 

In an action to recover the price of potatoes sold, a wit- 
ness may give his estimate of quantity, provided he is qual- 
ified by observation and possesses sufficient data, knowl- 
edge, or experience on which to ground his opinion. See 32 
C. J. S. 154, sec. 498. 

Where the contract of sale provides that the potatoes 
were to be processed for the purpose of eliminating green-— 
heads, cuts, sprouts, dirt and drops from a 114-inch screen, 
and only the potatoes remaining were to be the subject of 
the sale, a witness who examined the potatoes in the bins, 
and who has knowledge and experience in processing and 
handling this and similar grades and types of potatoes, may 
properly estimate the loss in quantity that will be sustained 
in processing the potatoes to meet the conditions of the con- 
tract. 

In the case at bar, we find that the plaintiff’s evidence 
was sufficient to require a submission of the case to the jury. 
Because a retrial of the case will follow, it is not neces- 
sary to discuss the other assignments of error. 

The trial court erred in sustaining defendant’s motion for 
a directed verdict, and the judgment entered is reversed 
and the cause is remanded. 

REVERSED. 


PONTIAC IMPROVEMENT COMPANY, APPELLEE, V. KATHERINE 
S. LEISy ET AL., DEFENDANTS: JULIUS LUDWIG, APPEL- 
LANT, OSCAR R. THOMPSON ET AL., APPELLEES. 

14 N. W. 2d 384 


FILED May 5, 1944. No. 31763. 


1. Corporations. Several laws of the state of Ohio, relating to cor- 
porations, were properly received in evidence under the eertifi- 
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cate of the secretary of state of Ohio, and under such laws the 
plaintiff has perpetual corporate succession. 

2. Judgments. A judgment of the district court becomes a lien 
against real estate in that county from the time of its entry on 
the judgment record. ; 


APPEAL from the district court for Cuming county: FAY 
H. PoLLock, JupGE. Affirmed. 


A. R. Oleson, for appellant. 


Zacek & Nicholson, James D. Elliott and John J. Gross, 
contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER and CHAPPELL, JJ. 


PAINE, J. 

This is an equity action for the foreclosure of a real es- 
tate mortgage. Decree was duly entered, from which two 
of the defendants appeal. 

On June 17, 1925, Harry E. Leisy and wife gave a mort- 
gage to Hugo A. Leisy upon a residence property, being lots 
19 and 20, block 28, original town of Wisner, Cuming coun- 
ty, Nebraska, to secure payment of three notes amounting 
to $10,000 and interest, which mortgage was recorded in 
Book 44 at page 596. On April 20, 1932, this mortgage was 
assigned to the plaintiff corporation. On April 1, 1936, an 
extension agreement was entered into between the assignee 
corporation and the original mortgagors, extending said 
mortgage for five years from April 1, 1936, and agreeing 
that the mortgage has been re-recorded in Book 55 at page 
638 of the mortgage records of Cuming county. 

In the amended answer of defendant Julius Ludwig he 
denies that the plaintiff is a corporation, charging that its 
charter expired in 1939 “and no further provisions have 
been made to authorize the maintaining of this action,” and 
also charging that he obtained a judgment of $39,882.50 
against Irvin O. Leisy and Harry E. Leisy on November 5, 
1935, and that execution was returned unsatisfied. 

Said defendant further alleges that there was no consid- 
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eration for the mortgage of $10,000, which was given to a 
brother of the mortgagor for the sole purpose of hindering, 
delaying and defrauding his creditors. He further alleges 
that the extension agreement of said mortgage was execut- 
ed without consideration, and that in June, 1935, the $10,- 
000 mortgage and note which it was given to secure were 
barred by the statute of limitations and ceased to be a lien 
upon the lots involved, and that his judgment became a first 
lien upon the lots in question, subject only to a tax lien, and 
prays that he be decreed to have a prior lien to the mort- 
gage of plaintiff. 

On April 15, 1942, Oscar R. Thompson and Thomas 
Thompson filed their amended answer, in which they admit 
the corporate existence of the plaintiff corporation; admit 
the filing of all instruments set out in the petition, but al- 
lege that none of them have any valid force or effect; admit 
that defendant Ludwig recovered a judgment as alleged in 
his answer, but claim that the lien of Ludwig’s judgment 
is inferior to and subject to the lien of a judgment of $13,- 
514.03 which they recovered against Harry E. Leisy, mort- 
gagor, and another on November 5, 1935. They further 
charge in their answer that the purported mortgage, notes 
and assignment and extension agreement are all part of 
an evil plan, device, or scheme, without consideration, to 
perpetrate a fraud upon existing creditors, especially these 
answering defendants; that if the notes and mortgage and 
assignment set up in plaintiff's petition are valid, they are 
now barred by the statute of limitations, and pray that they 
be decreed to have a prior lien on the real estate involved 
superior to the claim of the plaintiff and of other defend- 
ants. 

On September 10, 1948, the cause came on for trial upon 
the petition of the plaintiff and the amended answers of de- 
fendants. Thereupon defendant Ludwig was granted leave 
to amend his answer instanter by interlineation to set out 
-that plaintiff corporation had been chartered for 25 years 
only, and that its charter had expired in 1939. 

The plaintiff introduced as exhibits copies of the several 
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statutes of Ohio relating to corporations, being duly authen- 
ticated exemplifications of the same under certificate of the 
secretary of state, together with a certified copy of the orig- 
inal articles of incorporation of the plaintiff company, show- 
ing that it was organized May 28, 1914, and was to exist 
for the term of 25 years. 

Plaintiff also offered in evidence five certificates of amend- 
ments to the articles, duly certified by the secretary of state. 
The last amendment to said articles of incorporation was 
under date of October 15, 1940, raising the stated capital of 
the corporation from $500,000 to the sum of $1,000,000. 

Section 8623-14 of the General Corporation Act of Ohio, 
in evidence before us, provides that any corporation may 
alter or amend its articles, and further, in section 8623-15, 
provides that such “amended articles shall supersede and 
_ take the place of the then existing articles of the corpora- 
tion and all amendments thereto.” 

An examination of these exhibits shows that in para- 
graph three of the original articles of incorporation its life 
was fixed at 25 years, which would end May 28, 1939, but 
on May 20, 1939, the third paragraph of the said articles 
was amended in toto by written consent of all the stock- 
holders, and entirely omitting the time of termination of 
the life of the corporation; that is to say, the new and 
amended third paragraph of the articles of incorporation 
established no length of life for the corporation, nor was 
this referred to in any other paragraph. 

Section 8628-7, as set out in exhibit No. 1, provides that 
“Upon the filing of the articles the incorporators and their 
associates, successors and assigns by the name stated here- 
in, shall, from the date of such filing, be and constitute a 
body corporate, with perpetual succession.” 

This general corporation act of Ohio, which became ef- 
fective June 8, 1927, long before the amendment of the ar- 
ticles on May 20, 1939, repealing the limit of 25 years for 
its corporate existence, thus placed the corporation under 
the above section 8623-7, which thereby gave this corpora- 
tion perpetual succession. 


Vou. 144] JANUARY TERM, 1944 709 


Pontiac Improvement Co. v. Leisy 


“If the period of its existence is not limited by its char- 
ter a corporation will exist indefinitely and until it is legally 
dissolved.” 18 C. J.S. 469, sec. 78. 

In our opinion, the plaintiff Ohio corporation was a valid, 
existing corporation, and there appears no ground what- 
ever for the claim that there was anything irregular or 
wrong in so amending the articles of incorporation of this 
company, and it had the legal right to foreclose its mort- 
gage in the state of Nebraska. 

The trial court found that there was due the plaintiff the 
sum of $10,000 and interest, and that the mortgage had be- 
come absolute, and that plaintiff was entitled to have the 
premises sold to satisfy said mortgage unless the same was 
paid within 20 days after the date of the decree. It was or- 
dered that the sheriff sell the premises as upon execution 
and bring the proceeds into court in satisfaction, first, of 
the plaintiff’s lien, and the issues between the defendants 
were reserved for future determination. The defendant 
Ludwig filed motion asking that the decree be modified by 
determining the respective priority of the two answering 
defendants. 

Thereafter, on October 19, 1948, the district court en- 
tered a supplemental decree, finding that each of the afore- 
said judgments of the two defendants was rendered on the 
5th day of November, 1935, but that the judgment of the 
defendants Thompson was first entered on the journal of 
the records of the court, and that thereafter the judgment 
of Ludwig was entered upon the journal, and therefore 
finds that the Thompson judgment is a lien prior to the 
judgment of Ludwig, which is a third lien against the prop- 
erty in suit; whereupon notice of appeal was given by the 
defendants. . 

The question is also presented in the brief of defendants’ 
counsel that Thompsons’ judgment is not prior to the Lud- 
wig judgment, and that the court erred in holding that the 
journalizing fixed the time when the lien accrued. Attor- 
ney Oleson charges further that “it would be travesty on 
justice if a casual helper in the office of the clerk could, by 
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his entry, determine the priority of the judgments journal- 
ized.” 

In support of this contention, attorney A. R. Oleson called 
himself as a witness, and testified that he presented the 
evidence to the court and secured the judgment for his cli- 
ent, Ludwig, in the sum of $39,882.50; that he took a state- 
ment of what had been done to the clerk of the court, and 
asked him if the Thompson case had been decided and 
turned over, and he said not, and that this was the first one 
that came in that day. 

Further evidence was taken in said matter on October 19, 
1943, when attorney A. R. Oleson was examined by attor- 
ney Gross, and testified that he had called the attention of 
the clerk, Car] R. Stieren, to the matter, as he had prepared 
his journal entry and presented it to the court right after 
lunch and obtained his signature, and it was an hour after- 
ward before the attorneys representing the Thompsons got 
theirs and took it to the clerk. 

Carl R. Stieren, the clerk of the court on November 5, 
1985, was then called and testified that he did not think he 
was present in the office that day, as “the filings and entries 
were made by John Dill and my brother.” On cross-exam- 
ination by attorney Oleson, witness testified that he had no 
recollection of any conversation with Mr. Oleson in refer- 
ence to the judgments, and identified the filings and the en- 
try on the appearance docket as all having been made by 
John Dill or his brother, but not by him. 

The record then shows: “All parties rest. By the court: 
According to the Nebraska decisions, including the rather 
recent case of Lutkhart v. Bredthauer (182 Neb. 62, 271 
N. W. 165), judgments become a lien on real estate at the 
time of their entry upon the journal. Priority of judgment 
liens is accordingly determined according to the order of 
their entry upon such journal. Exhibit ‘12’ is a copy of the 
journal of this Court showing two judgments against Har- 
ry E. Leisey, et al. The judgment of Oscar R. Thompson, 
et al preceeds the judgment of Julius Ludwig, et al. I 
therefore find that the Thompson judgment has priority 
over the Ludwig judgment.” 
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In Luikart v. Bredthauer, 132 Neb. 62, 271 N. W. 165, 
upon which the trial court based its decision, we held that 
a judgment is rendered when the court announces its de- 
cision upon the law and the facts, but that “The entry of a 
judgment upon the records is not an integral part of the 
judicial act of rendering a judgment, although the entry 
thereof may be required before it can become available for 
certain purposes.” In the text of this opinion it is said that 
“a judgment must be docketed before it becomes a lien upon 
real estate.” See, also, Rathbone Co. v. Kimball, 117 Neb. 
229, 220 N. W. 244; Reconstruction Finance Corporation v. 
Maley, 125 Fed. 2d 131. 

Section 20-1504, Comp. St. 1929, reads in part as follows: 
“The lands and tenements of the debtor within the county 
where the judgment is entered, shall be bound for the sat- 
isfaction thereof, only from the day on which such judg- 
ments are rendered. * * * Provided that a judgment shall 
be considered as rendered when such judgment has been 
entered on the judgment record.” 

As this last clause, under consideration in the case at bar, 
was added by an amendment’ found in Laws 1929, ch. 83, 
cases cited prior to this amendment would not govern on 
the point involved herein. 

It is clear from the bill of exceptions that both judgments 
were announced by the court on the same day, but the judg- 
ment of the Thompsons was entered on the judgment rec- 
ord by the clerk prior to the entry of the judgment of Lud- 
wig. 

Finding no prejudicial error in the record, the decree and 
judgment of the trial court are hereby affirmed. 

AFFIRMED, 
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LEONARD BREWER, APPELLANT, V. PAUL W. FISCHER, 
pele 
14 .N. W. 2d 315 


FILED May 5, 1944. No. 31772. 


1. Malicious Prosecution, As a general rule, the test as to whether 
probable cause for instituting a criminal prosecution exists does 
not depend upon mere belief, however sincerely entertained. The 
law has imposed an additional ground, viz., such knowledge of 
facts as would induce a reasonable man io believe the accused 
was guilty. 

2. Trial. Generally, questions of fact are for the jury, under prop- 
er instructions, and not for the trial court, no matter how dis- 
proportionate the evidence may be. This rule is based upon the 
maxim that it is the office of the judge to instruct the jury in 
points of law and of the jury to decide on matters of fact. 


- APPEAL from the district court for Gage county: CLOYDE 
B. ELLIS, JUDGE. Reversed. 


Hubka & Hubka, for appellant. 
Jack & Vette, contra. 


Heard before SIMMONS, C. J., PAINE, MESSMORE, YEA- 
GER, CHAPPELL and WENKE, JJ. 


PAINE, J. 

This is an action to recover damages for malicious pros- 
ecution. At the close of all the evidence, the court sustained 
the motion of the defendant, discharged the jury, and dis- 
missed the petition, from which plaintiff appeals. 

The petition alleged that on August 10, 1942, the defend- 
ant falsely and maliciously, and without reasonable and 
probable cause, made complaint against plaintiff to the 
county attorney, and signed a formal] and written complaint 
before a justice of the peace, who thereupon issued a war- 
rant for the arrest of the plaintiff. 

The complaint charged that the plaintiff had issued a 
check for the payment of money upon the Wymore Nation- 
al Bank in the sum of $10.50, knowing that he had not suf- 
ficient funds in, or credit with, the bank for the payment of 
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the check, and with the intent of unlawfully defrauding 
Paul W. Fischer by obtaining merchandise of the value of 
$10.50, contrary to the form of the statutes in such case 
made and provided. 

Upon said complaint a warrant was duly issued, and he 
was placed under arrest by the deputy sheriff of Gage coun- 
ty on August 11, 1942, all against the will of the plaintiff, 
who claims that the same caused him much embarrass- 
ment and mental suffering, that he has been greatly injured 
in his credit and reputation and brought into public scan- 
dal, infamy and disgrace, and has suffered anxiety and pain 
of body and mind, and has been forced to expend the sum of 
$100 in procuring his discharge from imprisonment and de- 
fending himself therefrom, and has lost several days of 
working time. 

To this petition the defendant filed an amended answer, 
alleging that a man, who said his name was Leonard Brew- 
er, gave him said check in payment for merchandise; that 
the check was returned to him by the bank, marked “‘No ac- . 
count with us ;” that he recited all the facts to Dean Sackett, 
acting county attorney, and pursuant to his direction he 
caused the check to be protested, and later signed a com- 
plaint prepared by the acting county attorney, who was in 
charge of all prosecutions in criminal matters in Gage coun- 
ty, and that all of his acts were done because this defend- 
ant believed there was probable cause that an offense had 
been committed against the laws of Nebraska by Leonard 
Brewer, and that defendant acted in good faith and under 
the advice and direction of the acting county attorney ; that 
defendant has now been informed and believes that the 
plaintiff who was arrested is not the person who executed 
the worthless check, and that defendant in no way pointed 
out plaintiff to the sheriff as the one who made the check, 
and denies all other allegations of the petition. The reply 
was a general denial. 

Upon the case going to trial before a jury, the evidence 
disclosed that the defendant signed the complaint as 
charged, that on the same day a state warrant was issued, 
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that the plaintiff was arrested the next day at Wymore and 
brought to Beatrice and placed in the county jail, and that 
this complaint was not dismissed unti] November 18, 1942, 
by the state; that the same afternoon of his arrest the 
plaintiff was released to his attorney upon his personal 
guaranty to produce him when wanted. 

The evidence further shows that the plaintiff had noth- 
ing whatever to do with the check, but that a man named 
Chester Hoefling was finally arrested and pleaded guilty to 
forging the name of Leonard Brewer, plaintiff, to the check 
in question. 

The defendant testified that he had been in the harness 
business in Beatrice for some years, that he has no helper 
in the store; that a man came into his place of business, 
picked out a horse collar, and gave him this check for it; 
that the purchaser asked for a check on the Wymore Na- 
tional Bank, but as defendant had none he changed a Beat- 
rice National Bank check, and wrote out the check; that the 
buyer was a stranger to the defendant. Defendant testified 
that he believed the man was Leonard Brewer, for that was 
the name signed to the check; that in a few days the check 
was returned, marked “No account with us,” whereupon he 
inquired of several people where Leonard Brewer lived, and 
the W. P. A. informed him that he had been working for 
the W. P. A., but was not at that time. The witness testi- 
fied that he then went to see the county attorney, who told 
him he could do nothing until he protested the check, and 
he had that done, and upon returning to the county attor- 
ney’s office later a complaint was drawn up and signed by 
the defendant ; that as soon as the plaintiff was arrested he 
employed Frank E. Crawford, an attorney, who came to the 
harness shop of the defendant and asked him to come to the 
courthouse. The defendant admits that he refused to go, 
because he had more work than he could get out that day. 
After a while, defendant testified, the deputy sheriff came 
and asked him to go to the county attorney’s office, where 
he met the plaintiff and his wife and his attorney, where- 
upon Mr. Crawford and Mrs. Brewer were asked to leave 
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the room, and then the county attorney asked the defendant 
whether that was Mr. Brewer, and defendant says he told 
the county attorney, “I think he is a little shorter and may- 
be a little older than the man that gave me the check.” 

On cross-examination the defendant testified that he now 
knows that it was the man Hoefling who came to his place 
of business and signed the check, and it was not Leonard 
Brewer who had the transaction in his place on July 30, 
1942. He also testifies that Hoefling had been there several 
weeks before and bought some snaps. The man who gave 
him the check told defendant he lived two miles north of 
Blue Springs. Defendant admits that he never went down 
to see if Leonard Brewer did live two miles north of Blue 
Springs, that he did not write any letter to Leonard Brew- 
er, and made no effort to find him, except to make inquiry 
of several people, and sign the complaint before the county 
attorney. 

Frank E. Crawford testified that he is an attorney, living 
at Wymore, Nebraska; that the plaintiff called him by tele- 

. phone at night, and was greatly agitated and excited about 
a probable arrest; that the next morning between 9:00 and 
9:30 he saw the plaintiff in the custody of the deputy sher- 
iff, who brought him to his office, and he asked him to ac- 
company them to Beatrice to act as his attorney; that he 
drove his car directly to Fischer’s place of business in Beat- 
rice, found him in the back room, introduced himself, told 
him that he was attorney for Mr. Brewer, whom he had 
known for 40 years, and he was a good, reputable citizen, 
and that he had not owned a team for 15 years and had no 
occasion to buy a horse collar, and insisted that defendant 
Fischer accompany him to the county attorney’s office, 
which he refused to do; that he said to Mr. Fischer, “I am 
sure you (are) wrong in the man, and he has got a good 
job, for God’s sake go up, look him over,”’ and Fischer said, 
“No, I won't, I am not going to lock up my place of busi- 
ness” and finally Fischer became very angry and said, “To 
hell with him, tell him I will meet him in the courtroom,” 
and Crawford left. 
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Dean R. Sackett testified that he was acting county at- 
torney of Gage county; that when Mr. Fischer came over to 
his office to identify Mr. Brewer, who was under arrest by 
the deputy sheriff, Fischer requested Mr. Brewer to stand 
up, and then said, “It does look some like him, * * * I am 
not sure it is him;” that he told Mr. Fischer that he would 
have to identify Mr. Brewer positively as the man that gave 
him the check before he could proceed with any prosecution, 
and that Mr. Fischer said ‘“‘he didn’t think he could do so.” 

Mr. Sackett further testified, “I was fully convinced at 
the time Mr. Brewer left my office, * * * that he had not 
written this check and. I was also satisfied that Mr. Fischer 
could not identify him as the man who had.” He testified 
that the latter part of October Mr. Crawford telephoned 
him to bring Fischer down, that he had the man who had 
given the check, and that he filed complaint against Chester 
Hoefling, charging him with forgery. 

At the close of all the evidence, the defendant moved the 
court to direct a verdict for the defendant for the reason 
that there was sufficient undisputed evidence to show prob- 
able cause to file the complaint which was filed; that the de- 
fendant related all the facts known to him fully to the coun- 
ty attorney and acted on his advice. After argument upon 
this motion, if was sustained by the court. 

Among the assignments of error, we find these set out: 
Error in sustaining motion to dismiss the plaintiff’s action 
and in not submitting it to a jury; error in overruling mo- 
tion for new trial. 

In the case of Ross v. Langworthy, 13 Neb. 492, 14 N. W. 
515, this court states as follows: “Probable cause does not 
depend upon mere belief, however sincerely entertained. 
Because if that were so, any citizen would be liable to ar- 
rest and imprisonment without redress, whenever any per- 
son, prompted by malice, saw fit to swear that he believed 
the accused was guilty of the offense charged. The law, 
therefore, has imposed an additional ground, viz., such 
knowledge of facts as would induce a reasonable man to. be- 
lieve that the accused was guilty. Nothing short of this 
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will justify the institution of a criminal charge against an- 
other.” 

_ “(1) A private person who initiates criminal proceedings 
against another who is not guilty of the offense charged is 
liable to him for the harm done thereby if the proceedings 
(a) were initiated (i) without probable cause, * * * .” 3 
Restatement, Torts, 382, sec. 653. 

On the other hand, “Where there is sufficient undisputed 
evidence to show probable cause, the trial court should di- 
rect a verdict for the defendant. This rule applies even 
though some of the facts supporting probable cause were 
disputed by evidence on behalf of the plaintiff.” Bronnen- 
kant v. Kucera, 141 Neb. 408, 3 N. W. 2d 913. See, also, 
Bechel v. Pacific Express Co., 65 Neb. 826, 91 N. W. 853; 
Kersenbrock v. Security State Bank, 120 Neb. 561, 234 N. 
W. 419. 

“The test as to whether or not there was probable cause 
is to be determined in the light of facts and circumstances 
as they existed and were known at the time the prosecution 
was commenced and not from the viewpoint of subsequent- 
ly appearing facts.” Bronnenkant v. Kucera, supra. 

“The failure of a person who has received information 
tending to show the commission of a crime to make such 
further inquiry or investigation as an ordinarily prudent 
man would have made in the same circumstances, before 
instituting a proceeding, renders him liable for proceeding 
without probable cause. * * * So, also, there is authority to 
the effect that to proceed without inquiry would be to act 
without probable cause where the information is readily ob- 
tainable, or where the accused himself points out sources 
of information which would establish his innocence.” 34 
Am, Jur. 735, sec. 51. 

With these guides before us, and narrowing this case 
down to the question of fact whether defendant initiated 
the proceedings without probable cause, and without mak- 
ing such an investigation as an ordinarily prudent man 
would be required to make, let us examine the evidence. 

A stranger came in and bought a horse collar and gave 
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defendant a forged check. He investigated just far enough 
to ascertain there was a man bearing that name who had 
worked for the W. P. A. He could easily have obtained his 
residence; he made no effort to contact him. 

However the defendant did absolutely nothing in the way 
of making inquiry, such as a reasonable and prudent man 
should have done before having an entirely innocent man 
placed under arrest and in jail. The rule applicable is stat- 
ed in Clausen v. Omaha Loan & Bldg. Assn., 1381 Neb. 666, 
269 N. W. 517. 

The important thing in the mind of the defendant ap- 
pears, during this entire proceeding, not to vindicate the 
law, or punish a crime, but to force the payment of the 
amount due him for his horse collar. This court has held 
such a motive wrong. See Ross v. Langworthy, supra. The 
criminal case filed against the plaintiff was not dismissed 
until November 18, 1942. 

“Mere belief of the defendant in plaintiff’s guilt, however 
strong, sincere, and honest, will not constitute probable 
cause, unless founded on circumstances sufficient in reason 
to warrant it.” Eggett v. Allen, 119 Wis. 625, 96 N. W. 
803. 

“Probable cause is a reasonable ground of suspicion, sup- 
ported by facts and circumstances of such a nature as to 
justify a cautious and prudent person in believing that the 
accused was guilty.” Diers v. Mallon, 46 Neb. 121, 64 N. 
W. 722. 

“This court has said that where evidence if uncontradict- 
ed would support a verdict, it is the duty of the court to sub- 
mit the case to the jury. ‘It is not the function of the court 
to weigh the evidence for the purpose of saying how the 
verdict should go.’ Blackwell v. Omaha Athletic Club, 123 
Neb. 332; Glarizio v. Davis, 110 Neb. 679. It is the function 
of the jury to weigh the evidence, and not the prerogative 
of. the court.” In re Estate of Hoagland, 126 Neb. 377, 253 
N. W. 416. 

Ordinarily, the trial court should not take a case from the 
jury unless, as a matter of law, no recovery can be had upon © 
any view which can properly be taken of the evidence. 
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We believe that in the case at bar there was very substan- 
tial evidence in support of the plaintiff’s petition, and while 
reasonable men might differ on the facts proved, yet this 
case, in our opinion, presented a question for the jury. 

As the case is to be retried, it will not be necessary to 
consider the other errors assigned by plaintiff. The cause 
is reversed. 

REVERSED. 


PEARL ZIMMERMAN BUCK, FORMERLY PEARL ZIMMERMAN, 
APPELLANT, V. HOMER H. ZIMMERMAN, APPELLEE, 
14 N. W. 2d 335 


FILED May 5, 1944. No. 31782. 


1. Appeal and Error. On appeal, error will not be presumed; it 
must affirmatively appear from the record. 


2. In the absence of a bill of: exceptions it will be pre- 
sumed that an issue of fact raised by the pleadings was sup- 
ported by the evidence, and that such issue was correctly deter- 
mined. : 

3. If there is no bill of exceptions, questions which re- 


quire an examination of the evidence cannot be determined on 
appeal. 


APPEAL from the district court for Custer county: EL- 
DRIDGE G. REED, JUDGE. Affirmed. 


Johnson & Johnson and J. T. Keefe, for appellant. 
Allan F. Black, contra. 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL and WENKE, JJ. 


CARTER, J. ; 

This is an appeal from an order placing the custody of 
Larry Dean Zimmerman, a minor child, with his father in 
accordance with the terms of an original divorce decree. 
From the adverse order, Pearl Zimmerman Buck, the moth- 
er of the boy, seeks a review in this court. 
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The record shows that on November 17, 1941, Pearl Zim- 
merman, now Pearl Zimmerman. Buck, obtained a decree of 
divorce from Homer H. Zimmerman, wherein it was deter- 
mined in accordance with an agreement by the parties that 
one should have the custody of the child during the school 
year of 1942-1943 and thereafter to alternate such custody 
each nine-months’ term of school, the one not having his 
custody during the school term to have him during the sum- 
mer vacation period. 

On June 10, 1948, Homer H. Zimmerman filed his appli- 
cation praying for the custody of the child, alleging that 
Pearl Zimmerman Buck took the custody of the child on 
July 22, 1942, and has retained the child since that date. 
The application alleges further that Homer H. Zimmerman 
is a member of the armed forces, stationed in North Africa, 
and prays that the child be placed in the care of Violet E. 
Zimmerman, the child’s paterna] grandmother, during the 
father’s absence. 

On June 22, 1943, the order from which this appeal was 
taken was duly entered. The order states that the parties 
were present by counsel, a hearing had and evidence taken. 
The court further found that Violet E. Zimmerman is a 
proper and competent person with whom said child may be 
kept and cared for on behalf of the father during his right 
of custody, and that Pearl Zimmerman Buck is not entitled 
to the custody of the child until the end of the 1943-1944 
school year as provided by the original] decree. 

No bill of exceptions setting forth the evidence adduced 
at the hearing on June 22, 1948, has been filed. Appellant 
contends that no evidence was taken and hence there was 
no evidence to make up a bill of exceptions. The order en- 
tered by the trial court plainly shows that a hearing was 
had and evidence taken. This court has held many times 
that the record imports absolute verity and it may not be 
disputed on appeal. 

On appeal, error will not be presumed, but must affirm- 
atively appear from the record. First Nat. Bank v. Stock- 
ham, 59 Neb. 304, 80 N. W. 899. In the absence of a bill of 
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exceptions it will be presumed that issues of fact raised by 
the pleadings were supported by the evidence and that such 
issues were correctly determined. Backes v. Schlick, 82 
Neb. 289, 117 N. W. 707. The evidence upon which the trial 
court acted not being before us, there is nothing for us to 
decide. Itis a rule long established that a question requir- 
ing an examination of the evidence will be disregarded in 
.the absence of a bill of exceptions preserving the evidence. 
Doolittle v. American Nat. Bank of Omaha, 58 Neb. 454, 78 
N. W. 926. 
There being no error affirmatively appearing from the 
record, the judgment of the trial court will be affirmed. 
AFFIRMED. 


JOHN SUTTON, APPELLEE, V. INLAND CONSTRUCTION COM- 
PANY ET AL., APPELLANTS: JOHN HE. MARTIN 
ET AL., DEFENDANTS. 
14 _N. W. 2d 387 


FILeD May 5, 1944. No. 31787. 


1. Automobiles. A corporation is liable for the negligence of the 
driver of an automobile only when the relation of master and 
servant, or principal and agent, exists between the corporation 
and the negligent driver. 

A person is liable for the negligent operation of an au- 
tomobile by his servant or agent only where such servant or 
agent, at the time of the accident, was engaged in employer’s or 
principal’s business with his knowledge and direction. 

3. Master and Servant. Where an employee departs from his em- 
ployment and undertakes a mission of his own, the employer is 
not liable for the negligence of the employee occurring prior to 
his return to the duties of his employment. 

4. Automobiles. The fact that such employee, during a deviation 
from his employment, may travel the same route he usually trav- 
els in his employment will not of itself constitute a return to 
the employment and restore the relation of master and servant. 

5. Master and Servant. To restore the relation of master and serv- 
ant, or principal and agent, after a deviation or departure from 
the employment, the employee must resume the duties of his em- 
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ployment. A return to the route usually traveled in his employ- 
ment is evidence merely which may be considered in determining 
whether there has been a resumption of the duties of the em- 
ployment. 

6. Automobiles. Where the evidence fails to establish a resump- 
tion of the duties of the employment by an employee after a de- 
viation therefrom, the employer is not liable for the employee’s 
negligence, and a motion for a directed verdict by the employer 
should be sustained. 


7. Where an owner of an automobile permits another to 
operate it while he is an occupant, the owner, having and exer- 
cising the authority and control of a principal or master, is re- 
sponsible for and bound by the negligence of such operator. 

8. Falling asleep while driving an automobile constitutes 


evidence of negligence sufficient to require the question of the 
driver’s negligence to be submitted to a jury. 

9. Pleading. An amendment to a pleading may be made at the 
close of the evidence to make it conform therewith when it does 
not have the effect of changing the issues or the quantum of 
proof required as to any material fact. 

10. Damages. Where the evidence shows that a civil engineer 38 
years of age suffered a fractured arm resulting in permanent 
injury thereto, a severe concussion of the brain resulting in a 
permanent impairment thereof, much pain and suffering extend- 
ing over a period of several months, a verdict for $14,800, when 
accompanied by the circumstances detailed in the opinion, will 
not be held excessive. 


APPEAL from the district court for Douglas county: WIL- 


LIAM A. DAY, JUDGE. Affirmed in part and in part reversed 
and dismissed.” 


Crofoot, Fraser, Connolly & Stryker and Richard #. 
O’Brien, for appellants. 


Reed O’Hanlon and Webb, Beber, Klutznick & Kelley, 
contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CARTER, J. . 

This is an action to recover damages fur personal in- 
juries sustained by the plaintiff as the result of an automo- 
bile accident. The plaintiff obtained a verdict and judg- 
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ment for $14,800. The defendants Inland Construction 
Company and Harry Meek appeal. 

The evidence shows that plaintiff was a civil engineer in 
the employ of the highway department of the state. On 
August 11, 1941, he was in charge of a preliminary survey 
being made on Highway No. 30 between Chappell and 
Lodgepole. At about 5:30 o’clock on the morning in ques- 
tion, plaintiff and two assistants had arrived at a point 
about four miles west of Chappell for the purpose of pro- 
ceeding with the survey. Plaintiff had alighted from his 
car and set up his transit on a tripod at a point four and 
one-half feet south of the center line. of the highway, when 
he was struck by an automobile owned by the defendant 
Harry Meek and being operated by one John E. Martin, 
causing very serious injuries to the plaintiff. The evidence 
is clear that plaintiff was struck on the south half of the 
highway by the Meek car as it was proceeding west. The 
evidence of Martin, the driver of the car, was to the effect 
that he saw the plaintiff and his helpers some distance back, 
but simply did not see them immediately before the acci- 
dent, it being evident that he fell asleep at the wheel, with 
the results heretofore shown. The defendant Meek was re- 
clining on the back seat of the car and knew nothing of the 
accident until after it had occurred. Plaintiff’s two helpers 
were a quarter mile west of the scene of the accident and 
did not know of its occurrence until Meek came for them. 

The defendant Inland Construction Company contends 
that the evidence is insufficient to charge it with the negli- 
gence of Martin and that its motion for a directed verdict 
should have been sustained. The evidence shows that Meek 
was a foreman or superintendent in charge of highway 
construction and repair work for the Inland Construction 
Company. In addition to his regular salary the company 
paid Meek $50 a month and provided oil and gasoline for 
the use of his car in performing his work for the company. 
Martin was a tractor operator working for the company 
under the direction of Meek. Both Martin and Meek were 
rooming in Sidney and driving to and from their work in 
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Meek’s car. The record shows that on August 8 and 9, both 
had worked on a job south of Big Springs. In going to 
work they had gone east from Sidney to Big Springs junc- 
tion and then turned south through Big Springs to the 
point where their work was being done. In returning to 
Sidney they traveled the same road. 

The evidence further shows that the company was obli- 
gated to maintain the sections of the highway repaired for 
72 hours after completion. Meek, as foreman, was in charge 
of this 72 hour-maintenance work. On Sunday, August 10, 
Meek and Martin drove down to Big Springs where Meek 
performed certain duties pertaining to the maintenance 
work, requiring an hour’s time. When Meek completed his 
work they drove to Benkelman, a distance of approximately 
100 miles, Martin to visit his parents and Meek to visit 
friends. At 3:00 o’clock a. m. on August 11, they left Ben- 
kelman for Sidney. Meek drove the car to Ogallala at which 
point Martin became the driver. Shortly thereafter Meek 
climbed into the back seat and lay down to rest or sleep. 
As they approached Big Springs junction, about 20 miles 
west of Ogallala, Martin inquired if Meek desired to go into 
Big Springs, and receiving a negative answer, continued on 
to the scene of the accident about four miles west. The evi- 
dence is clear that Martin and Meek left Big Springs for 
Benkelman on business of their own. When they left Ben- 
kelman they were intending to go to Sidney, where they ex- 
pected to go to work on another job at seven o’clock that 
morning. The accident occurred on a section of Highway 
No. 30 which they had traveled in going to and from their 
work on the Big Springs job. There is no evidence in the 
record that either Martin or Meek had any work to perform 
for the company from the time they left Big Springs on 
Sunday until the time of the accident on Monday morning. 

It is not disputed that Meek and Martin were both in the 
employ of the Inland Construction Company. The question 
to be determined is whether they were working within the 
scope of their employment at the time the accident occurred. 
It is a fundamental rule that a corporation is liable for the 
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negligence of the driver of an automobile only when the re- 
lation of master and servant, or principal and agent, exists 
between the corporation and the negligent driver. Neff v. 
Brandeis, 91 Neb. 11, 185 N. W. 232; Mackechnie v. Lyders, 
134 Neb. 682, 279 N. W. 328. Itis also fundamental that a 
person is liable for the negligent operation of an automobile 
by his servant or agent only where such servant or agent, 
at the time of the accident, was engaged in his employer’s 
or principal’s business with his knowledge and direction. 
Weber v. Thompson-Belden & Co., 105 Neb. 606, 181 N. W. 
649; Mackechnie v. Lyders, supra; Dirks v. Ensign Omni- 
bus & Transfer Co., 107 Neb. 556, 86 N. W. 525. 

The evidence shows without dispute that Meek and Mar- 
tin were not engaged in the performance of any duty per- 
taining to their employment after they left Big Springs on 
Sunday morning. They pursued an exclusive purpose of 
their own. They had departed from their employment and 
had not returned to it at the time the accident happened. 
It is true that in returning to Sidney to resume their em- 
ployment they used the same section of Highway No. 30 
after arriving at Big Springs junction that they had used in 
driving to and from the Big Springs job. But this alone is 
not sufficient to establish that they had resumed their du- 
ties as employees. We think the case is controlled by the 
rules announced in Riesland v. Dawson County Irrigation 
Co., 184 Neb. 773, 279 N. W. 726, a case very similar on the 
facts wherein this court said: “In an action against an em- 
ployer for a personal injury inflicted by an employee upon 
a third person by the negligent use of an automobile owned 
and operated by the employee, the burden is on plaintiff to 
prove that the employee was acting within the scope of his 
employment at the time of the injury.” In the foregoing 
case the plaintiff was going home over a route usually trav- 
eled by him in his employment, after departing from his 
employment and pursuing a mission of his own. The effect 
of the holding is that the fact that he had returned to his . 
usual route of travel was not of itself sufficient, the evi- 
dence must show a return to the duties of his employment. 
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See, also, Dafoe v. Grantski, 143 Neb. 344, 9 N. W. 2d 488; 
Ebers v. Whitmore, 122 Neb. 658, 241 N. W. 126; Harrell 
v. People’s City Mission Home, 131 Neb. 138, 267 N. W. 344. 

The plaintiff relies principally upon Keebler v. Harris, 
120 Neb. 739, 235 N. W. 328, and Peterson v. Brinn & Jen- 
sen Co., 188 Neb. 796, 277 N. W. 82, 184 Neb. 909, 280 N. 
W. 171. These cases are distinguishable in that the evi- 
dence showed that after a deviation from the employment, 
the employee had resumed duties within the scope of his 
employment. The rule applied was: “Notwithstanding the 
servant’s deviation or departure from his employment for 
purposes of his own, if at the time of the act complained of 
the servant had fulfilled his purpose and resumed the pros- 
ecution of the master’s business, the master will be liable 
for his act, * * * .” 39 C. J. 1298, sec. 1495. No such evi- 
dence is present in the case at bar which would have the ef- 
fect of bringing it within the contemplation of that rule. 
Many cases from foreign jurisdictions are cited by the 
plaintiff in support of his theory that upon their return to 
Big Springs junction Meek and Martin thereby resumed the 
trip commenced on Sunday morning and that the relation 
of master and servant was then resumed. A close examina- 
tion of these cases reveals that they are similar in principle 
with Keebler v. Harris, supra, and are distinguishable for 
the same reasons. An examination of the evidence con- 
vinces us that plaintiff failed to make a case against the In- 
land Construction Company and that the trial court erred 
in not directing a verdict as to it. 

Defendant Meek contends that the court erred in not sus- 
taining his motion for a directed verdict. The evidence 
shows that Meek was the owner of the car being operated 
by Martin, that he was riding in it at the time of the acci- 
dent and that Martin was driving with his permission. Un- 
der such circumstances, if the automobile was negligently 
operated, it must be held that the driver’s negligence is im- 
puted to him. The prevailing rule is that the relation of 
principal and agent or master and servant exists between 
the owner and the driver under such circumstances, and 
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that the owner, being present in the car at the time of the 
accident and having the contro] and authority of a princi- 
pal or master, is responsible for and bound by the negli- 
gence of his agent or servant. Baker v. Maseeh, 20 Ariz. 
201, 179 Pac. 53; Smith v. Wells, 326 Mo. 525, 31 S. W. 2d 


1014. We find no evidence in the record which tends to re- . 


lieve Meek from the operation of this rule. 

The evidence is sufficient to sustain a finding by a jury 
that the driver of the car was negligent. He saw the plain- 
tiff and his helpers on the highway in ample time to have 
avoided an accident. He drove his car onto the left side of 
the road without any justification whatever and thereby 
caused the accident. The evidence is clear that he did not 
keep a proper lookout. It is. the contention of the defend- 
ant Meek that no negligence exists for the reason that where 
a driver of an automobile, without warning, involuntarily 
falls asleep while driving, he cannot be held guilty of neg- 
ligence. In the first place, there is no direct evidence in the 
record that Martin fell asleep while driving the car, al- 
though the inferences to be drawn from the evidence sup- 
port that theory. Assuming, as’ contended, that the acci- 
dent was the result of the driver falling asleep, the question 
was still for the jury, the rule being: “Without extended 
discussion, we hold that going to sleep at the wheel while 
operating a car is evidence of negligence. The dangers of 
running a car while asleep are so obvious as to need no 
comment. It is the duty of the driver to keep awake or 
cease to drive. A failure so to dois prima facie evidence of 
negligence. The burden passes to the defendant to show 
some unusual cause of his falling asleep which reasonable 
diligence could not foresee nor forestall.” Whiddon v. 
Malone, 220 Ala. 220, 124 So. 516. In Diamond State Tele- 
phone Co. v. Hunter, 41 Del, 336, 21 Atl. 2d 286, it was said: 
“Sleep does not ordinarily come upon one unawares, and by 
watching for indications of its approach, or heeding cir- 
cumstances which are likely to bring it about, one may 
either ward it off or cease an activity capable of danger to 
others or to their property. The failure to either ward off 
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sleep or to cease such a dangerous activity, as in this case 
the operation of an automobile, after having been warned 
of the imminence of sleep, constitutes negligence.” We 
think, therefore, that the fact that one falls asleep while 
driving an automobile constitutes sufficient evidence of neg- 
ligence to require the question of the driver’s negligence to 
be submitted to the jury. An annotation of the cases on 
this subject will be found in 138 A. L. R. 1388. 

Defendant cites Bittner v. Corby, 188 Neb. 738, 295 N. 
W. 277, in support of his contention that falling asleep at 
the wheel while operating an automobile does not constitute 
evidence of negligence. The case is not in point for the rea- 
son that it involves the question whether falling asleep at 
the wheel while driving constitutes proof of reckless driv- 
ing within the meaning of the Iowa guest statute. Ob- 
viously the question there determined has no relation to the 
one at bar. 

The defendant complains of the action of the trial court 
in permitting the plaintiff to amend his petition after the 
evidence was in. An examination of the amendment al- 
lowed reveals that it did not result in a change of the issues 
or the theory upon which the evidence was adduced. No 
prejudice appearing from the record, error cannot be pred- 
icated thereon. The rule is: “At any stage of a proceeding 
an amendment to a pleading may be made which does not 
change the issues nor affect the quantum of proof as to a 
material fact. Prejudice to a party as a result of an amend- 
ment to pleadings must appear from the record to consti- 
tute reversible error.” Miller Rubber Products Co. v. An- 
derson, 123 Neb. 247, 242 N. W. 449. 

Defendant complains that the judgment for $14,800 was 
excessive. The evidence shows that plaintiff was 38 years 
of age with an expectancy in excess of 28 years. His right 
arm was so badly shattered that two major operations were 
necessary to set the arm. He also suffered a severe concus- 
sion of the brain in the accident, so severe that he was in a 
state of unconsciousness for a period of six weeks. There 
is ample evidence in the record that plaintiff has sustained 
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permanent injuries to his brain and to his right arm. There 
is evidence of much suffering endured by the plaintiff dur- 
ing the time his injuries were being treated. There is also 
evidence that plaintiff will never be able to carry on his 
profession as civil engineer as before because of the injur- 
ies he received. No method of exact computation can be 
devised in determining compensatory: damages in cases of 
this kind. We think the evidence was such that the jury 
could properly arrive at the amount determined upon by 
them. We can find no yardstick whereby we can say as a 
matter of law that the verdict was excessive. Under such 
circumstances this court may not substitute its judgment 
for that of the jury, even if it be assumed that this court 
would determine that a lesser amount would constitute ade- 
quate compensation for the injuries sustained. 

The action of the trial court in entering judgment against 
the Inland Construction Company is reversed and the cause 
dismissed as to it. The judgment against the defendant 
Meek is affirmed. 

AFFIRMED IN PART AND IN PART REVERSED 
AND DISMISSED. 


IN RE ESTATE OF JOHN POTTS. 
TRUST COMPANY OF CHICAGO, ADMINISTRATOR, APPELLANT, 
v. RAY POTTS, ADMINISTRATOR, APPELLEE, 
14 N. W. 2d 323 


Fitep May 5, 1944. No. 31768. 


1. Witnesses. Ordinarily it is not proper to cross-examine a wit- 
ness upon a matter not related to his testimony in chief. This 
does not mean that the cross-examination must be confined to 
questions asked on direct examination, but rather to the subject 
matter of such examination. 

2. Appeal and Error. The scope of the cross-examination of a wit- 
ness rests largely in the discretion of the trial court and its rul- 
ing will not be disturbed unless it results in prejudice to the 
rights of the complaining party. 
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3. Evidence. Ordinarily the speed of an automobile is not a mat- 
ter of exclusive expert knowledge and any one who has knowl- 
edge of time and distance and a reasonable ovportunity to for- 
mulate a basis for an opinion is a competent witness to give an 
estimate of speed. 

A witness who has shown himself qualified to give such 

an opinion as to the speed of a moving car may do so even 

though it appears that the car was coming directly toward him 
and that his view was partially blocked. Such facts go to the 
weight and not the competency of the evidence. 

Testimony that the speed of an automobile was “fast” 
and that the colliding cars came together “fast and hard” are 
mere conclusions and form no basis from which a jury may de- 
termine negligence as a result of excessive speed. 

6. Appeal and Error. While objections to conclusions of fact should 
ordinarily be sustained by the trial court, yet where there is oth- 
er competent evidence on the subject in the record, their im- 
proper admission will not be considered as reversible error where 
prejudice is not shown. 


7. Where a jury found the defendant to be free from neg- 
ligence in a personal injury action, an error in the instruction 
stating the measure of damages is necessarily harmless. 

8. When the evidence is conflicting, a jury’s verdict based 


thereon will not be disturbed on apveal unless clearly wrong. 


APPEAL from the district court for Antelope county: FAY 
H. PoLuLock, Jupcre. Affirmed. 


Frederick M. Deutsch and Alexander J. Reiff, for appel- 
lant. 


R. J. Shurtleff and Elmer Rakow, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ. 


CARTER, J. 

This is an action against the estate of John Potts, de- 
ceased, by the Trust Company of Chicago as administrator 
of the Estate of Marlene Harvey, deceased, for her wrong- 
ful death. The jury returned a verdict for the objector and 
the claimant appeals. 

The evidence in this case shows that on June 23, 1941, at 
approximately 5:20 p. m., a Buick automobile driven by 
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Florence Luckey was proceeding west on Highway No. 20 
and as it arrived at a point about six miles east of Bassett 
it collided with a Ford automobile driven by John Potts. 
The occupants of the Buick car were four women, a boy ten 
years of age and a baby, Marlene Harvey, eleven months of 
age. All lost their lives in the accident except one of the 
women and the ten-year-old boy. The occupants of the Ford 
car consisted of John Potts, the driver, who was killed in 
the accident, Zane Wood, a hitchhiker, who suffered a brok- 
en leg, and Donald Potts, the nine-year-old nephew of John 
Potts, who escaped serious injury. The action’was brought 
by the administrator of the estate of the eleven-months-old 
child, Marlene Harvey, to recover damages for her wrong- 
‘ful death alleged to have been caused by the negligence of 
John Potts, the driver of the Ford car. 

The evidence generally shows that as the cars approached 
each other the left. front tire of the Buick automobile blew 
out. The driver was unable to hold the Buick car on its 
course and it gradually encroached upon the south half of 
the highway. There is evidence that the Buick was wholly 
on the south side of the highway immediately prior to the 
accident, although its right front wheel was north of the 
center line of the highway after the accident. 

Zane Wood, an occupant of the rear seat of the Ford car, 
testified that the Ford was traveling at 55 miles an hour 
and that it did not slow down prior to the accident. He ob- 
served the deflated tire on the Buick when the Ford was one 
and one-half blocks away. He observed the Buick gradual- 
ly coming over onto the south side of the highway and when 
the cars were a half block apart he dropped to the floor of 
the Ford car, taking the Potts boy with him. ‘He did not 
see the cars come together, nor the situation existing imme- 

’ diately prior to the accident. 

Mrs. Nellie Blekfeld, an occupant of the Buick car, testi- 
fied that the Buick was traveling at 35 miles an hour when 
the tire blew out, that the car gradually moved over the 
center line to its left, that the driver regained control and 
turned the car back toward its proper side of the highway 
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when the Ford car suddenly turned to its left and crashed 
head on into the Buick car. Her testimony is that the Buick 
was traveling at 10 miles an hour when the collision oc- 
curred. 

The only other eyewitness who was able to give an ac- 
count of the accident was one John Shald, a farm and ranch 
operator who lived near Stuart. He was traveling east on 
Highway No. 20 at a point about three-quarters of a mile 
west of the place where the accident happened, when he 
was passed by the Ford car. He was then driving at 50 
miles an hour. His opinion was that the Ford was travel- 
ing 65 to 70 miles an hour at that time. He also testified 
that the Buick car was approaching at about the same rate 
of speed. He observed the Buick when the tire blew out, 
saw it move over gradually onto the south side of the high- 
way, and states that the Buick was at least two-thirds on its 
left-hand side of the white line when the accident occurred. 

A state highway patrolman testified to conditions exist- 
ing at and near the scene of the accident. His testimony is 
that the road had an oil mat surface, was 3214 feet wide, 
with the usual white stripe in the center. The rim mark 
made by the left front wheel of the Buick after the blowout 
was plainly visible. From the point of beginning to the 
point where it crossed the center line the distance was 204 
feet. From the point where it crossed the center line to 
the point of the collision it was 180 feet. After the acci- 
dent it was seven feet two inches from the southerly most 
part of the Buick to the south edge of the oil mat. The 
shoulder was four feet three inches wide at that point. It 
was upon this evidence, substantially as here recited, that 
the jury returned a verdict for the objector. 

The only question involved in the present case is whether 
John Potts was guilty of any negligence proximately con- 
tributing to the accident. No question of contributory neg- 
ligence was involved. The case was clearly one for the jury. 
Consequently, the only question remaining is whether the 
trial court committed any error prejudicial to the rights of 
the claimant in the course of the trial. 
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Claimant contends that the trial court erred in refusing 
to give his requested instruction No. 9 and in giving in- 
struction No. 16 on the court’s own motion. The instruc- 
tion given, as well as the one requested, purports to set 
forth the measure of the claimant’s damage in the event 
the jury found that the objector was liable for the death 
of Marlene Harvey. In view of the finding of the jury that 
John Potts was free from actionable negligence, any error 
in the instructions relating to the measure of damages is 
necessarily harmless. Potach v. Hrauda, 132 Neb. 288, 271 
N. W. 795. 

Claimant complains of the ruling of the trial court in 
permitting the witness Shald to testify on cross-examina- 
tion to the speed of the Buick car. The record shows that 
claimant interrogated the witness about his knowledge of 
the accident, but did not ask him concerning the speed of 
the Buick car. He had testified on direct examination to 
the speed of the Ford car. Whether the speed of the Buick 
car was So closely related to the testimony of the witness on 
direct examination as to permit of cross-examination is a 
question on which reasonable minds might differ. For this 
reason a trial judge has a wide discretion in fixing the lim- 
its of cross-examination and the court’s ruling with refer- 
ence thereto will not ordinarily be disturbed unless it re- 
sults in prejudice to the rights of the complaining party. 
Peterson v. State, 63 Neb. 251, 88 N. W. 549; Goemann v. 
State, 100 Neb. 772, 161 N. W. 421. Ordinarily a party may 
properly cross-examine a witness only as to such matters 
as were touched upon in the direct examination. If a party 
desires to examine a witness on matters not touched upon 
in the direct examination, he should make the witness his 
own. But the cross-examination of a witness should be and 
is something more than a mere recapitulation of the wit- 
ness’ testimony on direct examination. We think the trial 
court might well have limited the cross-examination of this 
witness more than was done in compliance with the fore- 
going rule, but we cannot say that the wide latitude al- 
lowed a trial judge in such matters was abused to the preju- 
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dice of the claimant. The interrogation of the witness with 
relation to the Buick car was in connection with the manner 
of its operation. It seems to us that if all matters with ref- 
erence to its operation except its speed were touched upon 
in the direct examination, it cannot be said that an inquiry 
as to the speed of the car was such a different subject as to 
be outside the scope of the discretion reposed in a trial 
judge in determining the limits of cross-examination. In 
Zelenka v. Union Stock Yards Co., 82 Neb. 511, 118 N. W. 
103, we said: ““Any question concerning the matter which is 
the subject of the direct examination may be inquired into. 
In this case the witness had sought to give a history of the 
circumstances of this accident as observed by him, and the 
fact that he failed to mention some of them on the direct 
examination does not preclude the right to bring out such 
circumstances on cross-examination.” 

Claimant contends also that the witness Shald was in- 
competent to testify to the speed of the Buick car for the 
reason that he had no reasonable time, distance or oppor- 
tunity to formulate a basis for an opinion as to its rate of 
speed. The evidence shows that the witness observed the 
Buick approaching before the tire blew out. Consequently, 
he had an opportunity to observe it for more than 500 feet 
at least. It is true that the Buick was coming almost di- 
rectly toward him and that the Potts car partially blocked 
his view for a part of that distance, but that is a matter af- 
fecting the weight rather than the competency of his evi- 
dence. Brooks v. Thayer County, 126 Neb. 610, 254 N. W. 
413. We conclude, therefore, that the witness was proper- 
ly qualified to give his opinion as to the speed of the car. 
The objections of the claimant are proper ones to argue to 
the jury as affecting the weight of the evidence and the 
credibility of the witness, but they do not affect the com- 
petency of the evidence. Lewis v. Miller, 119 Neb. 765, 230 
N. W. 769; Patterson v. Kerr, 127 Neb. 78, 254 N. W. 704. 

Complaint is also made to the overruling of an objection 
to the following question on the ground that it called for a 
conclusion on the part of the witness: “But at all-times you 


VOL. 144] JANUARY TERM, 1944 735 
In re Estate of Reikofski 


saw the Buick car, it was moving and moving fast from 
east to west, was it not?’ The witness answered in the af- 
firmative. Another similar question duly objected to was: - 
“In other words, they hit fast and hard?” The. answer: 
“That is right.” The objections to these questions should 
have been sustained as calling for the conclusion of the wit- 
ness. Such evidence has no probative force, and standing 
alone would be insufficient to establish excessive speed. 
Other evidence was in the record to the effect that the Buick 
car was traveling 65 to 70 miles an hour, The overruling 
of the objections under such circumstances does not consti- 
tute reversible error. See Baldwin v. Omaha & C. B. Street 
Ry. Co., 105 Neb. 614, 181 N. W. 525. 

The evidence in the case was conflicting. The instruc- 
tions of the court on the issue of negligence were correct. 
The jury determined the facts in favor of the defendant. 
We are unable to say that the verdict was clearly wrong 
within the rule announced by this court. No error preju- 
dicial to the rights of the claimant appearing in the record, 
the judgment of the trial court must be affirmed. 

AFFIRMED. 


IN RE ESTATE OF AUGUST REIKOFSKI. 
ALBERT REIKOFSKI, APPELLANT, V. RUDOLPH E. REIKOFSKI 
, ET AL., APPELLEES. 
14 N. W. 2d 379 


FILep May 5, 1944. No. 31744. 


1. Pleading. A general demurrer admits only facts that are well 
pleaded and does not admit conclusions of law or conclusions of 
the pleader. 

2. Wills. It is as a rule not sufficient to allege generally that due 
diligence has been used, but the facts constituting diligence must 
be set out in a petition to set aside a decree or judgment of the 
county court, admitting a codicil to probate. 

In an action to set aside a decree of the county court, 

admitting a codicil to probate, on the ground of fraud, the plain- 
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tiff must allege sufficient facts to show that the failure to secure 
a just decision at the former trial was not attributable to his 
own fault or negligence. 


4, The petition to set aside a decree of the county court, 
admitting a codicil to probate, must show, not generally or in- 
ferentially but by specific averments, that the petitioner has not 
been in fault or that he has exercised due diligence and vigilance. 

5. A decree of the county court, admitting a codicil to 


probate, can only be set aside on proof of such fraud as would 
justify the setting aside of any other judgment. 

6. Fraud. To maintain an action for fraudulent concealment, there 
must be shown a duty to disclose the truth, and that the disclo- 
sure was not made when opportunity was presented whereby the 
party to whom the duty was due was induced to act to his injury. 

An allegation that an act was fraudulently done, or 
that one fraudulently conceals, is merely a conclusion and char- 

acterization. 

8. Wills. Actions in the county court for probate of a will and 
codicil are in rem, and every person interested in the subject 
matter is a party in the county court whether named or not. 
Such person may appear for the purpose of protecting his in- 
terest in the county court, and an appeal to the district court 
removes the whole case to that court. 

9. Courts. By the provisions of section 16, art. V of the Constitu- 
tion of Nebraska, and of section 27-503, Comp. St. 1929, the 
county court has exclusive original jurisdiction of all actions re- 
lating to the settlement of estates of deceased persons. 

10. Wills. Section 20-2001, Comp. St. 1929, providing for vacation 
or modification of judgments at a subsequent term, for fraud 
practiced by the successful party in obtaining the judgment or 
order, applies to county courts as well as district courts, and the 
fact that the county court rules on a demurrer to such petition 
at a subsequent term is immaterial. 


APPEAL from the district court for Antelope county : LYLE 
E. JACKSON, JUDGE. Reversed, with directions. 


W.G. Whitford, for appellant. 
Moyer & Moyer and Ralph M. Kryger, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
‘ YEAGER and WENKE, JJ. 


MESSMORE, J. 
This case originates in the county court of Antelope coun- 
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ty where the appellees filed a petition to set aside a decree 
of the court admitting the codicil of a will to probate, to en- 
able the appellees to file objections to the probate of such 
codicil. The transcript discloses: 

August Reikofski, late of Tilden, Antelope county, de- 
parted this. life March 16, 1942, leaving as his heirs the 
widow, six sons, six daughters and a grandson, child of a 
deceased son. Albert Reikofski filed a petition in the coun- 
ty court to probate the last will and testament of August 
Reikofski, deceased, executed July 15, 1935, and a codicil 
executed February 13, 1942. The notice of probate was 
published in the Oakdale Sentinel, located in Antelope coun- 
ty, in which August Reikofski resided at the time of his 
death. On May 8, 1942, the will and codicil were regularly 
admitted to probate. On May 29, 1942, the appellees, a 
daughter and two sons of the deceased, filed petition in the 
county court to set aside the decree of May 8, 1942, admit- 
ting the codicil to probate, and that petitioners be permit- 
ted to file objections to the admission of such codicil to pro- 
bate. The will was not attacked. We will review the alle- 
gations of the petition in the opinion as occasion requires. 

A motion to require appellees to make the application 
more definite and certain was overruled on September 8, 
1942. On August 13, 1942, the appellant filed a demurrer 
to the petition of appellees, stating therein: 

“1, The court has no jurisdiction of the subject of the 
action. 

“2. There is a defect of parties, plaintiff. 

“3. The ‘Application’ does not state facts sufficient to 
constitute a cause of action against this proponent.” 

On September 30, 1942, the county court overruled the 
demurrer. Appeal was perfected and the cause was sub- 
mitted to the district court on the transcript from the coun- 
ty court. On August 28, 1943, the district court overruled 
appellant’s demurrer and granted five days in which to 
plead further. Appellant elected to stand on his demurrer; 

‘hence this appeal. 
A general demurrer admits only facts that are well plead- 
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ed and does not admit conclusions of law or the conclusions 
of the pleader. Scully v. Central’ Nebraska Public Power 
and Irrigation District, 143 Neb. 184, 9 N. W. 2d 207. 

Paragraph V of the appellees’ petition alleges: “Petition- 
ers further state that all facts relative to the probate of 
said will and to the hearings thereon were deliberately and 
intentionally concealed from your petitioners by certain of 
said heirs. That the notice of probate of said Will was pub- 
lished in the Oakdale Sentinel and that your petitioners 
were not subscribers to said paper and never saw or heard 
of said notice of probate and never knew that a Decree of 
Probate had been entered in said cause until ten days there- 
after, and had no actual notice of said notice of probate.” 
The foregoing allegation bears on the subject of appellees’ 
diligence and is the only allegation in the petition disclosing 
what, if any, diligence was exercised by the appellees with 
reference to the probate of the codicil. 

The Oakdale Sentinel, in which the notice was published, 
is a legal newspaper in Antelope county, fully qualified to 
publish legal notices. No other notice was required of the 
proponent to any of the parties in interest; nor was it the 
duty of the proponent to ascertain whether any or all of . 
the parties in interest were subscribers to such newspaper. 
In fact, there is no attack made on the legality of the notice, 
so we conclude that the notice is proper in all respects. 

On the proposition of exercising diligence, in 49 C. J. 58, 
it is said: “It is, as a rule, not sufficient to allege generally 
that due diligence has been used, but the facts constituting 
diligence must be set out.” 

Appellees allege further, in paragraph VII of their peti- 
tion: “That petitioners failure to attend the hearing on 
May 8, 1942 was because they had no personal knowledge 
or notice of said hearing, all of which was without fault or 
negligence on their part.” That had they been advised of 
the date of said hearing they would have attended the same 
and would have filed objections to the probate of the cod- 
icil of the will. 

In analyzing the appellees’ petition as to the diligence ex- 
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ercised by them, we conclude that such petition is insuf- 
ficient in that it fails to allege facts constituting diligence. 

In an action to vacate a decree of the county court to set 
aside the probate of a codicil on the ground of fraud, “the 
plaintiff must allege sufficient to show that the failure to se- 
cure a just decision at the former trial is not attributable 
to his own fault or negligence.” Miller v. Estate of Miller, 
69 Neb. 441, 95 N. W. 1010. 

Taking cognizance of the appellees’ petinen: and allega- 
tions V and VII thereof, as heretofore set out, we now make 
reference to allegations in paragraph IV therein, reading 
- as follows: “That seven days prior to the execution of said 
alleged Instrument, the said August Reikofski, who was 86 
years of age, had for a valuable consideration executed a 
release of certain mortgage indebtedness owing by Rudolph 
E. Reikofski to the deceased and had surrendered and can- 
celled the said mortgage and note. The execution of said 
release and the cancellation of said indebtedness having 
been made at the special instance and request of the said 
August Reikofski in order that the purported indebtedness 
of the said Rudolph E. Reikofski to deceased might be can- 
celled and discharged. That at the time said Codicil was 
presented to the said August Reikofski for his signature it 
was falsely represented to him, that it was necessary for 
him to sign said instrument in order to complete the execu- 
tion of the mortgage release and the cancellation of indebt- 
edness of his said son Rudolph E. Reikofski. That the said 
August Reikofski was unable to read the English language 
and was unable to and did not understand the meaning and 
purport of said Codicil and said Codicil was not in fact ex- 
ecuted by him nor is it his voluntary act and deed.” 

A careful analysis of the foregoing paragraphs discloses 
that they are not sufficient to show due diligence on the part 
of the appellees, or to excuse their failure to contest the 
codicil when it was offered for probate. ‘Proceedings in 
probate are in rem, and notice of such proceedings, of nec- 
essity, is generally constructive.” See Miller v. Estate of 
Miller, supra. 


740 NEBRASKA REPORTS [VoL. 144 
In re Estate of Reikofski 


Referring to paragraphs V and VII of their petition, the 
most claimed by the appellees is that they had no notice of 
the proceedings; that, if they had had such notice, they 
would have been present at the hearing when the codicil 
was offered for probate. In the Miller case it was said that 
such statements only go to the question of diligence. 

As heretofore stated, the testator was a resident of An- 
telope county and died March 16, 1942, leaving an estate. 
Such facts were sufficient to put the appellees on inquiry as 
to whether or not their father had died testate or intestate, 
and as to whether proceedings had been instituted to ad- 
minister his estate. Again, almost the identical language 
appears in Miller v. Estate of Miller, supra. The following 
language, which is pertinent to the petition here, also ap- 
pears in the Miller case (p. 449): “Had such inquiry been 
instituted and pursued with due diligence, it would have led 
inevitably to a knowledge of the proceedings. But it does 
not appear that the appellants took a single step to inform 
themselves in regard to the estate, or whether any steps 
were being taken to administer it according to law, (in the 
instant case three weeks after the codicil had been admit- 
ted) ** *. That was not the conduct of an ordinarily care- 
ful and prudent person, which is the standard by which 
their conduct must be tested, but it is what appears to have 
been an indifferent and reckless disregard of their own 
rights.’ On the proposition of pleading due diligence and 
pleading diligence, the foregoing language in the Miller 
case applies directly to the circumstances as shown in the 
instant case. 

With reference to paragraph IV of the appellees’ peti- 
tion, heretofore quoted, there is nothing in such paragraph 
to show who, if any person, had falsely represented to the 
deceased that it was necessary for him to sign said instru- 
ment in order to complete the execution of the mortgage re- 
lease and the cancellation of indebtedness of his son Ru- 
dolph E, Reikofski. A petition setting forth facts sufficient 
to constitute a defense to the probate of a will and codicil 
does not meet the requirements necessary to be set forth in 
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a petition to set aside a decree of the county court admit- 
ting a will and codicil to probate. More is required to be 
pleaded, as stated in Miller v. Estate of Miller, supra: 
“These allegations are all admitted by the demurrer, and 
the only logical deduction from the admitted facts is that 
the decree is the product of false testimony, adduced by the 
appellees with a full knowledge of its falsity. That of itself 
would amount to fraud in procuring the decree. Secord v. 
Powers, supra (61 Neb. 615, 85 N. W. 846). 

“But it is not sufficient for a party seeking the vacation 
of a judgment or decree to show that it was obtained by the 
fraud of his adversary, but he must go farther and show 
that the failure to obtain a just decision is not attributable 
to his own fault or negligence.” 

The appellees’ petition does not reflect that which is re- 
quired to enable them to obtain the relief which they seek. 
“The petition, complaint, or moving papers must show, not 
generally or inferentially, but by specific averments, that 
the applicant (petitioner) has not been in fault, or that he 
has exercised due diligence and vigilance.” 34 C. J. 329. 

In In re Estate of Josephson, 188 Neb. 198, 292 N. W. 
595, this court held: “An order of the county court, approv- 
ing a final report and discharging an administrator, can 
only be set aside on proof of such fraud as would justify 
the setting aside of any other judgment.” Likewise, to set 
aside a decree admitting a codicil to probate would require 
the same proof. 

Apparently appellees are relying on fraudulent conceal- 
ment and contend that paragraphs V, VI and VII of their 
petition are sufficient pleading in this respect. We have 
heretofore set out, in part, paragraphs V and VII. 

Paragraph VI refers to a premature reading of the will 
and codicil by certain heirs, who deliberately and intention- 
ally failed to notify the petitioners of said premature read- 
ing and hearing and failed to notify or advise the petition- 
ers of the facts gained thereat, appellees’ contention being 
that, by demurrer, appellant admits all facts, relative to the 
probate of the codicil and the hearing thereon, were delib- 
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erately and intentionally concealed from said heirs, consti- 
tuting an admission by appellant that everything was done 
that was necessary to deprive the appellees. of notice of the 
fact that there was a will, and particularly a codicil, and 
that it was being offered for probate, and that such conceal- 
ment successfully deprived the appellees of knowledge of 
the probate proceedings. 

The mere allegation of concealment or fraudulent con- 
cealment, or to deliberately and intentionally conceal, is in- 
sufficient pleading. It is necessary to allege a duty to dis- 
close or opportunity to disclose, neither of which is pleaded 
in the petition. The petition alleges the act complained of 
was committed by certain of the heirs. Such is not an al- 
legation of fact sufficient to show fraud, if any, perpetrated 
by the real party in interest. 

In National Park Bank v. Louisville & N. R. Co., 199 Ala. 
192, 74 So. 69, the court held: ‘“‘To maintain an action for 
fraudulent concealment, there must be shown a duty to dis- 
close the truth, and that the disclosure was not made when 
opportunity was presented whereby the party to whom the 
duty was due was induced to act to his injury.” See 3 Pom- 
eroy, Equity Jurisprudence (5th ed.) sec. 900. 

In the instant case there is an absence of averments 
showing facts and circumstances of the concealment under 
such pleading. As said in Kent v. Snyder, 30 Cal. 667, 674: 
“ * * * the complaint must be held to be as destitute of al- 
legations of fraud as if it was entirely silent on the sub- 
ject.” See, also, Feeney v. Howard, 79 Cal. 525, 21 Pac. 
984. In Madsen v. Madsen, 72 Utah 96, 269 Pac. 132, it was 
held: “An allegation that an act was fraudulently done or 
that one fraudulently conceals is merely a conclusion and 
characterization.” The foregoing authorities state the gen- 
erally accepted rule. See, also, 27 C. J. 31. 

Appellees contend that in Miller v. Estate of Miller, su- 
pra, there was no fraud or deceit or concealment, extrinsic 
of the record, and that this court very reluctantly denied 
relief because of lack of diligence; that by the averments in 
a demurrer of certain facts heretofore stated, the words, 
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“deliberately and intentionally concealed,” contained in ap- 
pellees’ petition, and used in co-ordination with other facts, 
constitute the statement of an ultimate fact as against a 
conclusion of law. There is no allegation in the appellees’ 
petition of extrinsic fraud well pleaded. Whether the fraud 
pleaded in Miller v. E'state of Miller, supra, is extrinsic, or 
not, the opinion holds that it is still necessary to show dili- 
gence. 

The demurrer raises the point of defect of parties. Ac- 
tions of the type here involved are in rem, and every person 
interested in the subject matter is a party in the county 
court, whether named or not. Such person may appear for 
the purpose of protecting his interest in the county court, 
and an appeal to the district court removes the whole case 
to that court. See Dame, Probate and Administration (3d 
ed.) 16, sec. 17; 38 C. J. S. 890, sec. 12; In re Estate of Nil- 
son, 126 Neb. 541, 253 N. W. 675; Nilson v. Tekamah In- 
vestment Co., 183 Neb. 180, 274 N. W. 465; In re Estate of 
Statz, ante, p. 154, 12 N. W. 2d 829. 

By the provisions of section 16, art. V of the Constitution 
of Nebraska and of section 27-503, Comp. St. 1929, the 
county court has exclusive original jurisdiction of all mat- 
ters relating to the settlement of estates of deceased per- 
sons. Starr v. Fidelity & Deposit Co., 1384 Neb. 240, 278 N. 
W. 478; In re Estate of Jurgensmeter, 142 Neb. 188, 199, 5 
N. W. 2d 233; In re Estate of Statz, supra. 

The part of the demurrer referring to defect of parties is 
overruled, and the part of the demurrer, that the court has 
no jurisdiction of the subject of the action, is overruled. 

Appellant contends that the record discloses the decree 
admitting the codicil to probate was rendered May 8, 1942; 
that appellees filed a petition to vacate the decree May 29, 
1942 ; that the demurrer was filed August 13, 1942, and was 
overruled by the county court September 30, 1942; that the 
statute (Comp. St. 1929, sec: 20-2009) provides that there 
are three terms of four months each applying to the county 
court, the fitst term starting the first day of January of 
each year; therefore, the ruling having been made in the 
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September term, the rule as announced in Schuyler Bldg. & 
Loan Assn. v. Fulmer, 61 Neb. 68, 84 N. W. 609, Lyman v. 
Dunn, 125 Neb. 770, 252 N. W. 197, and Cronkleton v. Lane, 
130 Neb. 17, 263 N. W. 388, and other cases cited, applies. 

We are not in accord with the appellant’s contention on 
this point. In the case of In-re E'state of Vodvarka, 97 Neb. 
757, 151 N. W. 298, appears this language (p. 760) : 

“A county court in the exercise of its probate jurisdiction 
is not bound by the statute which fixes terms within which 
its jurisdiction in civil cases must be exercised. There is 
nothing in the statute to prevent a county judge from tak- 
ing a case under advisement and rendering his decision at 
any time at which the parties are present either in person 
or by their attorneys.” The Vodvarka case has never been 
modified or overruled. In addition, the instant case comes 
under section 20-2001, Comp. St. 1929, which provides in 
part: 

“A district court shall have power to vacate or modify its 
own judgments or orders after the term at which such 
judgments or orders were made: * * * For fraud practiced 
by the successful party in obtaining the judgment or order; 
* RR 

The petition attempts to charge fraud in the procuring 
of the probate of the codicil. In connection with section 
20-2001, supra, section 20-2009, Comp. St. 1929, provides 
that the provisions of article 20, ch. 20, which includes sec- 
tion 20-2001, shall apply to the county court and that the 
parties “shall be limited to the same time in which to com- 
mence proceedings; and in estimating time, the county 
court shall, for such purpose, be considered as holding, in 
each year, three terms of four months each, the first com- 
mencing on the first day of January of each year.” This 
being true, it would be immaterial when the county court 
ruled on the demurrer, or in what term the hearing was 
had on the petition to set aside a decree admitting the cod- 
icil to probate. The appellant’s contention in this respect is 
without merit. 

We hold that the cause be reversed and remanded, with 
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directions to sustain the appellant’s demurrer to the peti- 
tion, in that the petition does not state facts sufficient to 
constitute a cause of action against the proponent, and that 
the demurrer be overruled in all other respects. 

REVERSED, WITH DIRECTIONS. 


EDNA KoMMA, ADMINISTRATRIX, APPELLANT, V. ROBERT 
KREIFELS, APPELLEE. 
14 N. W. 2d 591 


FiteD May 19, 1944. No. 31785. 


1. Automobiles. Gross negligence means great or excessive negli- 
gence; that is, negligence in a very high degree. It indicates the 
absence of even slight care in the performance of a duty. 

What amounts to gross negligence in any given case 
must depend upon the facts and circumstances. What would 
amount to gross negligence under certain circumstances might, 
under different circumstances, be even slight negligence. Ordi- 
narily, the question of negligence, whether slight or gross, is 
one of fact. If the evidence respecting it is in conflict and is 
such that ordinary minds might draw different conclusions there- 
from, then a questicn of fact is presented for the jury to deter- 
mine. 


In an action for gross negligence under the automobile 
guest statute (Comp. St. Supp. 1941, sec. 39-1129), where there 
is adequate proof of negligence, a verdict should be directed for 
defendant only where the court can clearly say that it fails to 
approach the level of negligence in a very high degree under the 
circumstances. In all other cases, it must be left to the jury to 
determine whether it amounts to gross negligence or to mere 
ordinary negligence. 

4, Evidence. Where there is no evidence connecting the use of in- 
toxicating liquors with the cause of an automobile accident, and 
where, shortly after an accident, the seriously injured driver 
was asked “How he was getting along” and answered “I'll 
never drink anymore,” the answer, standing alone, does not con- 
stitute an admission that the defendant had been drinking in- 
toxicating liquors, nor that he was under the influence of such 
liquors at the time of the accident. 

A statement to be admissible as a part of the res gestz 

must have been spontaneous and impulsive, and made at a time 
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and under such circumstances as to induce the belief that it was 
not the result of reflection and premeditation. 

6. Automobiles. The doctrine of assumption of risk has no appli- 
cation in a case where, although the guest in an automobile had 
previously ridden with his host, the host was considered to be a 
safe driver, had never had an accident and the host testified that 
there was no occasion to protest his manner of driving prior to 
an accident in which the guest was killed. 


APPEAL from the district court for Otoe county: WILMER 
W. WILSON, JUDGE. Reversed. 


Lloyd E. Peterson and Betty Jean Peterson, for appel- 
lant. 


Jessen & Dierks, contra, 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER and WENKE, JJ. 


SIMMONS, C. J. 

This is an action brought to recover damages for the 
death of plaintiff’s intestate, and involves the guest statute. 
Trial was had. At the close of all the evidence, the trial 
court sustained a motion to dismiss plaintiff’s action on the 
ground that gross negligence was not shown. Plaintiff ap- 
peals. We reverse the judgment of the trial court and re- 
mand the case. 

We state the evidence relative to the issue presented in 
the light of the rule that “ ‘If there be any testimony before 
the jury, by which a finding in favor of the party on whom 
rests the burden of proof can be upheld, the court is not at 
liberty to disregard it, and direct a verdict against him.’ 
* * * (b) ‘In reviewing the action of a trial court in direct- 
ing a verdict, this court will regard as conclusively estab- 
lished every fact favorable to the unsuccessful party which 
the evidence proves or tends to establish.’” Bainter v. 
Appel, 124 Neb. 40, 245 N. W. 16. The same rule applies to 
a motion to dismiss for insufficiency of the evidence. 

The place of the accident was some three miles west of 
Nebraska City on a graveled country highway which runs 
east and west. At the place where the accident occurred, 
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the highway is 66 feet wide, the improved portion was 28 
feet from shoulder to shoulder. Looking west the highway 
goes over a rather sharp hill and enters a valley. To the 
south of the shoulder of the highway was a slight depres- 
sion running parallel with the road. Along the fence line 
there was a 50-year old Osage hedgerow. This was about 
15 feet from the edge of the shoulder of the road. The 
hedge had been cut down, leaving large stumps sticking out 
of the ground. It had a second growth. Some of this 
growth had been trimmed to make posts; wire was attached 
thereto; and a live hedge was along the line. There was a 
power line pole located between the hedge and the graded 
portion of the road. This was about 315 feet beyond the 
crest of the hill. 

About 4:30 p. m. on March 2, 1948, a car making “an 
awful roar,” traveling at an “awful rate’ and raising an 
unusual and “terrible cloud” of dust, went west past the 
crest of the hill. The accident followed immediately. The 
sheriff and a near-by resident inspected the scene within a 
few minutes after the accident. The tracks of the car were 
clearly visible. They went west 50 feet beyond the crest of 
the hill and on the right-hand side of the road. They then 
turned to the southwest and went 180 feet further on the 
graveled portion of the highway. They then traveled 20 
feet in the depression, then hit and ran alongside of or on 
the hedge for 65 feet to the power line pole, past it a few 
feet, then turned abruptly to the left and the car came to a 
stop, headed almost due east, some 15 or 20 feet south of 
the power line pole. The marks of the tire treads were 
clearly visible along the highway, into the depression and 
up to the hedge. They were somewhat deeper in the lower 
part of the depression. There were no skid marks. Dur- 
ing its progress down the hedgerow, the car broke off three 
fence posts, hit, sheared off and broke off the tops of some 
12 or 15 of the stumps, throwing a large part of one stump 
about 25 feet, hit the power pole on its south side, knocked 
down and sheared off the hedge, leaving a pile of debris’ 
beyond the power pole, where it made the abrupt left-hand 


turn, . 
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The right-hand door of the car was found some ten feet 
east of the power pole. The deceased, unconscious, cov- 
ered with hedge brush, his head crushed, was found lying 
on the ground about ten feet east of the power line pole. 
He died from his injuries shortly thereafter. Pictures in 
evidence show two stumps, larger than the power pole in 
diameter, to the east of the place where deceased’s body 
was found. 

The car was damaged front, back, top, bottom, inside 
and outside. The right-hand door was torn off; the rear 
trunk door was off; the right and left fenders were caved 
in; the top was crushed in; the lining was torn on the inside 
of the car; and contents from the car were in the pile of 
debris’ at the turn beyond the pole. The left front tire was 
down and almost torn from the wheel; the left rear tire was 
down and the left rear wheel was locked. The left rear 
brake rod was bent, which caused the locking of the wheel. 

The deceased and the defendant were old acquaintances. 
Deceased had ridden with defendant before, and defendant 
was considered “a safe driver.” Defendant was seriously 
injured. Shortly after and on the afternoon of the acci- 
dent, defendant said: “‘When he got over the hill the car 
went out of control.’”” Some weeks later he told a witness 
that “they were going down the road and he looked out the 
side and when he turned back he thought he saw something 
in the road and tried to turn out for it and tried to turn 
back.” 

Defendant by his answer admitted that he owned the au- 
tomobile; that on the day in question he was driving it west 
of Nebraska City; that an accident occurred; and that de- 
ceased was riding as a guest in the automobile with him. 

At the close of plaintiff’s case in chief, defendant moved 
for an instructed verdict on the ground that the evidence 
did not show defendant guilty of gross negligence. The 
motion was overruled. Defendant then testified in his own 
behalf that he and deceased left Nebraska City, going west, 
about 3:45 p. m.; that they stopped at a farm about 114 
miles out, then proceeded west; that his speedometer was 
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broken; that he was driving from 40 to 45 miles an hour 
and not over 50 miles an hour; that he was driving on the 
right-hand side of the road; that he thought he had the car 
under control at all times; that he was not familiar with 
this road; that as he came over the top of the hill, it seemed 
like there was a depression or something in the road; that 
he turned to avoid it, put on the brakes, and “‘the car seemed 
to turn around in the road and we went south off the road” ; 
that he was afraid if he turned ‘‘too fast,’”’ he would upset; 
that he was trying to get back on the road and had both 
hands on the steering wheel at all times; that he came to 
the hedge fence, hit a stump with an “awful jar’, and that 
both he and deceased were thrown out before they reached 
the power pole, and both landed at the same place. That 
is all defendant remembers. He further testified that his 
car, including the brakes, was in good mechanical condi- 
tion, except that the wheels “shimmied” at 50 miles an 
hour, and did not do so just before the accident. His tires 
were all inflated immediately before the accident, and he 
does not know when they went down. 

After both parties had rested, defendant renewed his 
motion to dismiss, which the court sustained on the ground 
that gross negligence of the defendant was not shown. 

The evidence here digested is sufficient to sustain a find- 
ing that the defendant, driving the car in which deceased 
as a guest was riding’ with him, approached and went over 
the hill on a road with which he was not familiar, at an ex- 
cessive and dangerous rate of speed, a speed so fast that he 
lost control of the car upon an effort to make a slight turn 
in direction; that defendant, so driving, took his eyes and 
attention off the road, looked to one side and looking back 
thought he saw a depression in the road; that the car start- 
ed its course to the left and the defendant did not apply his 
brakes; that he continued his excessive speed ; that he elect- 
ed not to turn “too fast” and accordingly, he did not correct 
his direction during 200 feet of travel (180 feet on the trav- 
eled road bed) ; that he hit the hedge and traveled on it a 
distance of over 65 feet with sufficient speed to break off 


750 NEBRASKA REPORTS [VoL. 144 


Komma v. Kreifels 


stumps and posts and to throw deceased against the door, 
break off the door and throw deceased out to his death; that 
the tires were torn and deflated in passing over the stumps 
and posts; that the brake rod was bent in the same way; 
that as a result of this deflation and the bending of the 
brake rod, the car turned to the left and stopped with the 
rear left wheel locked. We do not find testimony that the 
car turned over, but it is difficult to understand the heavy 
dents in the top of the car except on that basis. 

Does this evidence show gross negligence? 

The guest statute provides: ‘The owner or operator of a 
motor vehicle shall not be liable for any damages to any 
passenger or person riding in said motor vehicle as a guest 
or by invitation and not for hire, unless such damage is 
caused by the driver of said motor vehicle being under the 
influence of intoxicating liquor or because of the gross neg- 
ligence of the owner or operator in the operation of such 
motor vehicle.” Comp. St. Supp. 1941, sec. 39-1129. In 
construing this statute we have said: “Gross negligence 
means great or excessive negligence; that is, negligence in 
a very high degree. * * * it indicates the absence of even 
slight care in the performance of a duty.” Morris v. Er- 
skine, 124 Neb. 754, 248 N. W. 96. More recently we have 
said: “Gross negligence means just what it indicates, gross 
or great negligence, that is, negligence in a very high de- 
gree.” Johnson v. Batteen, ante, p. 384, 138 N. W. 2d 625. 

We have also, since Morris v. Erskine, supra, followed 
the rule there stated that “What amounts to gross negli- 
gence in any given case must depend upon the facts and cir- 
cumstances. What would amount to gross negligence under 
certain circumstances might, under different circumstances, 
be even slight negligence. Ordinarily, the question of neg- 
ligence, whether slight or gross, is one of fact. If the evi- 
dence respecting it is in conflict and is such that ordinary 
minds might draw different conclusions therefrom, then a 
question of fact is presented for the jury to determine.” 

It is apparent that no one act of the defendant can be 
separated from the whole of these acts and held to be the 
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independent cause of this accident. Under these circum- 
stances each act is not to be segregated and weighed sep- 
arately to determine whether or not it constituted gross 
negligence. The several acts are to be considered as a 
whole. While each of several acts, standing alone, may not 
exceed the bounds of ordinary negligence, yet, taken togeth- 
er, they may establish gross negligence. In such cases, it is 
for the jury to determine whether a defendant is guilty of 
gross or ordinary negligence. A verdict should not be di- 
rected nor a cause of action dismissed unless a court can 
definitely determine that the evidence of defendant’s negli- 
gence, when taken as a whole, fails to reach that degree of 
negligence that is considered gross. Here the jury were not 
bound to find that defendant’s acts were negligence in a 
very high degree, but a jury question was in our opinion 
presented as to whether or not, under the circumstances 
here, the things which defendant did and failed to do 
amounted to negligence in a very high degree, i. e., gross 
negligence. See Thompson v. Edler, 188 Neb. 179, 292 N. 
W. 236. The trial court erred in dismissing plaintiff's 
cause, 

Two other matters require attention. After the accident, 
defendant, seriously injured, was taken or went to a near- 
by house. There the sheriff talked with him as he lay on 
the floor. The sheriff asked him “how he was getting 
along.” Defendant answered: ‘Carl, ’ll never drink any- 
more.” The trial court sustained an objection to the state- 
ment and it was stricken. There was no evidence of drink- 
ing on the part of the defendant. This statement stands 
isolated and alone. The question does not relate to the way 
in which the accident happened. Standing alone, as it does, 
it was not an admission that defendant had been drinking 
intoxicating liquors, nor that he was under the influence of 
such liquors at the time of the accident. The statement is 
not admissible as a part of the res geste. The rule is: “A 
statement to be admissible as a part of the res gest must 
have been spontaneous and impulsive, and made at a time 
and under such circumstances as to induce the belief that it 
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was not the result of reflection and premeditation.” Tongue 
v. Perrigo, 180 Neb. 564, 265 N. W. 787. Here the state- 
ment was made a considerable time after the accident; it 
was not spontaneous; it shows by its very words that it was 
the result of reflection and premeditation. The trial court 
did not err in ordering the statement stricken. 

Defendant pleaded that deceased had ridden with him on 
many previous occasions, was aware of defendant’s pro- 
ficiency in driving, and his usual and customary habits of 
driving; that deceased accordingly assumed the risk inci- 
dent to being defendant’s guest passenger and made no pro- 
test as to the manner of driving; and that, therefore, the 
judgment should be sustained. Defendant’s testimony is 
that deceased had ridden with him before; that he, defend- 
ant, had never had an accident before; that deceased made 
no protest and there was no need for protest until the car 
started to leave the road; that thereafter defendant would 
not have expected deceased to protest. Defendant cites 
Kelly v. Gagnon, 121 Neb. 113, 286 N. W. 160, and Lan- 
drum v. Roddy, 143 Neb. 934, 12 N. W. 2d 82. As this court 
said in Sterns v. Hellerich, 180 Neb. 251, 264 N. W. 677, 
there is no evidence that deceased had any knowledge that 
defendant “was a reckless driver or would be guilty of gross 
negligence.” Deceased did not expose himself to a known 
danger. Defendant’s testimony negatives any such conclu- 
sion. The doctrine of assumption of risk has no applica- 
tion here. 

The judgment of the trial court is reversed and the cause 
remanded for further proceedings. 

REVERSED. 
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CASSEL REALTY COMPANY, APPELLANT, V. CITY OF OMAHA 
ET AL., APPELLEES. 
14 N. W. 2d 600 


Fitep May 19, 1944. No. 31628. 


1. Municipal Corporations. The city of Omaha under its home rule 
charter has power by ordinance to zone the city into districts 
and to restrict the use to which buildings in particular districts 
may be put. ; 

The city of Omaha has power to change or supplement 

the zoning of the city and may change restrictions on the use 

of buildings. 

The statute and home rule charter of the city of Omaha 

granting the right to zone the city into districts and to restrict 

the use to which buildings may be put is a valid exercise of the 
legislative prerogative under the police power. 

An ordinance of the city zoning the city or restricting 
the use to which buildings may be put must not be unreasonable, 
discriminatory or arbitrary and must bear some relationship to 
the purposes sought to be accomplished by the ordinance. 

5. Constitutional Law. A zoning ordinance may not operate retro- 
actively to deprive a property owner of his previously vested 
rights. ; 

6. Municipal Corporations. In an action to enjoin the enforcement 
of a zoning ordinance on the ground that it is unreasonable, ar- 
bitrary and confiscatory it is necessary to indulge the presump- 
tion that the city commission in its enactment was in possession 
of the facts relating to the necessity for the zoning restriction 
and that its legislation related and responded to the necessitous 


condition. 

7. If the court finds in an action to enjoin the enforcement 
of a zoning ordinance that necessity under the police power could 
have justified the zoning ordinance the court must assume that 
it did. 

8. If the court finds in an action to enjoin the enforcement 


of a zoning ordinance that the city commission could have said 
that the zoning ordinance was necessary in consideration of pub- 
lic health, safety, comfort or general welfare it is beyond the 
province of the court to say that it is unreasonable, arbitrary or 
confiscatory even though it may depreciate in value business 
property or restrict the liberty of citizens in regard to owner- . 
ship and use of property. 


APPEAL from the district court for Douglas county: JOHN 
A. RINE, JUDGE. Affirmed. 
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Harold C. Linahan, G. H. Seig and Edward F. Fogarty, 
contra. 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL and WENKE, JJ. 


YEAGER, J. 

This is an action in equity originally instituted in the dis- 
trict court for Douglas county, Nebraska, by Cassel Realty 
Company, a corporation, plaintiff and appellant, against 
the city of Omaha, the individual members of the city com- 
mission of that city and the chief engineer of said city, de- 
fendants and appellees, the object and purpose of which is 
to have a zoning ordinance declared unconstitutional, null 
and void in its application to a ceitain tract of land belong- 
ing to plaintiff and to enjoin the enforcement of the ordi- 
nance in so far as it applies to the said tract of land. 

The action was tried to the court whereupon decree was 
rendered denying the relief prayed by plaintiff. From this 
decree plaintiff has appealed. 

As grounds for reversal plaintiff asserts that the court 
erred in finding that the ordinance in question was valid 
and constitutional; that the decree is contrary to and not 
sustained by the evidence; and that the decree is contrary 
to law. 

Certain pertinent facts necessary to a proper understand- 
ing of the matter in controversy are the following: Fifty- 
second street in Omaha, Nebraska, extends north and south. 
Maple street extends east and west. Military avenue east 
of Fifty-second and south of Maple street extends from 
southeast to northwest. At or near the intersection of Fif- 
ty-second and Maple streets Military avenue enters and 
from that point westward about nine blocks coincides with 
Maple street. A double track street car line starting from 
downtown Omaha extends northwesterly over Military ave- 
nue to Fifty-second street, thence westerly over that part of 
Military avenue which is coincident with Maple street. Im- 
mediately west of Fifty-second street and north of Military 
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avenue is a body of land, approximately 20 acres, owned by 
plaintiff. The west boundary is Fifty-fourth street and the 
northern Bedford avenue. For many years this land was 
used and occupied as an amusement park. It was known as 
Krug Park. Prior to the times involved in this action this 
use had been discontinued and nearly all of the buildings 
and structures thereon had been removed. The only im- 
portant structures remaining were a two-story brick build- 
ing in the extreme southeast corner and a large wooden 
building. The lower part of the brick building had been 
used as a saloon and the upper part as an apartment. The 
wooden building had been used asa dance pavilion. At the 
time of the commencement of this action it was being used 
as a roller skating rink. Across Fifty-second street to the 
east in an area the north and south length of which is two 
blocks is situated the Benson High School. To the north in 
the same area is a public grade school. A part of the grade 
school building is used for high school purposes. Over 1,500 
pupils attend the high school. Pupils come to the school 
from all directions. Access from the west and northwest 
is along Military avenue past the land of plaintiff and 
across Fifty-second street, from the south across Military, 
and from the southwest along and across Military and Fif- 
ty-second or across Military and Fifty-second. Several 
blocks -.to the west of Fifty-second and Military beginning 
at about Fifty-ninth street is a business or commercial area. 
In this area are stores, shops, a bank and various other 
commercial enterprises. This is known as the business cen- 
ter of Benson. This center with its surrounding territory 
was at one time a separate municipal corporation. It has 
since been made a part of the metropolitan city of Omaha. 
This is not to say that there are no business or commercial 
establishments east of Fifty-ninth street. It appears that 
between Fifty-fourth and Fifty-ninth streets on the north 
side of Military somewhat more than half of the frontage is 
either occupied by residences or are vacant and the build- 
ings on the remainder are devoted wholly or in part to some 
kind of business. On the north side of Military avenue from 
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Fifty-second street to Fifty-fourth street, which is the 
. property of the plaintiff, the condition has already been 
generally described. On the south side from Fifty-second 
to Fifty-ninth, about 600 feet are used in whole or in part 
for business, about 775 feet for residences, about 675 feet 
are vacant, 260 feet of which were formerly used as a used 
car sales and parking lot and on the rear of a space of 55 
feet are two five-car garages. 

In 1924, under authority of sections 14-401, 14-402 and 
14-403, Comp. St. 1929, which sections are now a part of 
the home rule charter, the city commission adopted an ordi- 
nance classifying and zoning the city of Omaha for the pur- 
pose of regulating and restricting the location of trades and 
industries and the location of buildings designed for specific 
uses and for the division of the city into districts. 

By the terms of this ordinance an area 125 feet in depth 
on both sides of Military avenue along plaintiff’s property 
and for many blocks in both directions was zoned for com- 
mercial use, that is, it was ordained that in this area could 
be constructed buildings for commercial use, with excep- 
tions not necessary to be mentioned here. Use for single or 
multiple unit residences was not prohibited. The name 
classification was ‘“C” or Commercial District. 

This classification and this zoning continued in full force 
and effect until December 24, 1941, when the city commis- 
sion enacted a new ordinance by the terms of which an area 
125 feet in depth on both sides of Military avenue from Fif- 
ty-second street to Fifty-sixth street was reclassified and 
rezoned. The rezoning removed the area from “C’”’ to the 
classification of “B”, Residence District. 

The new or “B” classification prohibits construction on 
the property of buildings. to be used for commercial pur- 
poses. It permits residences, multiple dwellings, boarding 
and lodging houses, hotels, hospitals and clinics, education- 
al, philanthropic and eleemosynary institutions, nurseries’ 
and greenhouses, private clubs, fraternities and lodges, and 
certain accessory buildings customarily incident to the spe- 
cific uses allowed. 
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Plaintiff contends that this reclassification and rezoning 
ordinance is illegal, unconstitutional and void for the rea- 
son that it is unreasonable, arbitrary and confiscatory. 

Section 14-401, Comp. St. 1929, which is, as has been stat- 
ed, a provision of the home rule charter of the city of Oma- 
ha, empowers the city commission to zone the city into dis- 
tricts and to restrict the use to which buildings in the par- 
ticular districts may be put. Section 14-403 provides for 
the supplementing or changing of any such district. 

The rezoning ordinance conformed to power granted to 
the city commission by the statute and the home rule char- 
ter. That the statute and charter is a valid exercise of the 
legislative prerogative under the police power can hardly 
be questioned. Also the exercise by the city commission of 
the power granted, if exercised reasonably and with due re- 
gard to rights of property and in the interest of public 
health, safety, morals and general welfare, is a proper pre- 
rogative. . 

On this subject in Pettis v. Alpha Alpha Chapter of Phi 
Beta Pi, 115 Neb. 525, 218 N. W. 835, this court quoted 
with approval the following from Miller v. Board of Public 
Works, 195 Cal. 477, 234 Pac. 381: “The police power, as 
such, is not confined within the circumscription of prece- 
dents, resting upon past conditions which do not cover and 
control present-day conditions obviously calling for revised 
regulations to promote the health, safety, morals, or gen- 
eral welfare of the public, and as a commonwealth develops 
politically, economically, and socially, the police power like- 
wise develops, within reason, to meet the changed and 
changing conditions, and what was at one time regarded as 
an improper exercise of the police power may now, because 
of changed living conditions, be recognized as a legitimate 
exercise of that power. In its inception the police power 
was closely concerned with the public peace, safety, morals, 
and health, without specific regard for the general welfare, 
but the increasing complexity of our civilization and insti- 
tutions later gave rise to cases wherein the promotion of 
the public welfare was held by the courts to be a legitimate 
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object for the exercise of the police power, and as our civic 
life has developed, so has the definition of ‘public welfare,’ 
until it has been held to embrace regulations to promote the 
economic welfare, public convenience and general prosper- 
ity of the community.” 

The power of a city to adopt and enforce the provisions 
of zoning ordinances was sustained in City of Lincoln v. 
Foss, 119 Neb. 666, 230 N. W. 592. 

Even before the passage of legislation authorizing the 
zoning of cities by ordinance legislation permitting cities to 
regulate the erection of buildings and other structures 
within the corporate limits in the interest of good govern- 
ment, general welfare, health, safety and security of the 
citizens was recognized and upheld. Within the right to 
regulate was included the right to preclude or prohibit the 
erection of buildings or structures for particular purposes. 

In State v. Withnell, 91 Neb. 101, 185 N. W. 376, it was 
said: “By charter the state legislature delegated power to 
the city of Omaha in the following terms: ‘To make and en- 
force all police regulations for the good government, gen- 
era] welfare, health, safety and security of the city and the 
citizens thereof ;’ and ‘to prescribe fire limits and regulate 
the erection of all buildings and other structures within the 
corporate limits ;’ and ‘to define, regulate, suppress and pre- 
vent nuisances.’ * * * Under the authority thus conferred, 
the city council in passing the ordinance obviously intended 
to exercise the police power of the city, and the courts 
should not interfere with its enforcement unless its unrea- 
sonableness, or the want of necessity for such measure, is 
shown by satisfactory evidence.” The case was one involv- 
ing the prohibition of the erection of structures on real es- 
tate for a particular use. 

The city of Omaha under its home rule charter has the 
power, by ordinance, to zone the city in the interest of pub- 
lic health, safety, morals and the general welfare. Any 
such act of the city must however not be unreasonable, dis- 
criminatory and arbitrary and it must bear some relation- 
ship to the purpose or purposes sought to be accomplished 
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by the ordinance. State v. Withnell, supra; Standard Oil 
Co. v. City of Kearney, 106 Neb. 558, 184 N. W. 109; State 
ex rel. Westminster Presbyterian Church v. Edgecomb, 108 
Neb. 859, 189 N. W. 617, 27 A. L. R. 487; Pettis v. Alpha 
Alpha Chapter of Phi Beta Pi, supra; City of Lincoln v. 
Foss, supra; City of Lincoln v. Logan-Jones, 120 Neb. 827, 
235 N. W. 583; Hawkins v. City of Red Cloud, 123 Neb. 487, 
243 N. W. 481; Richardson v. Braham, 125 Neb. 142, 249 
N. W. 557; Baker v. Somerville, 188 Neb. 466, 293 N. W. 
326; Dundee Realty Co. v. City of Omaha, ante, p. 448, 13 
N. W. 2d 634. 

It may be added here that a zoning ordinance may not 
operate retroactively to deprive a property owner of his 
previously vested rights, that is to say, a zoning ordinance 
could not deprive the owner of a use to which property was 
put before the enactment of the ordinance. 

In Baker v. Somerville, supra, it was said with regard to 
a zoning ordinance of the city of Omaha: “They acquired 
vested rights by contract and by expenditure of money be- 
fore the city extended this regulation to their property. It 
is well-settled law that an ordinance cannot operate retro- 
actively to deprive them of their previously vested rights.” 

It follows therefore that the zoning ordinance before us 
cannot operate to take away any right which became vest- 
ed prior to its adoption. 

We come now to a determination of the question of 
whether or not the zoning ordinance in question is unrea- 
sonable, arbitrary and confiscatory in its application to the 
plaintiff and its property hereinbefore described. Whether 
or not it is unreasonable, arbitrary and confiscatory must be 
determined by the evidence of the special surrounding con- 
ditions and circumstances. In City of Lincoln v. Foss, su- 
pra, a case dealing with a zoning ordinance, it was said: “It 
is difficult, if not impossible, to lay down any general rules 
describing the exact field of operation of such power that 
will fit cases arising in the future. Each must be controlled 
by the special conditions and circumstances surrounding 
it.” 
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In an action in court to enjoin the enforcement of a zon- 
ing ordinance on the ground that it is unreasonable, arbi- 
trary and confiscatory it is necessary to indulge the pre- 
sumption that the city commission in the enactment was in 
possession of the facts relating to the necessity for the zon- 
ing restriction and that its legislation related and respond- 
ed to such necessitous condition. State v. Withnell, supra; 
Hawkins v. City of Red Cloud, supra; Dundee Realty Co. 
v. City of Omaha, supra. 

Another rule requiring observance by the court in such 
actions is that if necessity under the police power could 
have justified the zoning ordinance the court must assume 
that it did. On this proposition this court in Pettis v. Al- 
pha Alpha Chapter of Phi Beta Pi, supra, quoted with ap- 
proval the following from State v. City of New Orleans, 
154 La. 271, 97 So. 440: “If considerations of public health, 
safety, comfort, or general welfare could have justified zon- 
ing ordinance, the court must assume that they did justify 
it, and cannot take issue with the city council.” 

If then on the record presented there was evidence upon 
which the city commission could have said that the zoning 
ordinance in question was necessary in consideration of 
public health, safety, comfort or general welfare, it is be- 
yond the province of the court to say that it is unreason- 
able, arbitrary or confiscatory even though it may depre- 
ciate in value business property or restrict the liberty of 
citizens in regard to ownership and use of property. Pet- 
tis v. Alpha Alpha Chapter of Phi Beta Pi, supra; Hawkins 
v. City of Red Cloud, supra. 

It becomes necessary now to examine further the evi- 
dence to ascertain whether or not there were facts upon 
which the city commission could have concluded that this 
zoning was in the interest of public health, safety, comfort 
or general welfare. 

We find nothing upon which to base a decision that the 
zoning was in the interest of public health. 

On the matter of public safety we find that, as has al- 
ready been pointed out, immediately to the east of the area 
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involved is a public high school accommodating more than 
1,500 pupils; that the major portion of these pupils must 
pass along the street in front of the property involved or 
cross at the street intersection directly to the east; that 
traffic on Military avenue and at the intersection is already 
heavy and that a hazardous condition exists; that addition- 
al commercial establishments in the area rezoned and par- 
ticularly on the property of plaintiff would materially in- 
crease the hazard and increase the danger to school pupils 
going to and from this high school. 

On the matter of comfort witnesses who live or have lived 
in or near the location involved testified to the discomfort 
occasioned by commercial enterprises already in the vicin- 
ity. At least one witness testified that the confusion from 
commercial enterprises was so great that in order to obtain 
sufficient quietude for sleep he was compelled to abandon 
his residence in the area at a very great sacrifice. These 
witnesses concluded that from an increase in commercial 
enterprises would flow added confusion. 

On the matter of public morals, which we take it is an 
element of general welfare, it was indicated in the evidence 
that commercial institutions such as would probably be es- 
tablished in this area would provide distractions for school 
pupils and loafing places which would bring about delin- 
quencies in attendance upon classes. This conclusion de- 
pended upon ‘observations of places already in close prox- 
imity and experiences at other schools. 

Again under the’ general welfare witnesses, among whom 
were real estate men informed as to the elements affecting 
the value of residence properties, testified that a commer- 
cial area at this location would decrease the residence value 
of the surrounding area materially. Some said the value 
would be adversely affected for a distance of one block and 
some more than that. One said the effect would extend four 
or five blocks. Witnesses for plaintiff admitted that there 
would be an effect but that it would be slight and that it 
would not extend beyond the first block. 

In this connection it may be well to note that the entire 
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area in every direction for many blocks from the location 
involved here was zoned, used and being developed for resi- 
dence purposes except the lands of plaintiff, the grounds 
used for school purposes and 125 feet along both sides of 
Military avenue or Maple street. Also it may be said that 
it was the contemplation of the plaintiff that all of its land 
except 125 feet or a slightly deeper area should be platted 
and subdivided for residence purposes. 

The evidence discloses that necessity or convenience to 
the community does not require that commercial enter- 
prises shall be established between Fifty-second and Fifty- 
sixth streets. To the west and in the Benson business sec- 
tion it sufficiently appears that the community needs and 
convenience may now be adequately met and that in this 
area are vacant locations available for additional commer- 
cia] enterprises. 

On the other side plaintiff makes two contentions which 
are substantially supported by evidence. The first is that 
its property to the depth of 125 feet along Military avenue 
is not suitable for residence property of any kind or char- 
acter. The second is that if permitted to use the area for 
commercial purposes plaintiff could sell it for prices greatly 
in excess of prices that could be obtained for any other pur- 
pose. 

As against this, witnesses for the defendants say that 
this frontage likely could be sold for higher prices for com- 
mercial purposes than any other but that if platted in con- 
formity with the rezoning ordinance the loss on the front- 
age would be made up in an increased value for residence 
purposes of plaintiff’s land to the north. 

This we think is a fair summary of the pertinent evi- 
dence bearing on this inquiry. 

The law presumes and this court must therefore assume 
that the city commission was informed of these facts and 
that the rezoning ordinance was enacted with reference to 
this information. 

Was this evidence sufficient to a degree that the Omaha 
city commission could have said that the zoning ordinance 
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was necessary in consideration of the public health, safety, 
comfort or general welfare? If it was of such quality then 
this court is bound by the action of the commission and may 
not hold the ordinance unreasonable, arbitrary and confis- 
catory and therefore void and unconstitutional. The find- 
ing of this court is an affirmative answer to the foregoing 
question. ; 
The decree of the district court is affirmed. 
AFFIRMED. 


JOHN M. CHRISTENSEN, APPELLANT, V. ELSIE F. CHRISTEN- 
SEN, APPELLEE. 
14 N. W. 2d 613 


FILED May 19, 1944. No. 31749. 


1. Marriage. A marriage is not void unless the statutes expressly 
so declare, and courts should not so construe it unless the legis- 
lative intent to such effect is clear and unequivocal. 

2. Equity. The marriage in the case at bar is held to be voidable 
only, and the maxim that “he who comes into equity must come 
with clean hands” has application which bars annulment. 


APPRAL from the district court for Douglas county: HER- 
BERT RHOADES, JUDGE. Affirmed. 


John A. McKenzie, for appellant. 
Henry F. Pedersen, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

Plaintiff filed a petition in the district court for Douglas 
county, Nebraska, on February 25, 1943, alleging that the 
parties were married on September 24, 1941, and that sub- 
sequently defendant was guilty of specific acts of extreme 
cruelty, all of which were designed to wrongfully acquire 
the property belonging to plaintiff. Plaintiff also alleged 
that at the time of the marriage his physical condition, 
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known to all the parties, was such that the marriage was 
void and should be so declared by the court. However, the 
prayer of the petition was for an absolute divorce from de- 
_ fendant, 

Defendant answered admitting the marriage but denying 
generally the charges made against her; asserting her con- 
tinued love, affection and respect for plaintiff; declaring 
her desire to continue the marriage relation; alleging that 
their marital difficulties resulted because of plaintiff’s con- 
dition of health, of which she became apprised just prior to 
their marriage; and praying that the petition of plaintiff 
be dismissed and the relief sought be denied. 

During the trial plaintiff was given leave to file a supple- 
mental reply alleging that at the time of the marriage, and 
before license was issued, he, the plaintiff, was afflicted 
with tertiary syphilis, and that the marriage by reason 
thereof was void, concluding with a prayer that the mar- 
riage be so declared. 

The trial court by its decree found specifically that the 
marriage was legal and valid; that plaintiff had failed by 
his evidence to sustain the allegations of the petition and 
reply; and dismissed the action, from which plaintiff ap- 
peals. : E 

An examination of the record discloses that plaintiff failed 
in his evidence to establish any grounds for an absolute 
divorce. The only evidence that defendant was guilty of 
any offense in the marriage relation was plaintiff’s own 
testimony to the effect that defendant had called him un-- 
printable names, which is contradicted by defendant. It is 
elementary in this state that it is not error to deny a divorce 
from the bonds of matrimony on the charge of extreme 
cruelty on the part of the defendant where the evidence of 
the plaintiff as to alleged misconduct is not corroborated. 
See Haines v. Haines, 79 Neb. 684, 118 N. W. 125; Comp. 
St. 1929, sec. 42-335. 

Nevertheless, plaintiff contends that there is sufficient 
evidence to sustain the allegations of his petition and per- 
missive supplemental reply, which prays for an annulment 
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of the marriage on the basis that the marriage was void. 
The reasons given for this contention are that section 42- 
102, Comp. St. 1929, provides that, ‘““No person who is af- 
flicted with a venereal disease shall marry in the state’; 
and, that it appears from the undisputed evidence that 
plaintiff made an affidavit with respect thereto, as required 
by section 42-104, Comp. St. 1929, which was false, and of 
which defendant had full knowledge. 

The regularity of plaintiff’s pleadings for the purpose of 
judicial annulment is not presented for decision by the par- 
ties. Therefore, assuming their regularity, but not decid- 
ing the question, we find that plaintiff’s pleadings and evi- 
dence supporting them failed to either state or prove any 
right to such relief in a court of equity since under our 
statutes and authorities generally the marriage was at most 
voidable at the hands of an innocent party, of which class 
plaintiff is not a member. 

In this connection, the record discloses that the parties, a 
widow and widower, were middle-aged, respectable people, 
with kindred intellectual and spiritual interests. They dis- 
covered just prior to their marriage, for which all plans 
had been perfected, that plaintiff was afflicted with tertiary 
syphilis, but that defendant was negative of any venereal 
taint. A reputable physician to whom they both went for a 
physical examination discovered the disease, which the evi- 
dence does not disclose was other than innocently acquired. 
Thereafter both plaintiff and defendant were called to the 
doctor’s office where, in his presence, and in the presence of 
each other, they were fully informed of all the facts. They 
were told by the physician, however, that this condition 
need in no manner interfere with their marriage plans since 
the particular disease with which plaintiff was afflicted was 
not in a stage which then or thereafter would become com- 
municable to a marital partner. The latter condition was 
verified by medical evidence. However, plaintiff was in- 
formed at the time that he should at some date not far in 
the future receive medical treatments to abate the progress 
and cure the disease. After full knowledge and consulta- 
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tion the plaintiff and defendant decided to proceed with 
their marriage. They thereupon went to Papillion, Ne- 
braska, where, with other members of the family present, 
they obtained a marriage license and the marriage was 
solemnized as required by section 42-104, Comp. St. 1929, 
each of the parties making affidavit previous to obtaining 
the license that they were free from any venereal disease. 
Of course, plaintiff’s affidavit was false, and defendant’s . 
affidavit was true, although she knew then of plaintiff's 
physical condition. They celebrated with a dinner, and 
went to plaintiff's home where the marriage relation was 
consummated. After a few days of happiness plaintiff went 
to a hospital for treatments in conformity with the physi- 
cian’s advice. After his return from the hospital domestic 
difficulties of small consequence arose, which later grew to 
larger proportions and resulted eventually in the filing of 
plaintiff’s petition. 

A marriage affected in its inception with recognized legal 
imperfections is classified by the law as void or voidable de- 
pending in each case upon the statutes and other legally 
recognized impediments to perfection. Speaking in general 
terms and disregarding minor distinctions which courts are 
often required to do in promulgating definitions, we find 
that a marriage is termed void when it is not valid for any 
legal purpose. It is void ab initio by statute and its invalidity 
may be maintained in any proceeding in any court between 
any proper parties whether in the lifetime or after the 
death of the supposed husband and wife, and whether the 
question arises directly by petition for an annulment or col- 
laterally in other proceedings. On the other hand, a mar- 
riage is voidable when it has legal imperfections in its con- 
stitution which can be inquired into only during the lives of 
both of the parties in a proceeding by annulment to obtain 
a judgment of a competent court declaring its invalidity. 
Otherwise, a voidable marriage is legally valid for all civil 
purposes until its nullity is so pronounced. See 1 Bishop, 
Marriage, Divorce and Separation, 107, secs. 258, 259; 35 
Am. Jur. 212, sec. 46, and 219-221, secs. 56-58; 38 C. J. 
1279; 18R. C. L. 489-441. 
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The law of marriage in this country traces its origin back 
to the ancient decrees of the church and the civil law which 
were the basis of the matrimonial laws of England, and the 
nature of these distinctions peculiar to marriage can be 
truly seen only in the light of its history. See 1 Bishop, 
Marriage, Divorce and Separation, 108-122, secs. 262-292; 
85 Am. Jur. 181, sec. 2; 18 R. C. L. 889. Therefrom the 
rule has been evolved that every marriage statute is to be 
interpreted in harmony with the common law theretofore 
existing and as superseding it only to the extent required 
by its express terms or necessary operation. In view of the 
importance of marriage as a social institution it is favored 
by public policy and the law raises a strong presumption in 
favor of its legality, the strength of which increases with 
lapse of time. See Allen v. Allen, 121 Neb. 635, 237 N. W. 
662. It is generally held that a marriage is not void unless 
the statutes expressly so declare, and that courts should not 
so construe it unless the legislative intent to such effect is 
clear and unequivocal. See 35 Am. Jur. 181, sec. 3, 212, 
sec. 46, and 234, sec. 85; 38 C. J. 1280; 18 R. C. L. 397. 
While the purpose and intent of the provision relied upon in 
section 42-102, Comp. St. 1929, was undoubtedly to protect 
the innocent, prevent the spread of infectious social dis- 
ease, and safeguard posterity, we find no provision in the 
statutes of this state applicable here which expressly de- 
clares that a marriage by such a person is void. The same 
section also provides that the parties must have arrived at 
certain ages, or upwards, but this court has held that a 
marriage in violation thereof is not void but only voidable. 
See Willits v. Willits, 76 Neb. 228, 107 N. W. 379. 

An examination of all marriage statutes of this state dis- 
closes that there are only two sections expressly declaring 
what classes of marriages are void. They are section 42- 
103, Comp. St. 1929, which specifically provides that four 
certain classes of marriages are void; and section 42-104, 
Comp. St. 1929, which makes common-law marriages void. 
See Collins v. Hoag & Rollins, 122 Neb. 805, 241 N. W. 766. 
None of these classes include the type of marriage involved 
in the case at bar. 
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The latter section has particularly to do with the manner 
and method of the valid creation of the marriage relation, 
but, in the absence of express statutory invalidation, this 
court has held that the fact that the license required was 
wrongfully or fraudulently procured may subject the par- 
ties to the pains and penalties of the law for violation there- 
of, but it does not alone affect the validity of the marriage 
itself. See Baker v. Baker, 112 Neb. 738, 200 N. W. 1008; 
Melcher v. Melcher, 102 Neb. 790, 169 N. W. 720; 35: Am. 
Jur. 195, sec. 23. 

Finally, there is a well-known maxim of equity which 
provides that “he who comes into equity must come with 
clean hands.” Its application by equity courts generally 
bars redress to those guilty of improper conduct in the mat- 
ter as to which they seek relief. As a defense the doctrine 
need not be pleaded since it may be invoked and supplied by 
the court sua sponte to protect the integrity of the court, 
and it has generally been held applicable in proceedings for 
annulment of marriages. See 30 C. J. S. 475, sec. 93, 487, 
sec. 97, and 494-497, sec. 99. Although there is authority 
to the contrary, the majority rule is that for reasons of 
public policy the doctrine does not ordinarily apply in pro- 
ceedings to annul a marriage void ab initio, particularly 
where the-impediment is an element distinct from the fraud 
and not dependable in any measure upon it, but the maxim 
is always applicable in proceedings to annul a voidable mar- 
riage. See 1 Bishop, Marriage, Divorce and Separation, 
312, sec. 722; 38 C. J. 13850. In this connection, it has been 
authoritatively stated that, “Beside denying and disprov- 
ing the facts relied on to show the invalidity of the mar- 
riage, defendant in nullity cases may defend on the ground 
that plaintiff does not come into court with clean hands, 
having been guilty of fraud or misconduct, or, as it is oth- 
erwise expressed, that he is not an innocent and injured 
party, having had full knowledge at the time of the mar- 
riage of the defects or impediments alleged.” 38 C. J. 1350. 
Also, ‘‘We may presume that the party guilty of the wrong 
would not be permitted to take advantage of it, by main- 
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taining a suit of nullity solely on that ground” and, “When 
the parties are equally in the wrong neither is entitled to 
redress.” 1 Bishop, Marriage, Divorce and Separation, 234, 
sec. 546, 234, sec. 547. It is particularly true and applic- 
able here that, “A court of equity will refuse its aid to a lit- 
igant who has been guilty of a violation of a statute, if the 
act of violation is directly connected with the matter in lit- 
igation.” 4A. L. R. 104. 

We decide that the marriage in the case at bar is void- 
able only, and that the maxim that “he who comes into equi- 
ty must come with clean hands”’ has application which bars 
annulment, Therefore, the judgment of the trial court is 
correct, and it is hereby affirmed. 

AFFIRMED. 


RUTH CULL SMITH ET AL., APPELLANTS, V. LYDIA M. JOHN- 
SON ET AL., APPELLEES: CARROLL O. STAUFFER, 
EXECUTOR, APPELLANT, 

14 N. W. 2d 424 


Fitep May 19, 1944. No. 31649. 


1. Husband and Wife. The common-law disabilities of a married 
woman to enter into contracts exist in this state except in so far 
as they have been abrogated or changed by statute. 

Postnuptial contracts entered into between husband and 

wife while residents of this state in which they settle their prop- 

erty rights, including their respective rights of inheritance in 
the property of the other, are not authorized by express statute 
and are invalid and unenforceable. 


APPEAL from the district court for Burt county: HER- 
BERT RHOADES, JUDGE. Feversed. 


Carroll O. Stauffer and John A. McKenzie, for appel- 
lants. 


John L. Barber, Jr., and Chatt & Ellenberger, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL 
and WENKE, JJ., and POLK and Nuss, District Judges. 
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POLK, District Judge. 

This is an action in partition involving 160 acres of land 
in Burt county, Nebraska. It was instituted by the devisees 
under the will of Emma B. Samson against Lydia M. John- 
son, devisee under the will of Oscar Samson, and others. 
From a decree denying partition an appeal is prosecuted to 
this court. 

The record shows that Oscar Samson and Emma B. Cull 
were married on October 5, 1911, and at this time he was 
62 years of age and she was 44 years of age. He was the 
father of five children by two prior marriages and she was 
the mother of three children by a prior marriage. They 
lived together from the time of marriage until his death on 
August 27, 1940. On August 12, 1927, Samson and wife, 
then of Oakland, Nebraska, executed a postnuptial agree- 
ment which provided in substance that Mr. Samson should 
not have any right or interest in the estate of his wife after 
her death and that Mrs. Samson upon the payment to her of 
$32,500 in cash or sound securities by the executor of Mr. 
Samson’s estate and a deed by his other heirs to the family 
home in Oakland, Nebraska, would release and quitclaim all 
right, title and interest in his estate. The agreement re- 
cited that Mr. Samson had by will bequeathed and devised 
Mrs. Samson $32,500 and the above property in Oakland, 
Nebraska, but it was not until August 22, 1927, that the 
will was executed. 

In the will he devised the land which is sought to be par- 
titioned to his daughter, Lydia M. Johnson, and to his wife 
he devised the home place in Oakland, Nebraska, and be- 
queathed her $32,500, all household goods and a pleasure 
automobile. This will was admitted to probate on Septem- 
ber 23, 1940. Before her death on August 3, 1941, Mrs. 
Samson elected to take her distributive share under the 
statute rather than the provisions made for her under the 
will. 

In the lower court the postnuptial agreement was inter- 
posed as a defense against partition, the contention being 
that the plaintiffs and appellees as devisees of Mrs. Samson 
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were estopped from claiming any interest in the land by 
reason of the agreement of their mother in which she re- 
leased all hereditary interest therein. It was on this theory 
of defense that the trial court denied partition. 

The assignments of error raise several questions among 
which we find the question as to whether the postnuptial 
agreement was valid. This question involves the power of 
a married woman in this state to enter into contracts. It has 
been before this court many times. The rule seems to be 
firmly established that the common-law disabilities of a 
married woman exist in this state except in so far as they 
have been abrogated or changed by statute. Fidelity & De- 
posit Co. v. Lapidus, 1386 Neb. 478, 286 N. W. 386. 

Postnuptial contracts were void at the common law. 26 
Am. Jur. 914, sec. 318. Has this disability to contract been 
abrogated by statute in this state? Sections 30-105 and 30- 
106, Comp. St. 1929, prescribe certain methods whereby the 
right of inheritance of a husband or wife may be barred in 
the other’s rea] estate. These methods are (1) by convey- 
ance of husband and wife, (2) by sale under execution or 
other judicial sale, and (3) by an antenuptial contract. It | 
will be observed that section 30-106 only refers to a con- 
tract before marriage and is silent as to a postnuptial con- 
tract. between husband and wife. This silence we think is 
significant. Had the legislature desired to change the com- 
mon-law rule it would have been a simple matter to have in- 
cluded postnuptial contracts. We think the statutory meth- 
od of barring the right of inheritance is limited to the 
methods outlined in the foregoing sections of the statute. 

Appellees have called attention to the cases of In re Es- 
tate of Lauderback, 106 Neb. 461, 184 N. W. 128, and Lad- 
man v. Ladman, 130 Neb. 913, 267 N. W. 188, as authority 
for the recognition of postnuptial contracts in this state. 
The foregoing cases are what are commonly called separa- 
tion agreement cases. They do not recognize the right of 
husband and wife to enter into a postnuptial agreement 
barring their respective rights in the other’s real property 
while the complete marriage relation exists. The rule in 

AFFIRMED. 
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this state is clearly stated in the case of In re Estate of 
Lauderback, supra, to the effect that where the husband 
and wife find it impossible to dwell together in harmony be- 
cause of the misconduct of one which would warrant a legal 
separation, and as a consequence they decide to enter into 
a contract adjusting all their property rights and each re- 
linquishes any rights in the property of the other, and pro- 
viding for the immediate separation of the parties, this 
kind of a contract is valid and enforceable. Separation 
agreements founded on this broad, equitable doctrine do 
not contravene public policy. 

Appellees also place considerable reliance on the case of 
Jorgensen v. Crandell, 184 Neb. 38, 277 N. W. 785, as au- 
thority for the recognition of postnuptial contracts in this 
state. This case holds that a postnuptial contract made in 
California, where this kind of contract is recognized as 
valid, will be enforced in the state of Nebraska and is in 
complete harmony with the position that postnuptial con- 
tracts without separation, made between husband and wife 
while residents of Nebraska, will not be recognized and are 
unenforceable. 

The trial court erred in holding that the postnuptial con- 
tract was valid and binding on Emma B. Samson, her heirs, 
executors and representatives. The decree of the trial 
court is reversed and the cause remanded for further pro- 
ceedings in consonance with this opinion. 

REVERSED, 

CHAPPELL, J., dissents. 


SAM PHILLIPS, PLAINTIFF IN ERROR, V. STATE OF NEBRASKA, 
DEFENDANT IN ERROR, 
14. N. W. 2d 606 


FILED May 26, 1944. No. 31761. 


1. Criminal Law. The jury are the judges of the credibility of the 
witnesses who testify before them and of the weight of their 
testimony, when properly admitted, and, unless the decision of 
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the jury thereon is clearly wrong, their verdict will not be mo- 
lested. 
2. Larceny. The intent with which the property alleged to be stolen 
was taken by accused may be proved by circumstantial evidence. 
Nonconsent of the owner of the property alleged to 
have been stolen may, in a proper case, be inferred from cir- 
cumstances, the same as any other essential fact. 


ERROR to.the district court for Chase county: CHARLES 
E. ELDRED, JUDGE, Affirmed. 


G. B. Hastings, for plaintiff in error. 


Walter R. Johnson, Attorney General, Rush C. Clarke 
and H. Emerson Kokjer, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. ; 


SIMMONS, C. J. 

The. defendant was charged, tried and convicted of hog 
stealing. He appeals. We affirm the judgment of the trial 
‘court. 

The appeal presents the question of the sufficiency of the 
evidence to sustain a conviction, and, particularly, the suf- 
ficiency of the evidence to prove a felonious intent at the 
time of the taking. 

In summary the evidence of the state follows: One Hum- 
phrey gave a Hampshire boar to a boy named Wayne Todd. 
On February 19, 1948, Todd took the hog to the sales pavil- 
ion at Imperial. There he met the defendant, who also had 
a hog, and they traded hogs. Todd was to get $3 “to boot.” 
Todd did not get the $3. The boar, marked “for slaughter 
only,” was put in the sales ring, and only $2 was bid. The 
defendant refused to sell it. It was returned to the pen and 
Todd and defendant traded back. The next morning Todd 
went to the sales barn, found the boar in a pen used by de- 
fendant, took it out, put it in his own pen and wired the 
gate shut. A few hours later Todd, returning to the sales 
barn, found the wire off the gate, the gate open and the hog 
gone. Todd reported the matter to the sheriff. February 
24, defendant sold the boar and another pig in Ogallala for 
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a total of $16. It was found near there on the 27th. Feb- 
ruary 25 or 26 defendant asked Todd if he had found his 
pig. During the week following the disappearance of the 
hog, defendant went to Humphrey, who had given the boar 
to Todd, told him he understood that he, defendant, was 
going to be arrested for stealing Humphrey’s hog from 
Todd, and told Humphrey that he, defendant, had bought 
the hog from Todd, and at the same time asked Humphrey, 
“What do you want for this pig?’ Also, about that same 
time, defendant went to Todd’s mother and tried to pay her 
for the boar. 

At the preliminary hearing, defendant offered in evi- 
dence a “bill of sale” written on the back of a blank check, 
reciting: ‘Sold Sam Phillips one hamp boar for one dollar 
on Feb. 19, 1943 Wayne Todd’. The defendant and his wit- 
nesses testified that he bought the hog after the sale on the 
19th from Todd for $1; that defendant did not have the dol- 
lar in change; that defendant’s wife paid it to Todd; that 
defendant’s wife wrote the above instrument, and Todd 
signed it. The state offered the exhibit in evidence in the 
district court, together with expert testimony that the sig- 
nature on the exhibit was not that of Todd, and that the 
same person wrote the entire exhibit. Todd denied selling 
the hog to defendant and denied the signature. 

The serious dispute in the evidence goes. to the question 
of whether or not Todd had sold the hog to the defendant. 
As to that, the evidence is in conflict. Todd’s complaint to 
the sheriff when he found the hog missing negatives a sale. 
Defendant’s inquiry of Todd as to whether or not he had 
found the hog, his offer to pay Todd’s mother and Hum- 
phrey for the hog are not consistent with a prior purchase. 

The rule is: “The jury are the judges of the credibility of 
the witnesses who testify before them and of the weight of 
their testimony, when properly admitted, and, unless the 
decision of the jury thereon is clearly wrong, their verdict 
will not be molested.” Lillard v. State, 123 Neb. 838, 244 
N. W. 640. 

The jury resolved the disputed questions of fact against 
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the defendant. The evidence is sufficient to sustain their 
decision. The state charged that the defendant did “felo- 
niously steal, take and carry away” the boar, the property 
of Todd, “without the consent” of the owner “and against 
his will.” 

“The intent with which the property alleged to be stolen 
was taken by accused may be proved by circumstantial evi- 
dence; * * * .” 36 C. J. 912. See 32 Am. Jur, 1046. See, 
also, Lillard v. State, supra; Farrin v. State, 112 Neb. 608, 
200 N. W. 54. ‘“ * * * nonconsent of the owner of the prop- 
erty alleged to have been stolen may, in a proper case, be in- 
ferred from circumstances, the same as any other essential 
fact.” Holthus v. State, 188 Neb. 200, 292 N. W. 603. In 
the light of the jury’s finding against defendant, it is quite 
apparent that the evidence establishes the necessary intent. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


PAUL L. PASSMORE, APPELLANT, V. JOYCE H. PASSMORE, 
APPELLEE, 
14 N. W. 2d 670 


Fibep May 26, 1944. No. 31764. 


1. Divorce. The amount of alimony, if any, to be awarded the wife 
in a divorce action must be determined from the facts and cir- 
cumstances of each case. 

The husband’s property holdings, his age, his health 

and his ability to earn are matters to be considered in: determin- 

ing the amount of alimony, if any, to be awarded. 

The judgment of the trial court fixing the amount of 

alimony will not be disturbed on appeal unless good cause is 

shown. 


In determining the conditions under which a parent 
may visit the child of divorced parties, the age, health and best 
interest of the child are to be considered, as is also the conven- 
ience of the parent having custody. 

The judgment of the trial court as to the visitation 
privileges of a parent with an infant child is subject to revision 
by that court upon proper showing. 
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The order of the trial court as to visitation privileges 
will not be disturbed on appeal in the absence of a showing that 
it is unreasonable. 


APPEAL from the district court for Dundy county: 
CHARLES E. ELDRED, JUDGE. Affirmed. 


George J. Marshall and Leon L. Hines, for appellant. 
Victor Westermark, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
‘YEAGER, CHAPPELL and WENKE, JJ. 


SIMMONS, C. J. 

By this appeal a husband seeks a reduction of permanent 
alimony granted the wife, and a modification of the condi- 
tions affecting the custody of an infant son and visitation 
accorded him. We affirm the judgment of the trial court. 

Plaintiff sued his wife for divorce.. The wife filed an an- 
swer and cross-petition. Trial was had. The court denied 
the plaintiff’s petition and granted the defendant a divorce 
on her cross-petition. He awarded the defendant $1,500 in 
permanent alimony, payable $100 on the date of the decree, 
$100 the month following, and $30 a month thereafter until 
the total sum was paid. The court awarded the care, cus- 
tody and control of the infant son of the parties to the de- 
fendant, awarded $15 a month as support money, payable 
until the child became 18 years of age, or until further or- 
der of the court, and provided that “plaintiff shall have per- 
mission to visit child on convenient and proper occasions 
during daylight hours, but not to remove said child or at- 
tempt to remove said child from the custody and control of 
defendant nor in any way to intrude himself on defendant’s 
presence.” 

Plaintiff complains here only as to the award of $1,500 
permanent alimony and the above quoted conditions under 
which he may visit the child. Accordingly, a statement of 
the evidence upon which the court granted the divorce is 
not required. Plaintiff testified in his own behalf, but of- 
fered no corroborating evidence. Defendant testified in her 
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own behalf and offered corroborating evidence. The evi- 
dence is ample to sustain the decree. 

The parties were married May 20, 1940. The child was 
born September 25, 1942, and was 13 months old at the time 
of the trial and decree. The parties separated in May, 
1943. The evidence as to the amount and value of the prop- 
erty of the plaintiff and his income was furnished almost 
entirely by the plaintiff. The plaintiff was engaged in the 
dairy and farming business with his father, in what ap- 
peared to be an equal partnership, at least as to a division 
of net income. The plaintiff testified that all records were 
kept by the father, title to the property was in the father, 
the bank account was in the name of the father. No rec- 
ords were produced. The products of the rented farm were 
used in part in the dairy business and in part sold. Plain- 
tiff, while admitting a gross income to the partnership of 
from $4,500 to $5,000 a year, submitted no definite figures 
of expenses and stated his own annual income at $740, al- 
though in his petition he alleged an income of “about $75.00 
per month.” Apparently in determining his income, no 
credit was given for living quarters, provisions and such 
matters, which it may be assumed were in addition to the 
amount so shown. Plaintiff testified to the ownership of 
personal property, the value of which he stated in his peti- 
tion to be “about $400.00.” While on the witness stand, he 
fixed it at a lesser amount. He testified that he did not 
know how much money was in the bank, nor his net of the 
bank account. He testified that when the parties were mar- 
ried, plaintiff had $500, which he put into the cost of a 
house; and that his wife put in $42.35. The wife testified 
she put in $197 or $198. The father loaned them $685.04. 
The house was built on land, title to which was then and re- 
mained in the father. The plaintiff testified that he owed 
his father $500 on the house at the time of the trial, and 
that it was then worth $1,400. It is quite apparent that he 
did not make a full and complete disclosure of his property 
or his income to the trial court. 

The defendant testified that plaintiff refused to advise 


7718 NEBRASKA REPORTS [VoL. 144 


Passmore v. Passmore 


her as to the standing of his financial accounts with the 
father, but plaintiff did tell her that the debt on the house 
was paid. After the marriage, defendant worked in the 
dairy, along with the plaintiff. The value of her services 
went to the partnership business. Before the child was 
born, she returned for a short time to her profession as a 
nurse, contributing her earnings to the family expenses. 
Defendant, while in good health when married, is not now 
in good health. Plaintiff is in good health, able to work 
and earning a substantial income. 

Section 42-318, Comp. St. 1929, provides: “Upon every 
divorce from the bonds of matrimony for any cause except- 
ing that of adultery committed by the wife, and also upon 
every divorce from bed and board, from any cause, if the 
estate and effects restored or awarded to the wife shall be 
insufficient for the suitable support and maintenance of 
herself and such children of the marriage as shall be com- 
mitted to her care and custody, the court may further de- 
cree to her such part of the personal estate of the husband 
and such alimony out of his estate as it shall deem just and 
reasonable, having regard to the ability of the husband, the 
character and situation of the parties, and all other circum- 
stances of the case.” The amount of alimony, if any, to be 
awarded, must be determined from the facts and circum- 
stances of each case. The trial court had the opportunity 
to study the witnesses and to determine what evidence to 
believe and what to disbelieve. No good purpose will be 
served by attempting to draw a pattern from our previous 
decisions and then to fit this case into that pattern. Prior 
decisions may guide but do not control for the obvious rea- 
son that the same “‘circumstances”’ do not exist in any two 
cases. Plaintiff’s position here is that the alimony judg- 
ment should be limited to a part of his disclosed property 
holdings. Plaintiff’s age, his health, his ability to earn are 
also to be considered. The trial court clearly considered 
all these matters. Its judgment will not be disturbed on 
appeal, unless good cause is shown. It does not appear 
here. 
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Likewise, we find no merit in plaintiff’s complaint against 
the provisions of the decree as to visiting his child. In de- 
termining the conditions under which a parent may visit 
the child of divorced parties, the age, health and best inter- 
est of the child are to be considered, as is also the conven- 
ience of the parent having custody. At the time the decree 
was entered, the child was a babe in arms of an age requir- 
ing constant attention, care and adequate rest. Plaintiff 
does not complain that he cannot visit the child under the 
terms of the order. He makes no complaint that the de- 
fendant has in anywise prevented him from visiting his 
child. The mother’s convenience must also be considered. 
The requirements of the order are not shown to be unrea- 
sonable, nor to work a hardship on plaintiff. The order of 
the trial court as to visitation privileges will not be dis- 
turbed on appeal in the absence of a showing that it is un- 
reasonable. The order, of course, is subject to revision by 
the trial court upon proper showing. © 

The judgment of the trial court is affirmed. 

AFFIRMED. 


Lucy TOOLE ET AL., APPELLEES, V. DEWEY M. LAWRENCE, 
APPELLANT: ALICE LAWRENCE ET AL., APPELLEES. 
14 N. W. 2d 607 


FILED May 26, 1944. No. 31786. 


1. Tenancy in Common. Where one of several tenants in common 
removes a burden resting upon the land in the joint estate, he 
is entitled to a just contribution from the others, so that the 
burden may be equal. 

When land belonging to several cotenants is purchased 

at a foreclosure sale by one of them, he will be compelled in 

equity to account to the others as an express trustee, unless it 
appeared that the others had in some manner waived or surren- 
dered their rights. 

When one of several co-owners of property acquires a 

tax title thereto founded on default in the payment of taxes which 

are a common burden on all, his purchase amounts merely to a 
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payment of the taxes or a redemption from the sale, and gives 
him no rights against his associates except in so far as they may 
fail or refuse to contribute to the expenditure so made. 

In order to avail themselves of the purchase by a co- 
tenant of an outstanding title to the common property, other co- 
tenants must elect within a reasonable time whether they will 
contribute to the expense of acquiring such title. 

Although the husband of the tenant in common may 
not be able to acquire a valid title under a tax sale, as against 
the cotenants other than his wife, he nevertheless is entitled to 
be repaid the whole amount paid as the purchase price under 
the tax sale, and not merely the portion of the sum represented 
by the shares of the cotenants other than his wife. 

When a piece of real estate belongs to a number of 
heirs, and a wife, who is one of such cotenants, actively assists 
her husband in securing title, through tax foreclosure thereof, 
by neglecting to pay delinquent taxes thereon from trust funds 
in her hands belonging to all cotenants, and by securing deeds 
to her husband from some of the heirs, to the end that he will 
be the only one to profit from the transaction, such co-operation 
between the wife and the husband in carrying out his designs 
places the husband in the same position as if he were one of the 
cotenants, and he will be held to hold such title so obtained in 
trust for all the cotenants thereof. 


APPEAL from the district court for Lincoln county: J. 
LEONARD TEWELL, JUDGE. Affirmed. 


William E. Shuman, for appellant. 
E. H. Evans, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER and WENKE, JJ. 


PAINE, J. 

This was an equitable action for an accounting to quiet 
title and for equitable relief. The court found generally 
for plaintiffs, and one of the defendants appeals. 

The record shows that Emma V. Mathewson died the 
owner of a small two-room house, which was located upon 
lot 6, block 6, Graceland’s Addition to North Platte; that 
she died intestate December 30, 1925, while a resident of 
Rock county, Nebraska, and that the said lot was inherited 
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by her six children; that Leon W. Mathewson, one of the 
six children, and the only one residing in North Platte, took 
charge of the property, but he died intestate on April 2, 
1938, and his interest was inherited by his four daughters, 
one of them being the plaintiff Lucy Toole, and another is 
her sister, Alice Lawrence, a defendant herein, each of 
whom is therefore the owner of a 1/24th interest in said 
property. 

The evidence disclosed that, by the death of the grand- 
mother, Emma V. Mathewson, and also by the death of sev- 
eral of her heirs, the title to this. small house and lot in the 
outskirts of the city of North Platte finally vested in many 
persons who had inherited interests in the ownership there- 
of, and that these parties were scattered in several] states. 

Exhibit No. 4 is an escrow agreement, addressed to Mc- 
Donald State Bank, dated January 15, 1937, accompanied 
by a warranty deed, each of them signed by 15 heirs, giving 
Leon W. Mathewson the power to perfect the title, sell the 
property, and divide the proceeds between the heirs, for 
which work it provides he shall receive no compensation 
whatever, but he died before he could complete a sale of the 
property for the benefit of all of these heirs. 

The court finds in the decree that the lot was foreclosed 
for taxes by Lincoln county, and that subsequent thereto 
and in May, 1941, while Alice Lawrence was in possession 
of said premises and collecting the rents therefor, Dewey 
M. Lawrence, her husband, who was living with her as her 
husband, purchased the assignment of the bid of Lincoln 
county, and the sale was confirmed in him as assignee, and 
sheriff’s deed issued to said Dewey M. Lawrence under 
date of July 30, 1941, and three weeks thereafter, on Au- 
gust 20, 1941, he contracted to sell the said property to 
Walter A. Quinn for $700, who paid $100 down and entered 
into possession of said property under said contract, and 
thereafter paid the remainder of the purchase price in the 
full sum of $700 principal and $26.97 interest. 

Dewey M. Lawrence testified that the purchase of the 
lot from the county was his own private investment, and 
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his wife knew nothing about it until he told her. He said, 
“It wouldn’t have been any investment of mine to throw my 
money in the pool for twenty-seven heirs.” 

It is necessary to examine in detail the evidence as to 
who was in charge of renting this house while the taxes 
were allowed to become delinquent. 

The real estate agent whom Leon W. Mathewson had em- 
ployed to have charge of the place continued to collect the 
rents for May and June, 1938. Thereupon Alice Lawrence, 
defendant, took charge of renting the property, and contin- 
ued to rent it at $10 a month until August 15, 1941, a period 
of over three years, but made no distribution of the rents 
she collected to the other heirs. 

She testified that she opened an account in the name of 
Mrs. D. M. Lawrence, and the first deposit was made No- 
vember 8, 1939, $7, when Mr. Jackson was in the house. 
She testified: “Like I say, none of them ever came over 
with $10.00 at a time, and I would save, keep little dribbles 
until I would get enough to pay me to go to the bank and 
then I would bank it.” The bankbook showed only deposits 
of a total of $74, and against this deposit she had drawn 
personal checks, saying: “When I wrote the checks I 
thought a reasonable fee for taking care of the property— © 
In fact, Mr. Toole told me that himself, and it was $1.00 a 
month, so that is the reason J felt free to write some per- 
sonal checks, and thought if the time would come when we 
were to settle with the heirs that if they were not entirely 
satisfied with that I would be glad to refund them.” 

She testified that her husband had written two receipts 
for rent when she was back east, and that he had taken care 
of some of the estate business downtown, the same as the 
rest of the heirs. 

The court found in the decree that Alice Lawrence while 
in possession of said property collected rents thereon in the 
sum of $220 over and above pay for her services and repairs 
expended by her, which balance she holds in trust for the 
owners of said property, of whom she is one. Upon judg- 
ment being entered against her, she paid the amount of 
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$220 into court for distribution among the heirs. It is 
clear that she did not use any of this money to pay off the 
delinquent taxes for the year 1935, assessed in the amount 
of $9.18, upon which delinquent taxes her husband finally 
secured a sheriff’s deed to the premises. 

Louis B. Toole testified generally that about 30 days be- 
fore the property went to tax sale he was over at Law- 
rence’s home and talked to him and his wife, “and he said 
being there was so many heirs in it, it would be the best to 
let it go through tax foreclosure and buy it and divide it up 
that way.” 

Dewey M. Lawrence on direct examination testified in re- 
gard to Mr. Toole: “ * * * he came over to the house several 
times, and he kept talking about somebody was going to get 
that place down there and he was helpless. He said ‘I have 
got no money, and J can’t do anything about it, why don’t 
you do something? and I was busy on the road that time of 
the year, and it kind of got on my mind, and the last time 
he came over he had his car, and I said ‘How much is 
against it,’ and he said ‘Let’s run down and see,’ and so we 
did, and we went in and I was a little surprised to see there 
was that little against it, so I laid down my own personal 
check and said ‘protect.’ That is, in other words I would 
like to have first chance on it from Mr. Davis.” 

Exhibit No. 19 was a check, dated May 21, 1941, for 
$78.65, to the clerk of the’ district court and signed by Dew- 
ey M. Lawrence. Exhibit No. 20 is the sheriff’s deed issued 
for said check to Dewey M. Lawrence, which on its face 
shows that in case No. A-1807 there was due from Arthur 
James Mathewson upon said real estate the sum of $10.79 
with interest at 7 per cent from November 5, 1938, together 
with attorney’s fees of $1.07 and costs taxed at $49. 

The original petition in the case at bar was filed Septem- 
ber 4, 1941, by Lucy Toole, plaintiff, against Dewey M. Law- 
rence, Alice Lawrence, his wife, and Walter A. Quinn, the 

_purchaser of this lot under contract from Dewey M. Law- 
rence. On May 19, 1942, the case came on for trial, and the 
court held that the plaintiff could not maintain action on 


784 NEBRASKA REPORTS [VoL. 144 


Toole v. Lawrence 


behalf of her several cotenants, and continued the cause so 
that she might make all of such cotenants parties to the 
suit, and an amended petition was filed August 17, 1942, 
bringing in all of the heirs. 

Among the exhibits we find letters written by Alice Law- 
rence just a few days after the court continued the case to 
bring in all the heirs. Exhibit No. 22 is dated May 26, 
1942, and exhibit No. 23 is dated May 25, 1942. Exhibit 
No. 22 was written by Alice Lawrence to her uncle, Arthur 
Mathewson, residing in Lincoln, and exhibit No. 23 was 
written to her aunt, Esther Kyler, at Wewela, South Da- 
kota, and her family. The letters were each four pages 
long, and the first page of each inquired about the health of 
their families, and then told about the trouble her husband, 
Dewey, was having about “Grandma’s little house,’ and 
that it was put up for sale on account of unpaid taxes. Ex- 
hibit No. 22 states, beginning on the second page: “and 
rather than have a stranger buy it, Dewey (my husband) 
paid ‘off all past taxes & rec’d a clear title to it, by the coun- 
ty. After papa died, I was the only person who took any 
interest in it & tried my best to keep it rented although it 
was terribly run down) & I have all the rent money I col- 
lected in the bank to be divided among the heirs. This 
money would have been divided last fall, but immediately 
after Dewey came into possession of it, Lucy & Louis (her 
husband) filed suit against us. Now, in this suit, they claim 
Dewey was acting for you (all) heirs when he bo't it. Of 
course, this is not true, as each one of you & they to, had the 
same chance to buy it. However, you do get your share of 
rent money. Now Uncle Art, Lucy & Louis is just mad be- 
cause they didn’t buy it & they are trying to push the heirs 
into filing suit against us. I am enclosing a paper which I 
tho’t you would sign, which will show that you & Aunt 
Grace had nothing to do with Dewey buying the place, & 
therefore, you expect him to pay you no share, since the 
deed was made out to him. Of course, all money taken in 
before the county turned the deed over to Dewey, will be 
divided among the heirs as soon as this trouble is cleared 
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up. Dewey is fighting the case against them as he feels as 
though, since he paid off all indebtedness, the place belongs 
to him. They claim not & are trying to take the title away 
from him. If you can take the enclosed paper to a Notary 
& sign the same, it will be of great assisstance to him in 
getting this thing cleared up. We have one of these papers 
already signed by Aunt Tiny & Uncle George. Could you 
do this immediately & return in stamped envelope which I 
am enclosing with $1.00 your fee for signature & .50 for 
Notary. With a lot of gratitude to you & Aunt Grace I am 
your neice Alice.” Exhibit No. 23 is to the same effect. 

As a result of her efforts she received a quitclaim deed 
from Arthur James Mathewson and wife, running to Dew- 
ey M. Lawrence, in consideration of one dollar, acknowl- 
edged May 29, 1942, another quitclaim deed from her aunt, 
Esther Carrie Kyler, and husband to Dewey M. Lawrence, 
dated June 2, 1942, and a quitclaim deed from Ella Lula At- 
kinson and husband to Dewey M. Lawrence, dated May 23, 
1942. The grantors in these three quitclaim deeds later re- 
pudiated the deeds after they had learned the true facts, 
and all filed cross-petitions to cancel the deeds and obtain 
the same general relief sought by the other heirs. 

It is argued in the brief of the appellees that, in writing 
and negotiating for these deeds and securing them for a 
nominal sum, in each of which her husband was named as 
grantor, entire concord of action and understanding is 
proved between Dewey M. Lawrence and his wife in their 
general course of conduct in securing the title to this prop- 
erty away from the other heirs. Alice Lawrence in her an- 
swer alleged that she acquiesced in and consented to said 
purchase by her husband, and nae no claim to any inter- 
est therein. 

In the decree the court finds that the quitclaim deeds of 
three cross-petitioners were executed in expectation of pay- 
ment of pro rata share of purchase price to vendors, and 
that the defendant Dewey M. Lawrence held title in trust 
for the owners of said property just before and at the time 
the tax deed was obtained from Lincoln county. 
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The court also finds that Dewey M. Lawrence paid out in 
purchase of bid, subsequent taxes and recording fee the full 
sum of $125.93, for which he should receive credit, leaving 
a balance of $601.04, which he holds in trust for the own- 
ers of said property, and that the costs of the action should 
be taxed jointly against the defendants Dewey M. Lawrence 
and Alice Lawrence, and should not be paid out of the sums 
involved, and that judgment be entered in favor of the 
owners of said real estate in the proportions set out. 

The errors relied upon for reversal are that the court 
erred in finding that Dewey M. Lawrence held the title to 
said property-in trust for the owners thereof, and in enter- 
ing judgment against him for the profits he made on the 
transaction. 

Complaint is also made of the finding of the court that 
the three cross-petitioners executed the quitclaim deeds in 
expectation of receiving a pro rata share of the profits of 
the deal. 

The first proposition of law involved is whether a tenant 
in common may acquire a tax title for his own benefit. The 
earliest case on the points involved is that of Brown v. Ho- 
man, 1 Neb. 448, decided by the supreme court of the terri- 
tory of Nebraska, involving a deed dated April 2, 1856, in 
which Judge Lockwood said it was not material as to what 
the nature of the controversy was between Brown and Cur- 
tis, as the relation of tenants in common existed between 
them. “One tenant in common before partition cannot pur- 
chase in an outstanding title or incumbrance, on the joint 
estate, for his exclusive benefit, and use it against his co- 
tenant. The purchase enures to the common benefit, and 
the purchaser is entitled to contribution.” 

In the case of Carson v. Broady, 56 Neb. 648, 77 N. W. 
80, 71 Am. St. Rep. 691, an opinion written by Judge Sulli- 
van reversed the district court for Richardson county, and 
cited the paragraph just quoted from Brown v. Homan, su- 
pra, and said “‘this is believed to be the universal rule” cit- 
ing 7 Am. & Eng. Ency. of Law (2d ed.) 358, which says: 
“Where one of several tenants in common, or joint tenants 
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of land removes a burden resting upon the joint estate, he 
is entitled to a just contribution from the others, so that the 
burden may be equal’ citing cases in support thereof from 
England and many states. 

Where an estate in lands descended to several heirs as 
tenants in common, and was sold to foreclose a mortgage 
given by the ancestor, and was purchased by one of the co- 
tenants, the latter would be compelled in equity to account 
to the others. as an express trustee, unless it appeared that 
they had in some manner waived or surrendered their 
rights. The court said that nothing was better settled in 
equity jurisprudence than that a cotenant, under such cir- 
cumstances, could not take to himself individually the bene- 
fits of his purchase to the exclusion of his cotenants. See 
Tisdale v. Tisdale, 2 Sneed (Tenn.) 595, 64 Am. Dec. 775. 

The authorities appear to approve the general rule that, 
when one of several co-owners of property acquires a tax 
title thereto founded on default in the payment of taxes 
which are a common burden on all, his purchase amounts 
merely to a payment of the taxes or a redemption from the 
sale, and gives him no rights against his associates except 
in so far as they may fail or refuse to contribute to the ex- 
penditure so made. See 14 Am. Jur. 123, sec. 54; 54 A. L. 
R. 896, Annotation. 

It is said in Gilb v. O’Neill, 225 Ala. 92, 142 So. 397, 85 
A. L. R. 1526: “Tn order to avail themselves of the purchase 
by a cotenant of an outstanding title to the common prop- 
erty, other cotenants must elect within a reasonable time 
whether they will contribute to the expense of acquiring 
such title.” And in the A. L. R. annotation thereon cases 
are cited from many states in support of this rule. See, 
also, 6 A. L. R. 297, Annotation. 

In the case at bar, the husband of a cotenant insists that 
a husband is not a tenant in common by reason of the fact 
that his wife is a tenant in common, and there is no obliga- 
tion growing out of the marriage contract which will in- 
validate the husband’s purchase of the interest of the other 
tenants in common on sale of the common property for non- 
payment of taxes. 
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It is also argued by appellant that, if a husband pur- 
chases title of property through tax foreclosure, in which 
his wife has an interest, and she does not complain, but ac- 
quiesces in such purchase, others having interests in the 
property cannot make complaint because of the husband’s 
acquisition of interests belonging to his wife, citing Smith 
v. Casto, 107 W. Va. 1, 148 S. E. 566, 61 C. J. 1201, and 
Ruark v. Harper, 178 N. Car. 249, 100 S. E. 584. However, 
we believe the weight of the better authorities holds to the 
contrary. 

In the case of Willard v. Ames, 130 Ind. 351, 30 N. E. 
210, we find this statement in the text: “It seems to be set- 
tled law that a husband, whose duty it is to look after the 
business interests of his wife and family, as well as to sup- 
port them, will not be permitted to acquire title to the prop- 
erty of his wife by purchase at a tax sale; * * * .” This 
statement is quoted with approval by our court in Winn v. 
Winn, 181 Neb. 650, 269 N. W. 376. 

In the very old case of Laton v. Balcom, 64 N. H. 92, 6 
Atl. 37, 10 Am. St. Rep. 381, it is stated: ‘‘The obligations 
and duties of husbands and wives to each other, both ex- 
press and implied, create such relations of trust and con- 
fidence between them that neither can acquire the other’s 
property by a clandestine payment of taxes. Such a seizure 
of each other’s estate, alike inequitable and shocking to the 
moral sense, is believed to be unsupported by any adjudged 
case, and would be a palpable violation of the marital con- 
tract, which, from its very nature, creates a mutual right of 
faith in the constant regard of each for the interests and 
welfare of the other.” 

“As a general rule, neither husband nor wife can pur- 
chase the other’s land at a tax sale, nor can a husband gain 
an interest in land in which his wife owns a life estate 
when he allows the land to be sold for taxes, by purchasing 
a deed thereto from the holder of the tax title, and such 
transaction results in a redemption of the land from the tax 
sale.” 61. J. 1200. 

“But, although the husband of the tenant in common may 
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‘not be able to acquire a valid title under a tax sale, as 
against the cotenants other than his wife, he nevertheless 
is entitled to be repaid the whole amount paid as the pur- 
chase price under the tax sale, and not merely the portion 
of the sum represented by the shares of the cotenants other 
than his wife.” 54 A. L. R. 901, Annotation,- 

As set out in the evidence in the case at bar, when the 
trial court continued the case on May 19, 1942, to enable 
Lucy Toole, who was then sole plaintiff, to bring in all the 
heirs, Alice Lawrence at once co-operated in the scheme of 
her husband, and entered.actively into the plan to save to 
her husband all of the net profits of $601.04 arising from 
his purchase of the land at the county foreclosure, based 
on the delinquent tax for one year of $9.18, which they had 
failed to‘pay out of the rents both of them had collected for 
the heirs, and which foreclosure would have been dismissed 
as to this property if she had paid the tax out of the money 
belonging to all the heirs which she still held on hand. 

She at once wrote these cotenants, sending them one dol- 
lar and notary fee of 50 cents, and a deed made out to her 
husband, explaining that by this deed they would expedite 
closing the matter, and implying they would profit thereby. 
They each relied upon her representations and executed and 
returned to her the deed. It appears to us that this active 
co-operation between the husband and wife to keep the 
other cotenants from sharing in the profits of over $600 
which the husband had made on the transaction violates 
the rules set forth in the cases herein cited. 

We find that the tria] court was right in the decree, which 
held, among other things, that defendant Dewey M. Law- 
rence held the title to this real estate in trust for the own- 
ers of said property in the ratio of the proportions and 
ownerships of each, and said decree is hereby affirmed: 

AFFIRMED. 
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MARY G. WHITAKER, APPELLANT, V. MARY ALICE KEOGH, 
ADMINISTRATRIX, APPELLEE, 
14 N. W. 2d 596 


FILED May 26, 1944. No. 31750. 


1. Automobiles. The driver of an automobile entering an intersec- 
tion of two streets or highways is obligated to look for approach- 
ing cars and to see those within that radius which denotes the 
limit of danger. 

If the driver of an automobile entering an intersection 

looks for approaching vehicles but fails to see one which is fa- 

vored over him under the rules of the road, he is guilty of con- 
tributory negligence sufficient to bar a recovery as a matter of 
law. 


When the driver of an automobile entering an intersec- 
section looks but fails to see an approaching automobile not 
shown to be in a favored position, the presumption is that the 
driver of the approaching automobile will respect his right of 
way, and the question of his contributory negligence in proceed- 
ing to cross the intersection is a jury question. 
Where the operator of an automobile about to enter an 
intersection sees an approaching car and tests an obvious dan- 
ger by moving from a place of safety into the path of the on- 
coming vehicle and is struck, he is guilty of contributory negli- 
gence sufficient to bar a recovery as a matter of law, whether 
he is driving the favored car or not. 

Where an automobile proceeding across a street inter- 
section had passed the center of the intersecting street and was 
struck by a car approaching from its left, and it appears that 
no collision would have occurred if the approaching car had pro- 
ceeded on its right-hand side, no justification being shown for 
the approaching car being to the left of the center of the street, 
any negligence of the driver of the first car in failing to see the 
approach of the second is not a proximate cause of the accident. 

6. Principal and Agent. Whatever an agent or employee does in the 
lawful exercise of his authority is imputable to the principal, 
and where the acts of an agent or employee will bind the prin- 
cipal, his representations, declarations and admissions respect- 
ing the subject matter will also bind him, if made at the same 
time and constitute a part of the same transaction. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Reversed. 
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Emmet S. Brumbaugh and Harry W. Whitaker, Jr., for 
appellant. 


Kennedy, Holland, DeLacy & Svoboda, contra. 


Heard before SIMMONS, C, J., PAINE, CARTER, MESSMORE, 
YEAGER and WENKE, JJ. 


CARTER, J. 

This is an action to recover damages for personal injuries 
sustained in an automobile accident. At the close of plain- 
tiff’s evidence the trial court directed a verdict for the de- 
fendant and dismissed the action. The plaintiff appeals. 

The record shows that on November 27, 1940, the plain- 
tiff, Mary G. Whitaker, was traveling east on Chicago street 
in the city of Omaha and as she was passing across 49th 
street she was struck by the car owned by Mary A. Keogh, 
now deceased, which was being driven at the time by her 
chauffeur in the course of his employment. The evidence 
of plaintiff is that as she approached the intersection of 
Chicago and 49th streets she looked north at a point just 
short of the west curb line of 49th street, that the car was 
then in second gear and proceeding at a speed of eight to 
ten miles an hour, that she could see for half a block north ~ 
at that time and that no car was in sight. She testifies that 
she then looked south and, seeing no car approaching from 
that direction, proceeded into the intersection. Her car was 
struck between the door and front fender on the left side. 
Plaintiff’s evidence is that she was on the streetcar track 
when struck and that the rear of the car extended about 
two feet over the east rail of the track after the collision 
occurred. She testifies that she was 61 years of age, had 
driven a car for 26 years, and had good eyesight. She also 
testifies that she did not see the car until the very moment 
of the collision. That she sustained injuries in the accident 
is not questioned. There is other evidence in the record to 
the effect that 49th street was 29 feet wide from curb line 
to curb line and that the streetcar track was in the center 
of the street, each rail being 12 feet from its adjacent curb. 
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Other evidence as to the location of trees and other obstruc- 
tions indicates that plaintiff’s view was unobstructed to the 
north for considerably more than half a block. The dam- 
age to plaintiff’s car indicates that it was struck at about 
the point to which plaintiff testified. Upon this evidence 
the trial court directed a verdict for the defendant. 

In the consideration of the case we are obliged to adhere 
to the rule that in reviewing an order sustaining a motion 
for a directed verdict at the close of plaintiff’s evidence we 
will assume the existence of every material fact which 
plaintiff’s evidence tends to establish and all logical infer- 
ences deducible therefrom. 

It is the contention of the defendant that plaintiff, under 
the evidence adduced, has shown herself to be guilty of con-. 
tributory negligence in such degree as to bar recovery. The 
particular rule relied upon is that it is the duty of the driv- 
er of a vehicle about to enter a street intersection to look 
for other vehicles entering the same intersection and that 
the duty to look implies the duty to see that which is in 
plain sight, unless some excuse for not seeing is shown. - 
The contention of the defendant infers a duty on the part 
of one entering an intersection, not only to see all approach- 
ing cars-within the range of his vision, but also a duty to 
take the measures necessary to avoid a collision, irrespec- 
tive of the negligence of the driver of such an approaching 
car. Such a rule places an unprecedented burden upon one 
about to enter a highway or street intersection. 

This court has held that the failure of the driver of an 
automobile, upon approaching an intersection, to look for 
vehicles approaching the same intersection, where, by look- 
ing, a collision could be avoided, constitutes negligence more 
than slight as a matter of law and operates to defeat a re- 
covery. Bergendahl v. Rabeler, 1383 Neb. 699, 276 N. W. 
673; Cuevas v. Yellow Cab & Baggage Co., 141 Neb. 662, 4 
N. W. 2d 790. But this rule is subject to certain limita- 
tions. It was not intended to make a person entering a 
street intersection an insurer against a collision irrespec- 
tive of the negligence of the other party. 
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In the instant case the plaintiff approached the intersec- 
tion from the defendant’s right and, consequently, had the 
right of way over all cars approaching from the left which 
had not entered the intersection ahead of her. Comp. St. 
1929, sec. 39-1115. Plaintiff had the right to assume that 
the driver of any car approaching the interséction in an 
unfavored position would take the steps necessary to per- 
mit her to clear the intersection. The record does not dis- 
close the position of defendant’s car at the time plaintiff 
entered the intersection. There is no evidence, therefore, 
that defendant’s car first entered the intersection and there- 
by became the favored car, and giving plaintiff’s evidence 
all inferences most favorable to her as required in review- 
ing the correctness of an instructed verdict, we think the 
record shows that plaintiff had the right of way. The prop- 

_er rule is that when a person enters an intersection of two 
streets or highways he is obligated to look for approaching 
cars and to see those within that radius which denotes the 

’ limit of danger. If he fails to see a car which is favored 

over him under the rules of the road, he is guilty of con- 
tributory negligence sufficient to bar a recovery as a matter 
of law. If he fails to see an automobile not shown to be in 

a favorable position, the presumption is that its driver will 

respect his right of way and the question of his contribu- 

tory negligence in proceeding to cross the intersection is a 

jury question. 

In the instant case, plaintiff, under the undisputed evi- 
dence, entered the intersection first, and no basis for a find- 
ing of contributory negligence sufficient to bar a recovery 
as a matter of law exists. Before a verdict can be properly 
directed in such a case the position of the defendant’s car 
must be definitely located in a favored position, otherwise 
the question becomes one for the jury. 

In a similar case the rule was stated as follows: “The 
driver of a car is not required to notice every car that hap- 
pens actually to be within the range of vision, but only 
those within that radius which denotes the limit of dan- 
ger.” Smith v. Blafkin, 95 Pa. Super. Ct. 520. In another 
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case the court said: “If the jury believed his story that he 
looked and saw nothing, they might have inferred that de- 
fendant was so far away that he was not within the area 
which ordinarily would be covered in the act of looking. 
Plaintiff was not required to apprehend that defendant was 
going to approach at a reckless rate of speed. * * * Al- 
though, under the law, had these two parties come to the in- 
tersection at the same time, the defendant would have had 
the right of way, the fact that the plaintiff did not see de- 
fendant when he was at the second track would indicate 
that he must have been some distance away and that, there- 
fore the plaintiff might reasonably believe that he had the 
right of way by reason of his being on the crossing without 
any other car being near to the right. In view of these 
facts, we do not think the case was one that the court could 
decide that contributory negligence was present as a matter 
of law.” Marshall v. Staab, 83 Pa. Super. Ct. 365. 

This type of case must not be confused with those where 
the driver, seeing a car approaching an intersecting street 
or highway, undertakes to cross in front of it. In such 
case, one, who sees an approaching car and tests an obvious 
danger by moving from a place of safety into the path of 
the oncoming vehicle and is struck, is guilty of contributory 
negligence sufficient to bar a recovery as a matter of law, 
whether he is driving the favored car or not. 

The general rule governing the type of case at bar is that 
when the injured party fails to look at all, or looks straight 
ahead without looking to either side, or is in such a position 
that he cannot see, or, in other words, when he takes no pre- 
caution at all for his own safety, it is usually a question for 
the court. Where he looks and does not see an approaching 
vehicle, or, seeing one, erroneously misjudges its speed or 
distance, or for some other reason assumes that he can pro- 
ceed and avoid a collision, the question is usually one for 
the jury. We think, however, that a proper interpretation 
of the foregoing rules requires one to see other automobiles 
approaching or entering intersections which have been fa- 
vored with the right of way under the statutory rules of the 
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road, and the failure to see such a favored car bars recov- 
ery. To hold otherwise would permit one to ignore the 
rules of the road as to right of way with impugnity and 
render valueless the beneficent purpose of the right of way 
statute by the mere expedient of saying that he did not see 
the approach of the favored car. 

The decisions of this court appear to have so limited the 
rule in its application in requiring one approaching an in- 
tersection to look and to see that which is in plain sight. 
See Bergendahl v. Rabeler, supra; Cuevas v. Yellow Cab & 
Baggage Co, supra; and Thrapp v. Meyers, 114 Neb. 689, 
209 N. W. 238. The rule herein announced does not disturb 
the rules announced in the foregoing cases in respect to 
their application to the facts in those cases. The announced 
rule does, however, place limitations upon the scope of the 
rule which do not appear to have been previously stated. 

The evidence shows that plaintiff’s car was struck after 
it had passed the center of the intersecting highway. It is 
evident under the present state of the record that if defend- 
ant’s car had been on its right-hand side of the intersecting 
street there would have been no accident. Under such cir- 
cumstances it appears that the contributory negligence 
charged to plaintiff could not have been a proximate cause 
of the injury. On this ground alone the motion for a direct- 
ed verdict should have been overruled. 

The plaintiff complains of the ruling of the trial court in 
excluding a statement made by the chauffeur of defendant's 
car immediately after the collision. Plaintiff offered to 
show that the chauffeur said: “Lady, I am sorry. I just 
saw you the instant I collided with you.”” We think the evi- 
dence was properly receivable as an admission against in- 
terest. Whatever an agent or employee does in the lawful 
exercise of his authority is imputable to the principal, and 
where the acts of an agent or employee will bind the prin- 
cipal, his representations, declarations and admissions re- 
specting the subject matter will also bind him, if made at 
the same time and constitute a part of the same transac- 
tion. Wigmore, Evidence, sec. 1078. The question is one 
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of substantive law, the law of agency. It is not a question 
of res gest# as is often supposed. Wigmore, Evidence, sec. 
1797. 

We conclude therefore that the trial court was in error in 
directing a verdict. The judgment of the district court is 
reversed and the cause remanded for a new trial. 

REVERSED. 


HARRY W. WHITAKER, APPELLANT, V. MARY ALICE KEOGH, 
ADMINISTRATRIX, APPELLEE. 
14 N. W. 2d 600 


Fitep May 26, 1944. No. 31751. 


APPEAL from the district court for Douglas county: 
JAMES M, FITZGERALD, JUDGE. Reversed. 


Emmet S. Brumbaugh and Harry W. Whitaker, Jr., for 
appellant. 


Kennedy, Holland, DeLacy & Svoboda, contra. | 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER and WENKE, JJ. 


CARTER, J. ; 

This is a companion case to Whitaker v. Keogh, ante, p. 
790, 14 N. W. 2d 596. In this case the plaintiff, the husband 
of Mary G. Whitaker, sues to recover for the loss of the 
services and society of his wife, the medica] and hospital 
expenses resulting from his wife’s injury and for the dam- 
ages sustained to his automobile, all resulting from a col- 
lision between plaintiff’s and defendant’s automobiles at a 
street intersection. The trial court directed a verdict for 
the defendant at the close of plaintiff’s evidence and plain- 
tiff appeals. 

All of the material facts necessary to a decision are set 
out in the companion case and will not be recited here. For 
the reasons stated in the opinion in Whitaker v. Keogh, 
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supra, the judgment of the district court is reversed and 
the cause remanded for a new trial. 
REVERSED. 


IN RE ESTATE OF JAMES O, BAKER, 
Roy R. BAKER, APPELLEE, v. W. H. KIRWIN, ADMINISTRATOR 
DE BONIS NON, APPELLANT. 
14 N. W. 2d 585 


FILED MAy 26, 1944. No. 31668. 


1. Executors and Administrators. The general rule is that if pay- 
ment for services was to be made by a conveyance or devise of 
property by decedent, but he refused or neglected to perform the 
agreement in his lifetime, and the amount to be paid for such 
services was not agreed upon, then the person rendering the 
same is entitled to recover the reasonable value thereof. 

The presumption of gratuity which is said to exist with 
reference to services rendered and received between closely re- 
lated persons is entirely rebuttable by circumstantial as well as 
direct evidence, and such presumption diminishes in direct pro- 
portion to the remoteness of the degree and nature of the family 
relationship and the character of the duties performed. 

Such presumption is not conclusive and recovery is per- 
mitted for services rendered if the evidence shows that they were 
rendered under an express contract, either written or oral, to 
pay for them, or where there was an implied agreement or con- 
tract to pay as when the circumstances are such that a mutual 
intention, understanding or expectation that the services should 

be paid for is a reasonable and just conclusion established by 
clear and satisfactory evidence. 

4. Limitation of Actions. Where services are rendered under a con- 
tract of employment which does not fix the term of service or 
the time for payment, the contract is continuous and the statute 
of limitations does not commence to run until the employee’s serv- 
ices are terminated. 

‘5, Witnesses. A person who has filed a claim against the estate of 
a deceased person for services performed under a contract is 
not incompetent to testify to independent acts which he per- 
formed when the deceased had no personal connection with the 
act and as to which the deceased did not participate. 

-6. Evidence. If it is shown by satisfactory proof that the originals 
of letters or telegrams have been lost or destroyed then second- 
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ary evidence of their contents becomes admissible. Their loss or 
destruction need not be proved beyond possibility of mistake as 
the court is vested with a judicial discretion in the matter and 
it is enough if the testimony satisfies the court of the fact with 
reasonable certainty. 

If letters or telegrams are accidentally destroyed by a 
party without fault secondary evidence may be given of their 
contents, and even if their destruction is voluntary secondary 
evidence of their contents may be given if the circumstances ac- 
companying the act are free from suspicion of intent to defraud 
and consistent with an honest purpose. 

Ordinarily the rule is that their loss or destruction 
should be proved by the last custodian of the instruments unless 
his absence is satisfactorily explained or his disqualification ap- 
pears, as in cases like the one at bar, in which event the proof 
may be made by any competent witness who has knowledge of 
the facts. 


Persons engaged in performing services of the same 
character as those to be valued, and persons who have knowledge 
of the business in and for which the services have been rendered, 
and of their value, may give their opinion as to the value of the 
services. 


APPEAL from the district court for Scotts Bluff county: 
CLAIBOURNE G. PERRY, JUDGE. Affirmed. 


Morrow & Miller, for appellant. 
Raymond & Sheldon, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 


Appeal is taken from an allowance of the claim of Roy R. 
Baker against the estate of James O. Baker, deceased, for 
the reasonable value of services rendered the deceased dur- 
ing the latter years of his lifetime. Hereinafter appellant 
will be designated as defendant, and appellee as plaintiff. 
The claim was allowed in the county court and upon appeal 
to the district court a jury affirmed the award by returning 
a verdict for plaintiff in the sum of $10,950. The assign- 
ments of error are that the verdict is not sustained by the 
evidence and is contrary to the instructions of the trial 
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court; that the trial court erred in giving and refusing to 
give certain instructions, and in the admission of evidence; 
all of which we decide are without merit. 

The petition on appeal to the district court alleged, in 
substance, that in September, 1935, plaintiff entered into an 
oral contract with James O. Baker to work for him and 
render certain services consisting of the management of his 
farms, general business, and personal affairs, in pursuance 
of which plaintiff commenced his duties on November 1, 
1935, and continued in such employment until December 2, 
1941, the date of the death of James O. Baker; that the rea- 
sonable value of such services rendered was $10,950, no 
part of which had been paid; that the claim and cause of 
action were just and after allowing all credits, there was 
due thereon $10,950 for which plaintiff prayed judgment 
and allowance. The answer denied generally the allega- 
tions of plaintiff’s petition and alleged, in substance, that 
plaintiff was a nephew of deceased, and during the period 
mentioned lived with deceased in a family relationship; 
that if any services were rendered to deceased they were 
fully paid for during his lifetime, and that the statute of 
limitations barred the claim. Plaintiff’s reply admitted 
that he was a nephew of the deceased, but denied generally 
all other allegations of the answer which did not admit the 
allegations of plaintiff’s petition. 

The record discloses that defendant offered no affirmative 
evidence disputing the evidence introduced by plaintiff, ex- 
cept one witness whose testimony is devoted exclusively to 
the question of the value of the services rendered by plain- 
tiff. All other evidence, facts and circumstances are un- 
answered and uncontradicted. 

Briefly, the evidence discloses that plaintiff was a nephew 
who had never theretofore occupied an intimate association 
or family relationship with deceased. He was a man of 
maturity and business experience, having for many years 
maintained a home and successfully managed an independ- 
ent real estate business of substance in Chicago, Illinois, be- 
fore entering the services of deceased. Because of failing 
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health and eyesight, the deceased had for some time pre- 
vious to September, 1935, consistently importuned plaintiff 
to come to Mitchell, Nebraska, and assume responsibility 
for the management and supervision of his extensive and 
substantial property, business, and personal affairs. In 
September, 1935, upon telegraphic request of deceased, he 
and plaintiff had a business conference, following which the 
plaintiff abandoned his home and business interests in Chi- 
cago, and went to Mitchell, Nebraska, the residence of de- 
ceased, when and where he assumed such duties. Before 
plaintiff’s arrival deceased informed many persons that his 
nephew was coming out from Chicago to supervise and 
manage his property, business, and personal] affairs for 
him. Upon plaintiff’s arrival deceased presented him to 
many of his friends and business associates as his nephew, 
of whom he had previously spoken advising them that plain- 
tiff would thenceforth have charge of all his business affairs, 
all of which in the future should and would be conducted 
by and through plaintiff. Deceased made many and various 
statements and declarations to plaintiff by letters, and to 
other persons orally, some of which were in plaintiff’s pres- 
ence, clearly indicating a mutual intention that plaintiff 
was to be amply compensated for his services, although 
there appeared to be no fixed or agreed rate of compensa- 
tion which he was to receive. The plaintiff satisfactorily 
devoted his exclusive time and effort to the services of de- 
ceased without the payment of compensation during the en-’ 
tire period of approximately six years, until] December 2, 
1941, the date of his demise, and the evidence discloses that 
the reasonable value of such services was at least the 
‘amount of the verdict or in excess thereof. Plaintiff’s peti- 
tion supported by this evidence brings the case almost 
squarely within the rules announced in Anderson v. Estate 
of Akins, 99 Neb. 630, 157 N. W. 334, and the authorities 
from other jurisdictions in similar cases, 

Because of the statute (Comp. St. 1929, sec. 20-1202), 
which prohibits a claimant against an estate from testify- 
ing to any transactions or conversations with the deceased, 
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ordinarily such claims for services rendered the deceased in 
his lifetime must of necessity be proved in large part by 
declarations and admissions of the deceased made to others 
and by indirect and circumstantial evidence. See In re Es- 
tate of Skade, 135 Neb. 712, 2838 N. W. 851; Dame, Probate 
and Administration (3d ed.) 415, sec. 404. 

Statements made by deceased in his lifetime and appear- 
ing in the evidence here to the effect that he would give 
plaintiff an interest in his property and business, or would 
convey or devise property to him, while not independently 
enforceable and not offered here for that purpose, since this 
is not a suit for specific performance, were admissible to 
rebut any presumption that the services were rendered 
gratuitously and permit recovery for the reasonable value 
of his services. See 21 Am. Jur. 567, sec. 327; Estate of 
Kessler, 87 Wis. 660, 59 N. W. 129; Laughnan v. Estate of 
Laughnan, 165 Wis. 348, 162 N. W. 169; Anderson v. Estate 
of Akins, supra. 

The general rule is that if payment for services was to be 
made by a conveyance or devise of property by decedent, 
but he refused or neglected to perform the agreement in his 
lifetime, and the amount to be paid for such services was 
not agreed upon, then the person rendering the same is en- 
titled to recover the reasonable value thereof. See Dame, 
Probate and Administration (3d ed.) 414, sec. 403; 34 C. 
J. S. 118, sec. 873; 24 C. J. 277; Anderson v. Estate of 
Akins, supra. 

It has been held that, “A contract to pay for services 
rendered by a person for a decedent and his family may be 
implied by proof of actual performance of such services, 
their reasonable value, and facts, circumstances and condi- 
tions which show that it was not the intent of either de- 
cedent or claimant that such services were gratuitous.” 
Dame, Probate and Administration (3d ed.) 415, sec.. 404. 
In this connection, the relation of claimant to decedent is an 
important element to consider. The presumption of gratu- 
ity which is said to exist with reference to services rendered 
and received between closely related persons is entirely re- 
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buttable by circumstantial as well as direct evidence, and 
such presumption diminishes in direct proportion to the re- 
moteness of the degree and nature of the family relation- 
ship and the character of the duties performed. If, as in 
the case at bar, the parties were not closely related, had not 
theretofore lived in an intimate family relationship, and 
plaintiff owed no such duties to decedent, but abandoned his 
independent home, property, and business to perform serv- 
ices of a personal and business character for deceased at 
his request, over a long period of time, it may be truly said 
that the presumption has been greatly weakened and is 
‘very slight in degree. See Dame, Probate and Administra- 
tion (8d ed.) 416, sec. 405;34 C. J. S. 106, sec. 371, and 114, 
sec. 371 b (6); 28 R. C. L. 682, 688; Bell v. Rice, 50 Neb. 
547, 70 N. W. 25; In re Estate of Skade, supra. 

Even in cases between parent and child living in an inti- 
mate family relationship where the strongest presumption 
prevails, it is not conclusive and recovery is permitted for 
services rendered if the evidence shows that they were ren- 
dered under an express contract, either written or oral, to 
pay for them, or where there was an implied agreement or 
contract to pay as when the circumstances are such that 
a mutual intention, understanding or expectation that the 
services should be paid for is a reasonable and just conclu- 
sion established by clear and satisfactory evidence. See In 
re Estate of Chalupa, 184 Neb. 918, 280 N. W. 164; 34 C. 
J. 8S. 106, sec. 371; 24 C. J. 284. The trial court submitted 
all these propositions in its instructions to the jury for their 
decision in a manner favorable to defendant rather than 
prejudicial, and the verdict is amply sustained by the evi- 
dence. 

Defendant complains that instructions No. 6 and No. 7 
given by the trial court were conflicting. Instruction No. 6 
in substance told the jury that the burden was upon plain- 
tiff to prove all of the material allegations of his petition by 
a preponderance of the evidence, while instruction No. 7 
advised the jury that plaintiff must prove certain specific 
propositions by clear, satisfactory, and unequivocal evi- 
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dence. We cannot find that these instructions were con- 
flicting. “Preponderance”’ is a measurement of the com- 
parative weight or quantity of the evidence. On the other 
hand, “clear, satisfactory, and unequivocal’ is definitive of 
the kind or quality of the evidence of which plaintiff must 
adduce a preponderance. The evidence here is clear, satis- 
factory, and unequivocal, and uncontradicted. Therefore, 
defendant could not have been prejudiced thereby in any 
event. 

Complaint is also made that instruction No. 14 given by 
the trial court erroneously submitted the question of the 
statute of limitations in the disjunctive rather than the con- 
junctive form. With reference to the statute of limitations, 
. there is a well-settled applicable rule which has been ap- 
proved by this court in similar cases to the effect that, 
where services are rendered under a contract of employ- 
ment which does not fix the term of service or the time for 
payment, the contract is continuous and the statute of lim- 
itations does not commence to run until the employee’s serv- 
ices are terminated, which in the case at bar would be upon 
the demise of James O. Baker by whom plaintiff was em- 
ployed. See Phifer v. Estate of Phifer, 112 Neb. 327, 199 
N. W. 511; In re Estate of Skade, supra. See, also, Harmon 
v. Smitch, 86 Ind. App. 527, 157 N. E. 284, which cites and 
relies upon the Phifer case. Speaking technically, instruc- 
tion No. 14 should have been stated in the conjunctive, but 
at most it was a grammatical error which could not be prej- 
udicially erroneous since the uncontradicted evidence clear- 
ly shows that there was no fixed term of service or time for 
payment, and that plaintiff in fact rendered the services 
continuously to the time of his employer’s demise. : 

We have examined the other instructions given by the 
trial court and find no error prejudicial to defendant in any 
of them. We have also examined defendant’s requested in- 
structions and find that their substance either appears in 
other instructions given to the jury or that they were prop- 
erly refused. 

Error is also assigned because of the alleged erroneous 
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admission of certain evidence as in violation of the prohibi- 
tion contained in section 20-1202, Comp. St. 1929. As toa 
part thereof, which we will not detail here, it was either 
stricken from the record by the trial court during the trial 
or there was no proper objection made thereto by defend- 
ant, and its incompetency will be treated as waived. See 
Hansen v. Estate of McDougal, 126 Neb. 538, 2538 N. W. 
674. Over objection, however, plaintiff was permitted to 
testify concerning the duties which he performed in connec- 
tion with certain described properties. For example, plain- 
tiff testified concerning what he did in connection with the 
management, rentals, sales, and improvement of certain de- 
scribed real properties, and the purchase and sale by him of 
certain stock placed and kept thereon; also concerning the 
receipt and expenditure of moneys in connection therewith 
which were under his personal direction and control. There 
is, however, no direct evidence by plaintiff that deceased 
participated in any of these acts by either conduct or con- 
versation, or that they were performed in consequence of a 
contract of employment with, or done for, or at the request 
of, deceased. 

The general rule is that, “the adverse party may testify 
to any fact which is not either a transaction, a communica- 
tion or a statement of the deceased or incompetent person, 
even if it is material to the case, unless the statute express- 

_ly makes him incompetent as to facts equally within the 
knowledge of the deceased or incompetent person.” Jones, 
Evidence (Pocket ed.) 986, sec. 786. See, also, 5 Jones, 
Commentaries on Evidence (2d ed.) 4376, sec. 2265. It is 
also held that a person who has filed a claim against the es- 
tate of a deceased person for services performed under a 
contract is not incompetent to testify to independent acts 
which he performed when the deceased did not participate. 
See 5 Jones, Commentaries on Evidence (2d ed.) 4876, 
4382, sec. 2265. See, also, Fitch v. Martin, 74 Neb. 538, 
104 N. W. 1072, for application of the rule both by word: 
and illustration applicable here. In that opinion the court 
said: ‘Where the act was one with which the deceased had 
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no personal connection so far as disclosed by the evidence 
of the interested witness, it is admissible, if it tends to es- 
tablish the truth of the claim he makes; but, if any act or 
conversation of the deceased is involved, the statute ex- 
cludes it.” We find that the trial court observed and cor- 
rectly applied this rule in the case at bar. Further, we find 
no violation of the rule announced in Fitch v. Martin, 83 
Neb. 124, 119 N. W. 25, to the effect that in giving such tes- 
timony, “it is not proper for his counsel to interrogate 
claimant on the assumption that such services were per- 
formed for the deceased.” 

It is contended that the trial court erroneously permitted 
plaintiff’s sister-in-law, and a niece, who lived in the same 
household with him while in Chicago, to testify concerning 
the contents of certain letters and a telegram sent by de- 
ceased to plaintiff. Therein deceased informed plaintiff of 
his failing health and eyesight, and repeatedly urged plain- 
tiff to come to Mitchell, Nebraska, and assume responsibil- 
ity for his property, business, and personal affairs, for 
which plaintiff would be well recompensed. The substance 
of the telegram, sent in September, 1935, was that the fu- 
neral of a relative would be held at Morrison, Illinois, and 
plaintiff was urged to come to the funeral because deceased 
had important business matters to talk over with him. 

As a foundation for this testimony, the sister-in-law tes- 
tified that regularly every week or two for several years 
while plaintiff lived in the same household, she personally 
received from the hands of the mailman who delivered mail 
to her home, many letters written by deceased to plaintiff. 
She identified the signature of the deceased and testified 
that she, by permission, had read some of the letters and. 
remembered their contents. She also testified that she read 
the telegram and that plaintiff went to Morrison, Illinois, in 
response thereto. Her evidence is that the letters and the 
telegram were later burned ; that she was present when they 
were destroyed and assisted in carrying some of them to the 
basement for that purpose. The. niece also gave like testi- 
mony but she was unable to identify the signature of the de- 
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ceased and did not personally see or know that the instru- 
ments were destroyed, although she did make a search and 
was unable to find them. Plaintiff himself did not seek by 
his own testimony to. prove either the execution, receipt, de- 
struction, or contents of the particular instruments in- 
volved so as to bring the case within the rule announced in 
Owens v. Reed, 141 Neb. 796, 4 N. W. 2d 914, relied upon by 
defendant. 

Of course, the rule is that secondary evidence of the con- 
tents of a letter or telegram, the original of which would 
have been competent evidence, cannot be given unless some 
legal excuse is shown for failing to produce the original. 
If it is shown by satisfactory proof that the originals have 
been lost or destroyed one of the principal objections to 
secondary evidence at once disappears and such evidence 
becomes admissible. Their loss or destruction need not be 
proved beyond the possibility of mistake as the court is 
vested with a judicial discretion in the matter and it is 
enough if the testimony satisfies the court of the fact with 
reasonable certainty. If they are accidentally destroyed by 
a party without fault secondary evidence may be given of 
their contents, and even if their destruction is voluntary 
secondary evidence of their contents may be given if the 
circumstances accompanying the act are free from sus- 
picion of intent to defraud and consistent with an honest 
purpose. See Jones, Evidence (Pocket ed.) 245, sec. 200, 
262, sec. 212, 266, sec. 214, 270, sec. 217; 32 C. J. S. 719, sec. 
792b, 751, secs. 822, 823, 752, sec. 824, 771, sec. 842. Or- 
dinarily the rule is that their loss or destruction should be 
proved by the last custodian of the instruments unless his 
absence is satisfactorily explained or his disqualification ap- 
pears, as in cases like the one at bar, in which event the 
proof may be made by any competent witness who has 
knowledge of the facts. See 82 C. J. S. 768, sec. 839. 

Clearly the original letters themselves would have been 
admissible if available, and the evidence of the witnesses 
who read the letters and the telegram and remembered 
their contents, and knew of their destruction many years 
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before the litigation under such circumstances as to nega- 
tive any fraudulent design, could properly testify as to their 
contents. , 

Finally, defendant contends that the trial court errone- 
ously permitted certain of plaintiff’s witnesses, without the 
necessary qualifications, to give their opinion of the reason- 
able value of the services rendered by plaintiff. Their evi- 
dence discloses that they were competent, substantial, and 
experienced farmers, ranchers, feeders, bankers, or real es- 
tate agents, all of whom had been business associates and 
personal friends of the deceased for many years. They 
were all generally and some intimately acquainted with the 
extent of his property and business, and with the duties 
performed for him in connection therewith by plaintiff. 

In this connection, the opinion of a qualified witness as 
to the value of the services is admissible to prove such value 
when his testimony will aid the jury and this question is 
within the judicial discretion of the trial court to decide, 
and rulings thereon will not be reversed except in case of 
manifest error. See 32 C. J. S. 279, sec. 545. A witness 
who has observed the services rendered and has sufficient 
familiarity with services of that nature to form a reason- 
able opinion as to their value, is qualified. He need not be 
an expert in the strict sense of that term if he is shown to 
be better equipped to determine the value of the services 
than the jury or men in general. Also, persons engaged in 
performing services of the same character as those to be 
valued, and persons who have knowledge of the business in 
and for which the services have been rendered, and of their 
value, may give their opinion as to the value of the services. 
See 32 C. J. S. 320, sec. 545 (2) ; 20 Am. Jur. 757, sec. 901; 
Anderson v. Estate of Akins, supra. We can only find that 
the evidence of these witnesses was properly admitted. 

There are other assignments of error but we do not deem 
it necessary to discuss them here since they are without 
merit. We do not find any error in the record prejudicial 
to defendant, and, therefore, the judgment of the trial court 
is affirmed. 

AFFIRMED. 
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GLEN MEYER, A MINOR, BY GEORGE MEYER, HIS FATHER AND 
NEXT FRIEND, APPELLANT, V. HARTFORD BROTHERS 
GRAVEL COMPANY ET AL., APPELLEES. 

14 N. W. 2d 660 


FILED JUNE 2, 1944. No. 31781. 


1. Automobiles. A driver of a motor vehicle about to enter a high- 
way protected by stop signs must stop as directed, look in both 
directions and permit all vehicles to pass which are at such a 
distance and traveling at such a speed that it would be impru- 
dent for him to proceed into the intersection. 

Where the evidence fails to show that a driver of a mo- 

tor vehicle was guilty of any act of negligence in proceeding 

across such a highway intersection, a directed verdict for the 
defendant is required. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Affirmed. 


Rosewater, Mecham, Shackelford & Stoehr, for appellant. 
Brown, Crossman, West, Barton & Fitch, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CARTER, J. 

This is an action to recover damages for personal injuries 
sustained in an automobile accident. At the close of plain- 
tiff’s evidence the trial court directed a verdict for the de- 
fendants and dismissed the action. The plaintiff appeals. 

The plaintiff, a boy 16 years of age, brings the action by 
his father and next friend. The evidence shows that on 
August 12, 1942, at about 9:15 a. m. plaintiff was proceed- 
ing north on highway No. 275 at a speed of 35 or 40 miles 
an hour. The highway was paved, level and dry and pro- 
tected by stop signs at highway intersections. The day was 
clear and visibility good. As plaintiff approached the point 
where the highway intersected with county highway No. 
33, he observed the defendants’ truck in the middle of, and 
moving across, the intersection from west to east. When 
plaintiff first observed the gravel truck he was about 40 
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feet from it. He testifies that he was traveling at a rate of 
speed that did not permit his stopping before he struck the 
truck. He swerved his car to the left side of the highway 
in an attempt to pass behind the truck, with the result that 
the collision occurred in the southwest quadrant of the in- 
tersection. Both vehicles continued in a northeasterly 
course and came to a stop on the north side of highway No. 
33, plaintiff’s car coming to rest 14 feet east of the pave- 
ment on highway No. 275 and the truck 33 feet east thereof. 
Plaintiff testifies that when he first saw the truck it was 
half way over the center line of highway No. 275. There is 
no evidence in the record concerning the speed of the truck 
or of the manner of its operation. There is evidence that a 
growth of weeds and willows obstructed plaintiff’s view to 
his left. That the plaintiff sustained serious injuries is not 
questioned. The ownership of the truck by defendants and 
its operation by Monford Meier as their employee in the 
course of his employment is admitted by the pleadings. 
Upon this evidence the trial court directed a verdict for de- 
fendants. The question before us is the correctness of this 
ruling. 

In reviewing the correctness of the order sustaining the 
motion for a directed verdict we are required to assume the 
existence of every material fact which plaintiff’s evidence 
tends to establish and all logical inferences that can be 
drawn therefrom. 

The evidence in this case shows clearly that defendants’ 
truck entered the intersection before plaintiff’s car. Under 
such circumstances the driver of the truck cannot be said 
to be negligent unless it be shown by the location and speed 
of plaintiff’s car that he ought to have seen it and that such 
an appearance of danger existed that it would constitute 
negligence to proceed across the intersection. Plaintiff says 
he did not see the truck until it was in the center of the in- 
tersection and he was at a distance of 40 feet from it. The 
evidence shows that the truck could have been observed for 
at least 20 feet before it reached the west edge of the pave- 
ment, but plaintiff failed to see it. How far back plaintiff’s 
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ear was at that time is not shown. Neither is the distance 
of plaintiff’s car from the intersection shown at the time 
the truck entered the intersection. The driver of the truck 
cannot be said to have acted unreasonably in proceeding 
across an intersection on which he has a right of way, in 
the absence of evidence showing that plaintiff’s car was at 
that time so close and traveling at such a speed that it 
would be negligence for him to proceed. ' There is no evi- 
dence that the truck driver failed to stop at the stop sign as 
charged. There is no evidence that the truck was traveling 
at an excessive rate of speed as it entered and proceeded 
across the intersection. There is no evidence that the 
truck had defective brakes or that the driver failed to apply 
his brakes to avoid the collision, as charged by the plaintiff. 
There is no evidence that the driver of the truck failed to 
signal with his horn, except the testimony of plaintiff that 
he did not hear a horn. For aught this record shows, plain- 
tiff’s car may have been so far south of the intersection that 
any reasonable person would have proceeded across the in- 
tersection with full confidence that the driver of the ap- 
proaching automobile would respect his rights which ac- 
crued to him when he entered the intersection without any 
reason for believing that it was obviously dangerous for 
him to have done so. We fail to find any evidence in the rec- 
ord that would be sufficient to sustain a finding of negli- 
gence on the part of the driver of the truck. Plaintiff not 
having sustained the burden of so doing, the trial court is 
required to direct a verdict for defendants. Benson v. 
Peters, 82 Neb. 189, 117 N. W. 347; Bergendahl v. saveler, 
133 Neb. 699, 276 N. W. 673. 

It is urged by plaintiff that the evidence shows a violation 
of section 39-1036, Comp. St. Supp. 1941, which provides in 
part: “All motor vehicles entering or crossing such state 
highways on which stop signs are erected shall come to a 
full stop as near the right of way line as possible, before 
driving onto such state highway, and, regardless of direc- 
tion, shall give the right of way to vehicles upon said high- 
way.” There was no evidence of a failure to obey the stop 
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sign in the present case. The contention of plaintiff seems 
to be that one driving a favored highway has the right of 
way under all circumstances and that one entering an in- 
tersection from a nonfavored highway does so at his peril. 
This is not the law. A driver of a vehicle about to enter a 
highway protected by stop signs must stop as directed, look 
in both directions and permit all vehicles to pass which are 
at such a distance and traveling at such a speed that it 
would be obviously dangerous for him to proceed across the 
intersection. See Schrage v. Miller, 123 Neb. 266, 242 N. 
W. 649. Before one entering such an intersection protect- 
ed by a stop sign can be held negligent, no statutory viola- 
tions being shown, it must appear that the approaching car 
was at a point which, after considering its speed, indicated 
that it was within the limit of danger and that to proceed 
would be imprudent. In the present case no such evidence 
is shown by the record and, consequently, no basis exists 
upon which negligence on the part of the driver of the truck 
can be predicated. 

There being no proof of negligence by the driver of the 
truck sufficient to sustain a verdict for the plaintiff, it is not 
necessary to discuss the alleged contributory negligence of 
the plaintiff. The judgment of the district court was cor- 
rect and is affirmed. 

AFFIRMED. 


HERBERT E. NELSON, ADMINISTRATOR, APPELLEE, V. EILERT 
JANSSEN ET AL., APPELLANTS. 
14 N. W. 2d 662 


FILeD JUNE 2, 1944. No. 31756. 


1. Executors and Administrators. An administrator may, in a prop- 
er pleading, ask the county court for instructions as to his con- 
duct, with respect to various matters relating to the administra- 
tion of an estate, where there is room for doubt as to his duties 
or as to the policy which should be pursued. 

The right of an administrator to retain a distributive 
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share from a debtor to the estate and apply it to his indebted- 
ness, in so far as personal property is concerned, has long been 
recognized by law as existing without any statute. : 

3. Descent and Distribution. The right to offset an indebtedness 
owing by an heir to the estate and apply it to his distributive 
share, as far as personal property is concerned, may be properly 
asserted in the county court having exclusive, original jurisdic- 
tion over the administration of estates. 

The right to inquire into and determine the indebted- 
ness of a distributee of an estate, and to order a reduction of 
the same from his share, as far as personal property is con- 
cerned, is an incident to the authority of the court to make set- 
tlement and distribution of a decedent’s estate. 

5. Witnesses. Where an administrator, by his testimony, identifies 
a promissory note, as one found among the assets of the estate, 
constituting an indebtedness against an heir of the estate, and 
computes the amount due thereon, he is not such a witness who 
shall have testified in regard to a transaction or conversation 
had with a deceased person, within the contemplation of section 
20-1202, Comp. St. 1929, constituting an exception, and persons 
having a direct legal interest in a civil action are not privileged 
to testify to transactions and conversations had with the de- 
ceased person, respecting the execution of a new note in payment 
of the debt and an oral agreement for cancellation of the indebt- 
edness for services rendered, or direction to destroy the new 
note, constituting the indebtedness, the administrator having 
testified to no such state of facts. Held, the court did not err in 
refusing the admissibility of such evidence. 


APPEAL from the district court for Adams county : FRANK 
J. MUNDAY, JUDGE. Affirmed in part and reversed in part. 


F. L. Carrico, for appellants. - 
Bruckman & Dunmire, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

The administrator of the estate of John Janssen, de- 
ceased, originally instituted this action in the county court. 
The pleadings in the county court are not in the transcript. 
The administrator’s petition, filed in the district court, in so 
far as it need be considered here, is in substance as follows: 
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John Janssen, single, departed this life March 1, 1942, 
leaving two brothers, a sister, nephews and nieces as his 
heirs at law, to share in real and personal property consti- 
tuting his estate. The administrator came into possession 
of a note dated March 1, 1932, due March 1, 1933, bearing 
5 per cent interest, signed by Eilert Janssen, a brother of 
deceased, and Hilert’s wife Anna. The endorsements on the 
note show interest paid for 1932, 1933, 1934 and 1936. The 
note is a binding legal obligation and, as such, should be tak- 
en into consideration as an asset of the estate and according- 
ly adjusted and deducted or offset from the share of Eilert 
Janssen in the distribution of the estate. The execution 
and delivery of the note are admitted, as well as the pay- 
ments of interest endorsed. The prayer asks-the court to 
enter a decree finding the amount, represented by the note, 
constitutes an indebtedness due and that the administrator 
be ordered and directed to adjust, deduct and offset the 
same against the distributive portion of Eilert Janssen from 
the estate, and to certify the decree to the county court. 

The defendants’ answer admits the allegations of the 
petition relating to John Janssen’s death, his estate and his 
heirs, and the appointment of the administrator; denies all 
other allegations of the petition, and alleges affirmatively 
that defendants deny that the note, set forth in plaintiff’s 
petition, represents any indebtedness on the part of the de- 
fendants to said estate, but alleges the facts to be that in 
1939 John Janssen sought and obtained. from the defend- 
ants a new note in payment of the note pleaded in plain- 
tiff’s petition ; that the new note was for the sum of $1,500, 
executed by defendants at John Janssen’s request and de- 
livered to him for the purpose of, and in payment of, the 
note as pleaded in plaintiff’s petition; that the last referred 
to note was not delivered to defendants but was canceled by 
verbal agreement; that the failure to return the note was 
by neglect and oversight, it being in an old trunk where it 
was at the time of the execution of the new note. The de- 
fendants further allege that in 1941 John Janssen came to 
their home, recounted.many favors, kind deeds done and 
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labor performed, by Anna Janssen, and gave to her the note, 
then representing the indebtedness, saying that it canceled 
the obligation of Eilert Janssen and herself; that it consti- 
tuted a gift to her. The answer prayed a dismissal of the 
plaintiff’s petition. The reply was a general denial of the 
new matter contained in the answer. 

Jury was waived and trial had to the court. The court 
granted the prayer of the petition and rendered a general 
judgment for the plaintiff and against the defendants in the 
sum of $1,991.25, with interest at 6 per cent per annum, 
and certified the judgment to the county court. Defendants 
appeal from this judgment, and assign as error that the 
trial court erred in finding the amount due on the note in 
question. 

- It is established in most jurisdictions that an administra- 
tor may ask the county court for instructions as to his con- 
duct with respect to various matters relating to the admin- 
istration of the estate, where there.is room for doubt as to 
his duties or as to the policy that should be pursued, and in 
a suit by a personal representative for advice a consider- 
able latitude may be properly allowed in giving scope to the 
questions propounded, where to do so places no unfair bur- 
den upon the parties and they have not been in any way 
misled as to the issues to be presented to the court. See 21 
Am. Jur. 492, sec. 214. 

In the present action, the case is one wherein the right of 
retainer is involved. This court has said that the right 
rests on broad principles of equity. First Trust Co. v. Cor- 
nell, 114 Neb. 126, 206 N. W. 749; Stanton v. Stanton, 134 
Neb. 660, 279 N. W. 236. See, also, Oxsheer v. Nave, 90 
Tex. 568, 40 5S. W. 7, 37 L. R. A. 98. 

The right of an administrator to retain a distributive 
share from a debtor to the estate, and apply it to his indebt- 
edness, “has long been recognized by the law as existing 
without any statute. It is not the technical right of set-off 
in actions at law. * * * It is an equitable right of its own 
nature, and not at all dependent upon any statute. It is the 
plain moral as well as legal duty of the debtor to pay his 
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debt to the estate. He has had the value from the estate. 
He ought in morals and law to restore it.” Webb v. Fuller, 
85 Me. 443, 27 Atl. 346, 22 L. R. A. 177; Annotation, 1 A. L. 
R. 998. See, also, Stanton v. Stanton, supra; Lester v. 
Toole, 20 Ga. App. 381, 93 S. BE. 55. The weight of author- 
ity is to the effect that the right may be asserted in a court 
of probate; in this state, it is the county court, which court 
has exclusive and original jurisdiction over the probate of 
wills and administration of estates. Const. art. V, sec. 16; 
Comp. St. 1929, sec. 27-503; In re Estate of Lietman, 149 
Mo. 112, 50 S. W. 307; Stenson v. H. S. Halvorson Co., 28 
N. Dak. 151, 147 N. W. 800; Annotation, 1 A. L. R. 998. 
The right to inquire into and determine the indebtedness 
of the distributee of an estate and to order a reduction of 
the same from his share is an incident to the authority of 
the court to make settlement and distribution of a dece- 
dent’s estate. Stenson v. H. S. Halvorson Co., supra; 34 C. 
J. S. 390, sec. 494. There is no dissent from the proposition 
that the indebtedness of a distributee to the estate of his 
intestate may be set off against his distributive share of his 
personal property. Boden v. Mier, 71 Neb. 191, 98 N. W. 
701; Annotation, 1 A. L. R. 1018. The result follows, re- 
gardless of what theory of this “right of retainer’ may be 
adopted, since the personal estate descends to the adminis- 
trator in cases of intestacy and he has the funds in hand. 
The right of retainer carries with it the right to retain 
interest ; the majority rule, which this court adopts, being 
that the interest should be computed up to the time of set- 
tlement. See Annotation, 1 A. L. R. 1011, and cases cited. 
So, in this state in cases of this kind, the foregoing au- 
thorities are applicable, and an heir at law, owing the estate 
a debt, is required, when the matter is properly presented, 
to have the debt offset against his distributive share. The 
judgment of the trial court, in conformity with the plead- 
ings, was proper, to determine the past-due note as an as- 
set of the estate of John Janssen, deceased, and that the 
note should be adjusted or deducted from the proportion- 
ate share of Eilert Janssen in the John Janssen estate, and 
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that the case should be remanded to the county court for 
such purpose. The entry of the general judgment was er- 
roneous. However, under the doctrine which applies to the 
instant case, the administrator is not required to first re- 
duce the note to judgment in a separate action. 

This court, in Stanton v. Stanton, supra, has held: “The 
debt of a devisee to the testator cannot be retained from or 
charged on the lands devised to him in the absence of lan- 
guage in the will making such debt a charge.” Therefore, 
in this state, the doctrine of retainer does not apply to an 
heir’s interest in rea] estate. 

The foregoing disposes of defendants’ first assignment 
of error. 

The defendants assign as error rulings of the trial court 
in refusing the admissibility of evidence offered by them, 
relating to transactions and conversations had with the de- 
ceased. Their contention is that when the administrator 
testified to the promissory note and computed the interest 
on it as to what constituted the indebtedness, then, under 
section 20-1202, Comp. St. 1929, the bars were down, and 
the defendants had the right to offer any and all of the 
transactions or conversations had, touching upon the in- 
debtedness. 

The administrator identified the note that he found in a 
trunk belonging to the deceased at the Eilert Janssen home - 
and computed the interest thereon, and that was, substan- 
tially, his testimony bearing upon the transaction. The de- 
fendants, having a direct legal interest in this civil action 
and proceeding, testified to a new note, executed and deliv- 
ered by them to John Janssen in 1941, which they claim was 
in payment of the note pleaded in the plaintiff’s petition; 
that the first note remained in the trunk and, through neg- 
lect or oversight, was not delivered to the defendants. They 
further testified to conversations had with John Janssen, 
wherein he told them that, on account of the services ren- 
dered him by Anna, Eilert’s indebtedness was canceled; 
that he brought the new note over to their home, gave it to 
Anna and she destroyed it by burning it. There was no 
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evidence offered by the administrator with reference to the 
new note, or the cancellation of the indebtedness, or the 
services rendered by the defendants for which the deceased 
had orally agreed that their indebtedness was canceled. The 
statute involved is: 

“No person having a direct legal interest in the result of 
any civil action or proceeding, when the adverse party is 
the representative of a deceased person, shall be permitted 
to testify to any. transaction or conversation had between 
the deceased person and the witness, unless the evidence of 
the deceased person shall have been taken and read in evi- 
dence by the adverse party in regard to such transaction or 
conversation or unless such representative shall have in- 
troduced a witness who shall have testified in regard to 
such transaction or conversation, in which case the person 
having such direct legal interest may be examined in re- 
gard to the facts testified to by such deceased person or such 
witness, but shall not be permitted to further testify in re- 
gard to such transaction or conversation.” Comp. St. 1929, 
sec. 20-1202. 

Under the statute in question one of the requisites to the 
admission of testimony is: Such representative shall have 
introduced a witness who shall have testified regarding such 
transaction or conversation. In the instant case, the ad- 
ministrator introduced no witness who testified to the con- 
versation or transaction which constituted the defense. At 
no time did the plaintiff introduce any part of the contro- 
verted evidence, and consequently the defendants are not in 
a position to take advantage of the exception created by the 
statute. The condition precedent, created by the statute, 
does not appear in the record. See Mills v. Mills, 130 Neb. 
881, 266 N. W. 759. A transaction or conversation, within 
the meaning of the statute, is an action participated in by 
witness and decedent and to which the decedent could tes- 
tify of his own personal knowledge, if alive. Hlavaty v. 
Blair, 101 Neb. 414, 163 N. W. 330. 

The testimony offered by defendants called for conversa- 
tions and transactions that they had with the deceased, and 
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to which the deceased could have testified, had he been alive, 
and such testimony was therefore incompetent. The testi- 
mony was in conformity with defendants’ affirmative de- 
fense. The distinction between what the administrator tes- 
tified to and what the defendants sought to testify to is ap- 
parent. If the rule, as contended for by the defendants, 
should prevail, then a personal representative of a deceased 
person in an action involving a promissory note would not 
be privileged to identify a note found among the assets of 
the estate. Such was not the legislative intent in passing 
the law, and there are no authorities in this state that go to 
the length as contended for by the defendants. The excep- 
tion granted by the statute, contended for by defendants, is 
not here existent, and defendants’ testimony was properly 
_ rejected. 

The defendants have failed to prove by a preponderance 
of the evidence that they rendered certain services, as plead- 
ed affirmatively in their answer. The record discloses that 
Eilert’s wife Anna, who claimed to have performed the 
services, testified that she did little after a niece arrived 
some 20 years ago to take over the household duties for 
John Janssen. In this part of their defense, defendants 
have failed. 

For the reasons given in this opinion, the judgment of 
the trial court, in rendering a general judgment, is re- 
versed. That part of the judgment finding the promissory 
note to be an asset of the estate, requiring an adjustment to 
be made thereon, that the same constitutes an indebtedness 
owing by Hilert Janssen, one of the makers and an heir, and 
that such indebtedness shall be deducted from his distribu- 
tive share of the personal property of the estate and the 
cause remanded to the county court for that purpose, is af- 
firmed. 

AFFIRMED IN PART AND REVERSED IN PART. 
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MARGARET L. VOSS, APPELLEE, V. LESLIE L. VOSS, APPELLEE: 
MABEL VOSS, INTERVENER, APPELLANT. — 
14 N. W. 2d 849 


FILED JUNE 2, 1944. No. 31806. 


Divorce. In an action for the modification of a decree of divorce with 
reference to the custody of a minor child, suit money and at- 
torney’s fees are not chargeable against a third person, having 
the custody of such child and seeking to intervene in the action, 
unless provided for by statute. 


APPEAL from the district court for Brown county: DAY- 
TON R. MOUNTS, JUDGE. Reversed. 


William B. Quigley and Frederick M. Deutsch, for appel- 
lant. : 


William M. Ely, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

This appeal involves the assignment of error as to wheth- 
er or not the trial court erred in making the award for al- 
lowance of suit money and attorney’s fees against a pater- 
nal grandmother, who had been awarded the custody of a 
minor child until such child was 21 years of age or until the 
further order of the court, and where, subsequently, the 
mother of the child sought to modify the decree with refer- 
ence to the custody, the paternal grandmother being re- 
quired by the court to have the child brought before the 
court, and thereafter seeking to intervene in the action. 
The trial court made an order requiring the paternal grand- 
mother to pay into court $150 for the wife’s use in taking 
depositions and procuring the attendance of witnesses, and 
attorney’s fees in the sum of $100 for the wife’s attorney. 

Section 42-308, Comp. St. 1929, provides, in substance, 
that the court may, in its discretion, require the husband to 
pay any sum necessary to enable the wife to carry on or de- 
fend the suit during its pendency. 

The general rule of practice in this state is that ‘‘attor- 
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neys’ fees are allowed to the successful party in litigation 
only where such allowance is provided by statute.” See 
Higgins v. J. I. Case Threshing Machine Co., 95 Neb. 3, 144 
N. W. 1037; State ex rel. Charvat v. Sagl, 119 Neb. 374, 229 
N. W. 118; Blacker v. Kitchen Bros. Hotel Co., 133 Neb. 66, 
273 N. W. 836. 

In 17 Am. Jur. 412, sec. 505, it is said that the “liability 
for alimony and suit money has no foundation other than 
the marital relation between the parties, and, as has been 
shown, by virtue of its very definition, the allowance must 
‘be made out of the estate of the husband.” 

It is clear that, before the paternal grandmother can be 
charged with suit money and attorney’s fees during the 
pendency of litigation to modify a decree, affecting the cus- 
tody of a child and the change of that custody, such must be 
provided for by statute, and it is not so provided in this 
state. ; 

The judgment for suit money and attorney’s fees is re- 
versed. 

REVERSED. 


IN RE APPLICATION FOR WRIT OF HABEAS CORPUS. 
IRVING TAIL, RELATOR, APPELLANT, V. NEIL OLSON, WARDEN, 
RESPONDENT, APPELLEE. 

14 N. W. 2d 840 


FILeD JUNE 2, 1944. No. 31795. 


1. Habeas Corpus. The denial of an application for, and refusal to 
allow, a writ of habeas corpus by the district court is a final or- 
der affecting a substantial right made in a special proceeding 
which in effect terminates the action. 

Such a final order is reviewable upon appeal to this 

court, thereby presenting for decision the sole question of wheth- 

er the application states facts sufficient to constitute a cause of 
action requiring the allowance of a writ.of habeas corpus. 


APPEAL from the district court for Lancaster county: 
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JEFFERSON H. BROADY, JUDGE. Special appearance over- 
ruled. 


Lee Card, for appellant. 


Walter R. Johnson, Attorney General, H. Emerson Kok- 
jer and Rush C. Clarke, contra. 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. ; 

The record here discloses that appellant, Irving Tail, 
hereinafter called relator, filed an application on December 
22, 1943, in the district court for Lancaster county, Nebras- 
ka, praying the allowance of a writ of habeas corpus direct- 
ed to Neil Olson, Warden of the Nebraska penitentiary, re- 
spondent. .The trial court examined the application and on 
January 3, 1944, entered a written opinion and judgment 
denying the application and refusing to grant the writ upon 
the ground that the application did not state facts sufficient 
to constitute a cause of action for allowance of the writ. 
On January 20, 1944, the trial court overruled relator’s mo- 
tion to set aside the judgment and grant a new trial. There- 
after relator took all of the required statutory steps for ap- 
peal to this court. 

The attorney general then filed and presented for argu- 
ment here a specia] appearance on behalf of respondent con- 
tending that this court is without jurisdiction over the per- 
son of respondent, appellee, he never having been served 
with process in any manner either in the lower court or in 
this court. It appears under the circumstances as above 
outlined that if the judgment of the trial court was a final 
order, appealable and reviewable by this court, the ques- 
tions involved are all answered. 

It is generally agreed by the authorities that at common 
law an appeal does not lie in habeas corpus proceedings, but 
under the Constitutions. and statutes of most jurisdictions 
all judgments or orders, if final,-are reviewable. The right 
to a review of judgments or orders in habeas corpus pro- 
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ceedings being purely statutory, it exists only in such cases 
and to the extent provided by applicable statutes. 39 C. J. 
S. 705, 707, sec. 109b; Church, Habeas Corpus (2d ed.) 
590, sec. 389b, 592, sec. 389e. Because of differences in 
statutes and their interpretations by courts of the various 
jurisdictions, the authorities are in conflict upon the ques- 
tion here involved. 39 C. J. S. 705, 707, sec. 109b. 

To judicially solve the problem we are required to con- 
sider the nature of habeas corpus proceedings as well as the 
provisions of our Constitution and statutes. By section 8, 
art. I of our Constitution it is provided: “The privilege of 
the writ of habeas corpus shall not be suspended, unless in 
case of rebellion or invasion, the public safety requires it, 
and then only in such manner as shall be prescribed by 
law.’’ It has been said that the writ of habeas corpus is 
the precious safeguard of personal] liberty and there is no 
higher duty imposed upon courts and legislative bodies than 
to maintain it unimpaired. 39 C. J. S. 424, sec. 1. Habeas 
corpus, under statutes like our own, is a special proceeding, 
civil in character providing a summary remedy open to per- 
sons illegally detained. 39 C. J. S. 424, sec. 1; 10. J.S. 
1096, sec. 43; 1 C. J. 1010; 29 C. J. 8; People ex rel. Curtis 
y. Kidney, 225 N. Y. 299, 122 N. E. 241; Winnovich v. Em- 
ery, 83 Utah 345, 93 Pac. 988. It has been held that the pro- 
ceedings are not adversary in character, are not in a tech- 
nical sense a suit between the applicant and the officer, 
whose responsibility ceases when he makes return to the 
writ and brings the applicant into court, for the court to 
pass upon the ultimate question whether or not the appli- 
cant is unlawfully restrained of his liberty. Addis v. Ap- 
plegate, 171 Ia. 150, 154 N. W. 168; 89 C. J. S. 424, sec. 1; 
29 C. J. 6. This court has held that a habeas corpus pro- 
ceeding involving the custody of a child is a proceeding in 
rem, in which the res is the child and its custody. Terry v. 
State, 77 Neb. 612, 110 N. W. 733. As has been ably stated 
by other judicial authority, “It may be analogized to a pro- 
ceeding in rem, and is instituted for the sole purpose of hav- 
ing the person restrained of his liberty produced before the 
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judge, in order that the cause of his detention may be in- 
quired into and his status fixed. The person to whom the 
writ is directed makes response to the writ, not to the peti- 
tion. * * * The respondent, in his answer to the writ, seeks 
simply to justify his conduct and relieve himself from the 
imputation of having imprisoned without lawful authority 
a person entitled to his liberty. He comes to no issue with 
the applicant for the writ. He answers the writ.” Sim- 
mons v. Georgia Iron & Coal Co., 117 Ga. 305, 43 S. E. 780. 
See, also, Comp. St. 1929, secs. 29-2802, 29-2817; 25 Am. 
Jur. 241, sec. 187. Also, it has been held that since the is- 
sues are raised by the return to the writ, the function of the 
petition is to procure the issuance of the writ, and ordinar- 
ily when this is done, the petition is functus officio for pro- 
cedural purposes. 25 Am. Jur. 235, sec. 124. We are un- 
able to find any provision in our statutes for service upon 
respondent of any other process except the writ, although 
in a few other jurisdictions, either by rule or statute, it is 
required that an order to show cause why the writ should 
not be allowed should be served upon respondent. Walker 
v. Johnston, 312 U. S. 275, 61S. Ct. 574. 

Our statute, section 29-2801, Comp. St. 1929, as applica- 
ble here, provides: “If any person, * * * shall be unlawfully 
deprived of his or her liberty, and shall make application, 
* * * to any one of the judges of the district court, * * * and 
does at the same time produce to such judge a copy of the 
commitment or cause of detention of such person, or if the 
person so imprisoned or detained is imprisoned or detained 
without any legal authority, upon making the same appear 
to such judge, by oath or affirmation, it shall be his duty 
forthwith to allow a writ of habeas corpus, * * * .” (Italies 
supplied.) Other sections of the same chapter provide for 
service of the writ, return, hearing, and review. 

It is generally held that the trial court may refuse to al- 
low a writ of habeas corpus where the facts alleged in the 
application would not warrant discharge of the prisoner, 
and the grant or refusal of the writ is a judicial act. 1 
Bailey, Habeas Corpus, 13, sec. 5; Goetz v. Black, 256 Mich. 
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564, 240 N. W. 94, 84 A. L. R. 802. Habeas corpus is a writ 
of right, but not a writ of course, and probable cause must 
first be shown which rightly prevents the writ from being 
trifled with by those who manifestly have no right to be at 
liberty. 25 Am. Jur. 153, sec. 16. Judicial discretion is ex- 
ercised in its allowance, and such facts must be made to ap- 
pear in the application to the court as in its judgment will, 
prima facie, entitle the applicant to be discharged from 
custody. 39 C. J. S. 486, sec. 6; 25 Am. Jur. 238, sec. 131; 
29 C. J. 14. Therefore, since the allowance of the writ by 
the court is a judicial act, as distinguished from a minis- 
terial one, it is generally held that mandamus will not lie to 
compel a judge to award a writ of habeas corpus upon his 
refusal to do so. 25 Am. Jur. 239, sec. 133. 

The constitutional and statutory right of appeal in ha- 
beas corpus proceedings is now given in most states, and 
it operates as a substitute for successive applications from 
court to court, or judge to judge, which the prisoner had a 
right to make at common law, in case his application was 
refused. Church, Habeas Corpus’ (2d ed.) 590, sec. 389b. 
Such successive applications are not appeals since each 
court and judge thereof exercises a primary jurisdiction. 
That procedure was always attended by some danger of in- 
justice and hazard of hardship or expense to both the pris- 
oner and the state. As a result legislative bodies including 
our own have substituted the right of appeal for the succes- 
sive applications permissible at common law. Church, Ha- 
beas Corpus (2d ed.) 601, sec. 389g. In this connection, it 
is to be noted that the statute (Comp. St. 1929, sec. 29- 
2801), provides that the application. shall be made to any 
one of the judges of the district court, and this court has 
held that “An application for a writ of habeas corpus to re- 
lease a prisoner confined under sentence of court must be 
brought in the county where the prisoner is confined.” Gil- 
lard v. Clark, 105 Neb. 84, 179 N. W. 396. 

The Constitution of Nebraska, art. I, sec. 24, provides: 
“The right to be heard in all civil cases in the court of last 
resort, by appeal, error, or otherwise, shall not be denied.” 
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Responding thereto section 29-2828, Comp. St. 1929, pro- 
vides: “The proceedings upon any writ of habeas corpus 
shall be recorded by the clerk and judges, respectively, and ° 
may be reviewed as provided by law for appeal in civil 
cases.” Also, section 20-1911, Comp. St. 1929, “A judgment 
rendered or final order made by the district court may be 
reversed, vacated:or modified by the supreme court, for er- 
rors appearing on the record.’ And, section 20-1902, 
Comp. St. 1929, “An order affecting a substantial right in 
an action, when such order in effect determines the action 
and prevents a judgment, and an order affecting a substan- 
tial right made in a special proceeding, * * * is a ‘final or- 
der’ which may be vacated, modified or reversed, as provid- 
ed in this chapter and chapter 19.” 

The question of the right to appeal from a disallowance 
of the writ has. never been heretofore directly raised in this 
court, although the right to review generally final orders in 
habeas corpus cases has been recognized and the procedure 
well established. In re White, 33 Neb. 812, 51 N. W. 287; 
In re Van Sciever, 42 Neb. 772, 60 N..W. 1087; State v. 
Decker, 77 Neb. 88, 108 N. W. 157; In re Application of 
Selicow, 100 Neb. 615, 160 N. W. 991; Gillard v. Clark, su- 
pra, In several other cases it has evidently been assumed 
that denial of the writ was a final order and reviewable. 
For example, in Hawk v. O’Grady, 1387 Neb. 639, 290 N. W. 
911, and Alexander v. O’Grady, 1387 Neb. 645, 290 N. W. 
718, appeals were directly taken to this court from denials 
of the writ by the trial court, and therein it was adjudged 
whether the application stated a cause of action requiring 
allowance of the writ. : 

It is generally held that an ex parte judgment is appeal- 
able where a statute reasonably construed gives a right of 
appeal therefrom. 4 C. J. S. 337, sec. 157. The test of fin- 
ality for the purpose of an appeal in a habeas corpus pro- 
ceeding is not necessarily whether the whole matter involved 
in the action is concluded, but whether the particular pro- 
ceeding or action is terminated by the judgment. Any judg- 
ment which ends the particular action or proceeding is final 
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for the purposes of appeal, if an appeal is permissible. Win- 
novich v. Emery, supra. 

There are numerous authorities holding that appeal will 
lie from denial of the writ under constitutional and statu- 
tory provisions in many respects similar to our own. In re 
Hammill, 9 S. Dak. 390, 69 N. W. 577, includes this state- 
ment: “When instituted in the circuit court, its decision will 
be a final order, affecting a substantial right made in a spe- 
cial proceeding, from which an appeal will lie to this court.” 
See, also, State ex rel. Keyes v. Buckham, 29 Minn. 462, 13 
N. W. 902. In Ex parte Edwards, 11 Fla. 174, the court 
held that, “error will lie to the Supreme Court from a re- 
fusal to grant a writ of habeas corpus,” which was reaf- 
firmed in Cooper v. Lipscomb, 97 Fla. 668, 122 So. 5. In In 
re Jennings, 46 Idaho 142, 267 Pac. 227, an application for 
a writ of habeas corpus was denied by the district court and 
appeal taken to the supreme court, wherein it was urged 
that the order was not a final judgment. However, the su- 
preme court overruled the contention citing, quoting from, 
and relying upon Winnovich v. Emery, supra. See, also, 
Costello v. Palmer, 20 App. D. C. 210; 25 Am. Jur. 239, sec. 
133. Likewise, in Hx parte Quirin, 317 U. S. 1, 63 S. Ct. 2, 
decided as late as July 31, 1942, the supreme court of the 
United States said (p. 24) : “While it is the usual procedure 
on an application for a writ of habeas corpus in the federal 
courts for the court to issue the writ and on the return to . 
hear and dispose of the case, it may without issuing the 
writ consider and determine whether the facts alleged by 
the petition, if proved, would warrant discharge of the pris- 
oner. Walker v. Johnston, 312 U. S. 275, 284. Presentation 
of the petition for judicial action is the institution of a suit. 
Hence denial by the district court of leave to file the peti- 
tions in these causes was the judicial determination of a 
case or controversy, reviewable on appeal to the Court of 
Appeals and reviewable here by certiorari. See Ex parte 
Milligan, 4 Wall. 2, 110-13; Betts v. Brady, 316 U. S. 455, 
458-461.’ See, also, Church, Habeas Corpus (2d ed.) 592, 
sec. 389d. 
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It would seem conclusive, under our constitutional and 
statutory provisions, that the case at bar is a proceeding 
upon a writ of habeas corpus which may be reviewed as 
provided by law in civil cases. Thus, we decide that the de- 
nial of relator’s application for a writ of habeas corpus and 
the refusal to allow the writ by the district court was a final 
order affecting a substantial right made in a special pro- 
ceeding, which in effect terminated the action. Such a final 
order is reviewable upon appeal to this court, thereby pre- 
senting for decision the sole question of whether relator’s 
application states facts sufficient to constitute a cause of ac- 
tion requiring the allowance of a writ of habeas corpus. 
Therefore, the special appearance of respondent is hereby 
overruled. 


JOSEPH T. MACAVoyY, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
15 N. W. 2d 45 


FILED JUNE 6, 1944. No. 31774. 


1. Homicide. A murder may be committed in the perpetration of 
a rape within the meaning of section 28-401, Comp. St. 1929, 
although it occurs after the rape itself has been technically com- 
pleted, if the homicide is committed within the res gestz of the 
rape, 


One who kills another in the perpetration of or attempt 
to perpetrate a rape is guilty of first degree murder without 
proof of premeditation, malice or intention. 

In a prosecution for murder in the perpetration of or 
attempt to perpetrate a rape, necessary elements of the crime 
may be established by circumstantial evidence. 

: EVIDENCE. In a prosecution for murder, torn and bloody 
articles of clothing found upon the body of the victim are proper 
to be received in evidence when sufficient foundation has been 
laid, where they tend to illustrate or clarify any controverted 
issue in the case. 


A photograph of the victim of a murder which 
tends to throw light upon or illustrates any controverted issue, a 
proper foundation for its reception in evidence having been laid, 
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may properly be received in evidence even if it presents a grue- 
some spectacle. 

The admission in evidence of a chisel found in 
defendant’s car at the time of his arrest which was shown to 
have fitted into various wounds inflicted upon the head of the 
victim of the homicide, and shown further to have been such an 
instrument as could have inflicted such wounds, was not erro- 
neous under the evidence and circumstances related in the opin- 
ion. 


: INSANITY: TRIAL. Where a defendant asserts that he 
is not guilty of the crime charged because of insanity, it is the 
province of .the jury to determine whether the defendant, at the 
time of the commission of the alleged crime, had sufficient mental 
ability to distinguish between right and wrong in respect to the 
subject matter of the inquiry. 

: A determination by the jury upon con- 
flicting evidence that a defendant was responsible for his acts 
under the foregoing rule will not ordinarily be disturbed on ap- 
peal. 


: TRIAL. Evidence examined and held to sustain the ver- 
dict of guilty of murder in the first degree and the death penalty 
prescribed by the jury and imposed by the trial court. 


ERROR to the district court for Clay county: EDMUND P. 
Nuss, JUDGE. Affirmed. 


August C. Krebs and D. B. Massie, for plaintiff in error. 


Walter R. Johnson, Attorney General, H. Emerson Kok- 
jer and Rush C. Clarke, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
‘YEAGER, CHAPPELL and WENKE, JJ. 


CARTER, J. 

The plaintiff in error, who will hereafter be referred to 
as the defendant, was convicted of first degree murder and 
a sentence of death imposed. Plaintiff in error brings the 
case to this court for review. 

On Saturday evening, August 7, 1943, the defendant, Jo- 
seph T. MacAvoy, aged 28, a soldier stationed at the Har- 
vard Army Air Base, went to Sutton, Nebraska, in com- 
pany with other soldiers. Considerable drinking of intox- 
icating liquors was indulged in by the defendant and his 
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companions. During the forepart of the evening defendant 
purchased a used car. The only tool in the car at the time 
it was purchased was an automobile crank. 

During the course of the evening defendant made an ap- 
pointment to meet Anna Milroy, a local girl 16 years of age, 
at 11:30 p.m. At about the appointed hour defendant ad- 
vised the others in his group that he had to return to the 
air base. He drove away, but came back and picked up 
Anna Milroy, who likewise by pretense had managed to sep- 
arate herself from the group. They drove one mile south 
of Sutton, turned off on a little used county highway and 
parked the car on the right side of the road. 

On August 9, the Monday following, the body of Anna 
Milroy was found in the ditch near the place where defend- 
ant’s car was parked on Saturday evening. There were 
many severe bruises on the back of the head apparently 
made with a blunt instrument. There was a gash on the 
left side of the head which penetrated the skull and was ap- 
parently inflicted with a sharp instrument. The jaw was 
badly broken. There were numerous bruises and discolor- 
ations about the head and face. Numerous bruises and 
scratches appeared on the shoulders, arms, abdomen and 
legs. The head and face were covered with blood. Decom- 
position had commenced, indicating that death had taken 
place at some period of time previous to the discovery of 
the body. 

On the Saturday evening when she was last seen on the 
streets of Sutton, Anna Milroy was wearing blue slacks, a 
pink blouse, and blue slippers. When her body was dis- 
covered she was wearing the same clothes. The legs of her 
slacks were pulled up to her knees and the upper part was 
pulled down from the waist below her hips. Her blouse was 
pushed up and was partly over her face, exposing the body 
from the hips to the breasts. The blouse was torn, one 
sleeve and the back being ripped open. The slacks were 
torn laterally in the crotch for six to eight inches. The 
underpants were torn, one section being entirely ripped 
out. They were down below the hips in approximately the 
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same position as the slacks. The heel of one slipper was 
broken off and was found in the immediate vicinity. Sev- 
eral buttons were torn from her clothing and were found 
near the body. 

There was a pool of blood eight inches in diameter in the 
grass just off the traveled portion of the highway. There 
was a smaller pool of blood near the head and approximate- 
ly nine feet from the larger one. Hair was found between 
the fingers of each hand. The body was removed to a mor- 
tuary where a picture was taken with the body in the same 
position it was in when it was discovered. The picture was 
received in evidence. 

The defendant testifies that two other soldiers had in- 
formed him that the girl was an “easy make” and that he 
had dated her for that reason. He says that after the girl 
got into his car they drove to the place where the girl’s body 
was subsequently found. His testimony is that they “‘pet- 
ted” for a little while and then engaged in voluntary sexual 
intercourse on the ground near the car. They then sat in 
the car and visited until defendant made some remark or 
inquiry regarding whether Anna was free from venereal 
disease. He says that she then slapped him and he flew 
into a rage and struck her, that she got out or fell out of the 
car and that he grabbed her and tore her clothes as she left 
the car. He thereupon seized the car crank on the floor of 
his car and beat her over the head with it and drove away: 
after he had dragged her into the ditch north of the road. 
He testifies that he then went back to the air base and went 
to bed. The next day he washed his car and remained on 
duty until evening. He then returned to Sutton and later 
in the evening returned to the scene of the tragedy. He 
says that he turned the body over on its back, discovered 
that the girl was dead and returned to Sutton and later to 
the air base. On Monday evening he was taken into custo- 
dy by the officers, and late in the evening when he was be- 
ing taken to Geneva for safe-keeping he confessed to the 
story that we have here related. He later reduced his con- 
fession te writing and signed it. It was received in evi- 
dence against him at the trial. 
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At the time he was taken into custody the crank which he 
asserted he used in killing the girl was not in his car, but 
was later produced and identified by him. There was found 
in the car at the time a chisel with a peculiarly split handle 
which made it easy to recognize. There is evidence that 
many of the wounds on the back of the head and the wound 
on the side of the head which penetrated the skull were of 
the exact size as the chisel and had the appearance of hav- 
ing been made by such an instrument. The defendant ad- 
mits using the car crank in killing the girl, but generated a 
great deal of excitement whenever the chisel was mentioned. 
He claims he never used the chisel on the girl and that it 
was placed in his car by a soldier at the air base. The chisel 
was recognized as one which had been in a tool box in the 
room where defendant slept. It was not in the car on Sat- 
urday night, the night of the killing, because defendant had 
purchased his car that same evening and had never had it 
out to the air base.. The chisel was used at the air base on 
Monday and one of the soldiers testified he put it in defend- 
ant’s car before they left for Sutton on Monday evening. 

It is upon this general state of facts that the jury found 
that defendant killed Anna Milroy in the perpetration of a 
rape and that defendant was therefore guilty of first degree 
murder as defined by section 28-401, Comp. St. 1929. 

The defendant contends that the evidence is insufficient 
to sustain a finding by the jury that Anna Milroy was killed 
by defendant while perpetrating a rape upon her. We think 
the evidence is amply sufficient to sustain such a finding. 
There is evidence that the girl had had recent sexual inter- 
course with a man as was shown by a microscopic examina- 
tion of the contents of the vaginal tract. There was ample 
evidence of force as was shown by the condition of her 
clothes and the manner in which they had been pulled up or 
down to afford access. That a struggle took place cannot be 
questioned. It requires no recitation of details to show 
that a jury could reasonably believe that Anna Milroy met 
her death as the result of a rape or an attempted rape. The 
evidence shows that the injuries then received were suf- 
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ficient to cause death. It is true that the defendant tells 
another story which would indicate that rape as a motive 
had been removed by the voluntary and concerted action of 
the parties before any physical assault was made. The jury 
did not believe this story and chose instead to believe that 
she met her death as the result of an attempted or per- 
petrated rape, a theory which was amply supported by the 
evidence and the physica] facts. The defendant did not at- 
tempt to explain, if his version of what happened were true, 
why the girl’s clothing was disarranged in such a manner 
as to afford sexual access. Neither does he explain the 
marks and bruises on the lower limbs and body which 
strongly indicated that gratification of sexual desires was 
the objective. All the circumstances indicate that rape was 
the motive and no reason is shown for their existence if de- 
fendant’s story were true. 

When a person is killed by another in the perpetration of 
or attempt to perpetrate a rape, an intent to kill is not a 
necessary element of the crime. It is first degree murder, 
whether an intent to kill.be shown or not. Morgan v. State, 
51 Neb. 672, 71 N. W. 788. The.defendant urges, however, 
that the killing occurred after the act of sexual intercourse 
took place and, consequently, it was not a killing in the per- 
petration of a rape. There is no merit in this argument. 
If a killing is committed within the res geste of the felony 
charged it is committed in the perpetration of, or attempt 
to perpetrate, the felony, within the meaning of the statute. 
Francis v. State, 104 Neb. 5, 175 N. W. 675. The reasons 
for this rule are well stated in Bissot v. State, 53 Ind. 408. 
wherein it is said: “Although we must construe criminal 
statutes strictly, adhere closely to the definition of crimes, 
and interpret technical words according to their fixed mean- 
ing, yet we cannot give to the section under consideration 
the construction contended for by the appellant. In our 
opinion, where the homicide is committed within the res 
geste of the felony charged, it is committed in the perpe- 
tration of, or attempt to perpetrate, the felony, within the 
meaning of the statute; and, being convinced in this case 


VoL. 144] JANUARY TERM, 1944 833 
MacAvoy v. State 


that the burglary charged was committed, and that the 
homicide was committed within the res gestx of the bur- 
glary, we must hold that it was committed in the perpetra- 
tion of the burglary, within the true intent and fair mean- 
ing of the statute. It seems to us that such a construction 
is safe to the State and the citizen, and the only one by 
which the intention of the legislature can be practically car- 
ried into effect.” See, also, Conrad v. State, 75 Ohio St. 52, 
78 N. E. 957; Commonwealth v. Osman, 284 Mass. 421, 188 
N. E. 226; State v. Whitfield, 129 Wash. 134, 224 Pac. 559. 

Complaint is also made that the state failed to prove that 
Anna Milroy was killed by the defendant in the perpetra- 
tion of a rape; that the evidence does not show that any 
rape was perpetrated or attempted. We have held many 
times that to sustain a conviction for crime the corpus de- 
lictt must be proved beyond a reasonable doubt and that it 
can properly be established by circumstantial evidence. Ma- 
her v. State, ante, p. 463, 13 N. W. 2d 641. The evidence 
and circumstances here shown are ample to sustain the con- 
clusion reached by the jury. 

Defendant urges that the trial court should instruct only 
on such degrees of homicide as find support in the evidence 
and infers that the trial court failed in this respect. The 
information charged the defendant with first degree mur- 
der on two counts. The first was on the theory that defend- 
ant killed Anna Milroy in the perpetration of a rape. The 
-second count was on the theory that defendant returned to 
the scene of his crime on the night following and finding 
the girl. still alive, completed the crime with the aid of a 
sharp instrument by projecting it through the skull and 
into her head. There is sufficient evidence to submit both 
theories to the jury. 

Defendant contends there was error in the admission of 
the various articles of clothing in evidence. We quite agree 
with defense counsel that torn and blood-covered clothing 
may not be properly in evidence where its only purpose is 
to horrify the jury. But where such articles of clothing 
have evidentiary value in determining the nature and mo- 


834 NEBRASKA REPORTS [VoL. 144 
MacAvoy v. State 


tive for the assault, they may properly be received in evi- 
dence. Hanks v. State, 88 Neb. 464, 129 N. W. 1011; Sim- 
mons v. State, 111 Neb. 644, 197 N. W. 398; Egbert v. State, 
113 Neb. 790, 205 N. W. 282. 

Complaint is also made of the court’s ruling permitting 
the picture of the girl in evidence, showing the position and 
condition of her clothing when she was found and the 
wounds which had been inflicted upon her. Where a pho- 
tograph illustrates or makes clear some controverted issue 
in the case, a proper foundation having otherwise been laid 
for its reception in evidence, it may properly be received, 
even though it may present a gruesome spectacle. Blazka 
v. State, 105 Neb. 18, 178 N. W. 882; eee v, State, 
142 Neb. 98, 5 N. W. 2d 222. 

It is also urged that the trial court erred in admitting the 
chisel in evidence. The chisel was found in defendant’s car 
at the time he was taken into custody. There is evidence 
tending to show that an instrument similar in size was used 
in inflicting the wound which extended through the skull 
and into the brain. There is expert evidence in the record 
that the girl was alive when this wound was inflicted. The 
chisel fit into the opening in the skull with exactness. It is 
true that there is evidence that defendant received the chisel 
into his possession on Monday afternoon shortly before his 
arrest. The chisel was ordinarily kept in the room where 
defendant slept. It must be pointed out, also, that defend- 
ant was convicted of killing Anna Milroy in the perpe- 
tration of a rape on the Saturday night of August 7, as 
charged in the first count of the information. The chisel, 
in so far as the evidence shows, played no part in the killing 
if it occurred on that night. The chisel was offered as part 
of the proof that defendant returned to the scene of his 
crime on Sunday night, found Anna alive and proceeded to 
terminate her life with some sharp instrument, claimed by 
the state to have been the chisel received in evidence. Un- 
der the circumstances shown the rights of the defendant 
were not prejudiced by the reception of the chisel in evi- 
dence. Bassinger v. State, supra. 
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Exceptions are taken to the instructions given by the trial 
court. We have examined them and find that they correctly 
state the law governing such cases. No error has been 
pointed out and we have found none in our scrutiny of them. 

It is urged that the sentence of the court is excessive and 
that, in the event the conviction is sustained, this court 
should reduce the sentence by virtue of the power vested in 
the court to so do by section 29-2308, Comp. St. 1929. The 
defendant contended that he killed the girl while in a fit of 
temporary insanity. A medical expert in the field of neur- 
ology and psychiatry testified that the defendant was tech- 
nically classified as a psychopathic personality with an ab- 
normal emotional response which is made worse by the use 
of alcoholic beverages. It was his opinion that defendant 
was in such a mental state at the time the crime was com- 

-mitted that he was unable to distinguish right from wrong. 
There was expert evidence to the contrary. The evidence 
of several lay witnesses who had known the defendant for 
several months was to the effect that in their opinion he 
was sane on and after the time of the killing. The issue 
was properly submitted to the jury, who determined it con- 
trary to the claims of the defendant. Defense counsel con- 
tend that defendant was abnormal when the crime was 
committed and that we should recognize and give effect to 
that fact by reducing the sentence. We think the defend- 
ant was abnormal when he committed this gruesome crime. 
We do not think any normal person could do the things the 
defendant did and have any valid claim of normalcy there- 
after. The legislature, in drafting and enacting our homi- 
cide law and in providing the penalties for its violation, 
must have felt that crimes would be committed by such ab- 
normal persons as would warrant the infliction of the death 
penalty. The test is whether defendant had sufficient men- 
tal ability to distinguish between right and wrong in re 
spect to the particular things he did in causing the death of 
this girl. The jury found that he was responsible for his 
acts. We think the evidence shows that the jury were en- 
tirely correct in so finding. The crime here committed is so 
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gruesome and depraved in character that a reduction of the 
sentence prescribed by the jury and imposed by the trial 
court would amount to a holding that capital punishment 
will never be enforced in this state, irrespective of the legis- 
lative enactments on the subject. We can find no justifiable 
reason for substituting our judgment for that of the jury 
and the trial court in prescribing and assessing a penalty 
which the law authorizes in such cases. The accused has 
had a fair trial, free even of any technical error. The judg- 
ment of the district court is in all respects affirmed, and 
Friday, September 29, 1944, between the hours of six o’clock 
a. m. and six o’clock p. m. of said day, is fixed as the date 
for carrying into effect the sentence of the district court. 
AFFIRMED. 


J. A. TEST, APPELLANT, V. JACK REICHERT, APPELLEE, 
14 N. W. 2d 853 


FILED JUNE 9, 1944. No. 31788. 


1. Public Lands. One may go upon open public land and, without 
enclosing such land within a fence, may establish himself there 
temporarily, and is not considered technically as a trespasser. 
Only the government, or one holding rightfully under the gov- 
ernment, can interfere with such occupation, and any rights 
growing out of such possession may be bought and sold. 

: Crops. The right to a crop of wheat which is growing 

on unenclosed public land is in the one who has planted it and 

looked after it, rather than in one who forcibly takes possession 
thereof against the will of the planter. 


APPEAL from the district court for Scotts Bluff county: 
CLAIBOURNE G. PERRY, JUDGE. Reversed. 


F. J. Reed, for appellant. 
Mothersead & Wright, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 
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PAINE, J. 

In a law action for the value of wheat wrongfully appro- 
priated, the court instructed a verdict for defendant, and 
plaintiff appeals. : 

Petition was filed November 3, 1948, alleging that plain- 
tiff, J. A. Test, was during the month of July, 1943, the own- 
er of approximately ten acres of growing wheat located on 
the southeast quarter of the northwest quarter of section 
27, township 22, range 58, Scotts Bluff county; that said 
wheat was a good stand, a good quality, and well matured, 
and produced 30 bushels of wheat per acre; that during the 
last week of July, 1948, the defendant, Jack Reichert, 
wrongfully and unlawfully cut, harvested, hauled off, and 
appropriated to his own use all of the aforesaid ten acres of 
wheat, and has ever since retained possession of said grain 
and wheat straw; that said wheat wrongfully appropriated 
by defendant was reasonably worth the sum of $357 and 
the wheat straw so appropriated was worth $25, and that 
there is due and owing from defendant to plaintiff the sum 
of $382, for which sum plaintiff prays judgment against de- 
fendant. 

On November 24, 1943, defendant filed answer to plain- 
tiff’s petition, denying each and every allegation therein 
contained, and praying that said action be dismissed. 

On December 8, 1943, the jury having been duly selected, 
the plaintiff introduced his evidence and rested. Where- 
upon defendant moved the court to direct a verdict for the 
defendant. At 1:30 p. m., same day, motion was argued 
and submitted, and the court thereupon sustained the mo- 
tion and directed a verdict. Whereupon, the following ver- 
dict was returned into court: 

“We, the Jury duly impanelled and sworn in the above 
entitled cause do find for the defendant. 

“Dated this 8th day of December, 1943. 

“Mrs. May Hawley 
“Foreman.” 
The motion for a new trial was overruled January 5, 1944. 
The plaintiff sets up his assignment of errors as follows: 
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The court erred in withdrawing this case from the jury and 
sustaining the defendant’s motion for a directed verdict in 
favor of the defendant, and in overruling plaintiff’s motion 
for a new trial. Plaintiff also charges error in sustaining 
the defendant’s objection to question No. 7, and to the offer 
of exhibits Nos. 3, 4, 5 and 6. 

The evidence disclosed that plaintiff had negotiated the 
sale of 160 acres of land about five miles south of Lyman in 
Scotts Bluff county, belonging to his wife, whom he had 
married six or eight months before, and which land was in 
section 27, township 22 north, range 58, to the defendant 
early in May, 19438, and gave possession of the crops on the 
place. There were no improvements on the land. 

However, in planting wheat in February, 1943, on the 
place he had sold, plaintiff had planted over ten acres of 
wheat on government land adjoining the place, and land 
which by the contour was easily farmed in connection with 
the 160 acres, but no public road led to this ten-acre tract, 
which could be easily reached by going across the land sold 
to defendant, and this ten acres had been farmed the year 
before by Guy Cavett, the tenant of plaintiff’s wife, in con- 
nection with her 160 acres of land, but he was leaving the 
place, so the plaintiff and a man hired by him went on and 
planted the wheat. After plaintiff planted this wheat in 
February, he was over there looking after the crop several 
times. 

When plaintiff and defendant were negotiating for the 
sale of the 160 acres in May, 1943, the defendant asked 
about the wheat on the government land adjoining, and 
plaintiff said he would sell him this ten acres of wheat for 
$50, and defendant answered, “No, I don’t want it.” “Q. 
What further, if anything, was said about it? A. Nothing 
more was said about it only I just laughed, well, I said, 
‘You say it ain’t worth it.’ I said, ‘I will cut three hundred 
bushels off of that little patch.’ He just laughed and that 
was about the extent of the conversation. * * * Q. Was there 
anything said between you and Mr. Reichert about your 
having the right to come across his place to harvest your 
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place? <A. I said, ‘Well, if you don’t want to buy it, I want 
to reserve the right to go in and get that wheat.’ Q. What 
did Mr. Reichert say? A. ‘Okeh.’ ” 

The evidence discloses that one Saturday night in July, 
between 6 and 7 o’clock, the plaintiff, who was living on the 
place across the road, and was out irrigating his alfalfa, no- 
ticed that defendant and his hired man, Russell Janis, had 
started cutting his wheat on this ten-acre tract, and he went 
right over, and he was asked to tell what happened. “A. I 
drove over there and turned around and drove back to the 
end, Mr. Reichert drove up with his tractor, and I said, 
‘Hello, Jack.’ He spoke. I said, ‘Why didn’t you let me 
know you were going to harvest my wheat? He said, ‘Your 
wheat?’ He said, ‘You ain’t got no wheat over here.’ IJ said, 
‘Jack, I offered to sell you this wheat and you refused to buy 
it.’ And he said, ‘Hell, everybody in the country knows I 
farm this place, and this place belongs to this place.’ I said 
‘You remember I offered to sell you this wheat for $50.00?” 
And he said, ‘Yeah; it wasn’t worth it then.’ Q. Was Mr. 
Janes present when you were having this conversation? 
A. Yeah, he was a short distance away—not too far. Q. 
What further, if anything, was said by Reichert? A. He 
just said, ‘You are just snooping in too much about me and 
about my business.’ And he said, ‘You are going to get hell 
knocked out of you.’ And I said, ‘By who?’ And he patted 
himself on the chest and said ‘Who?’ And he said, ‘By me.’ 
And I said, ‘I wouldn’t do that, if I were you, Jack, it might 
not turn out right.’ He said, ‘Get the hell out of here and 
stay out of my place.’ I said, ‘Okeh.’ Q. Did he continue 
on to cut the wheat? A. He continued on to cut the wheat.” 

Plaintiff testified that three or four days before he had 
gone over and looked at this wheat of his, and made ar- 
rangements to get the wheat cut. He testified that he had 
raised wheat since 1917, and that in his opinion the wheat 
would make 28 to 30 bushels to the acre, and described how 
he accurately measured the field of wheat and it had an 
area of 11 acres less one-tenth of an acre, and gave the ex- 
act dimensions in feet. 
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From this brief statement of the evidence, it can be seen 
that the plaintiff went upon this ten-acre tract and peace- 
ably planted this crop of wheat. He offered to sell it to the 
defendant when he bought the adjoining land, and upon de- 
fendant’s refusal to buy this growing wheat for the price 
offered of $50, the plaintiff reserved the right to go over the 
land he was selling for the purpose of harvesting this 
wheat. 

The defendant calls our attention to a United States stat- 
ute, 43 U.S.C. A. 302, sec. 1061, which is entitled “Inclosure 
of or assertion of right to public lands without title” and 
defendant insists that under this statute plaintiff’s asser- 
tion of a right to the exclusive use of the land on which he 
had planted his wheat was unlawful. This act was passed 
by Congress on February 25, 1885, and was doubtless de- 
signed for the purpose of making it illegal for the cattlemen 
to fence in vast tracts of government land. Under the an- 
notations to this section, we find that in 1889 this act came 
before the Wyoming court, which placed a limitation upon 
this section, which may be briefly stated as follows: It has 
been said that two things are forbidden by this act, (1) the 
enclosure, and (2) the assertion of a right to the exclusive 
use of public lands without right or color of title. ‘The ac- 

_ tual use, as distinguished from the assertion of the right to 
use, is not forbidden.” It has been held that the only judg- 
ment which can under this act be rendered in a civil suit is 
for the destruction of the fence and an injunction against 
its rebuilding. United States v. Douglas-Willan Sartoris 
Co., 3 Wyo. 287, 22 Pac. 92. 

In Tarpey v. Madsen, 178 U. S. 215, 20 8. Ct. 849, Mr. 
Justice Brewer said: “It must be remembered that mere oc- 
cupation of the public lands gives no right as against the 
government. It is a matter of common knowledge that 
many go on to the public domain, build cabins and establish 
themselves, temporarily at least, as occupants, * * *. These 
occupants are not in the eye of the law considered as tech- 
nically trespassers. No individual can interfere with their 
occupation, or compel them to leave. Their possessory 
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rights are recognized as of value and mage the subjects of 
barter and sale.” 

From these authorities it appears that one may go on 
open public lands and establish himself there temporarily, 
but not enclose such lands with a fence, and is not consid- 
ered as technically a trespasser. No individual can inter- 
fere with such occupation, and any rights growing out of 
such possession may be sold. 

It is the law that “one may acquire rights in public lands 
by adverse occupancy against all third persons, and this is 
true even though the claimant admits the government’s 
ownership; in other words, the claimant’s possession may 
be adverse without being hostile to the government.” 1 
Am. Jur. 848, sec. 104. 

While it is true that the title of the United States to pub- 
lic land carries with it everything growing on the land, and 
a trespasser on public lands does not acquire title against 
the government as to crops grown by him on such lands, yet 
as between two trespassers the one who sowed the seed 
would have the title. 

“The title of the United States to public land carries with 
it everything growing on such land, and as against the 
United States a trespasser on public lands does not acquire 
title to crops grown by him on such lands; but as between 
two claimants of a crop, it has been held that the one in pos- 
session of the public land and who sowed the seed has title, 
and that one in possession in good faith endeavoring to 
perfect his title, is entitled to crops sown and harvested by 
him during his possession, as against another who is finally 
adjudged the owner by virtue of an entry made by himself.” 
50 C. J. 907. 

In Buford v, Houtz, 133 U. S. 320, 10S. Ct. 305, it is said: 
“We are of the opinion that there is an implied license, 
growing out of a custom of nearly a hundred years, that the 
public lands of the United States, especially those in which 
the native grasses are adapted to the growth and fattening 
of domestic animals, shall be free to the people who seek to 
use them where they are left open and unenclosed, and no 
act of government forbids this use.” 
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“There is an implied license to the public to go upon the 
unappropriated public lands of the United States, and pas- 
ture stock thereon, and cut the native grasses therefrom, 
for the purpose of making hay. One who has cut hay from 
such land is the owner thereof, and therefore may sue for 
destruction by fire negligently set out by another.” Math- 
ews v. Great Northern Ry. Co., 7 N. Dak. 81, 72 N. W. 1085. 
See, also, 50 C. J. 906. 

The right to a crop of wheat which is growing on public 
land is in the one who has planted it and looked after it, 
rather than in one who forcibly takes possession thereof 
against the will of the planter. 

In our opinion, the trial court was in error in instructing 
a verdict for defendant. As the case will again be tried to 
a jury, the other assignments of error about errors as to 
rulings upon the oral evidence and admission of exhibits 
may not occur in the next trial. The verdict is set aside and 
the cause reversed. 

REVERSED. 


ALTA BERYL SAUM, APPELLANT, V. WILLIAM C. SAUM, 
APPELLEE. 
14 N. W. 2d 844 


FILED JUNE 9, 1944. No. 31787. 


1. Divorce. The decree for child support in a divorce action is at 
all times subject to review in the light of changing conditions 
regardless of the particular language of the award. 

In determining the amount of alimony to be allowed in 

a divorce action the character and situation of the parties and 

the other surrounding circumstances should be considered as well 

as economic considerations. : 


APPEAL from the district court for Lincoln county: ISAAC 
J. NISLEY, JUDGE. Reversed, with directions, 


William E'. Shuman, for appellant. 
E. H, Evans, contra. 
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Heard before SIMMONS, C, J., PAINE, CARTER, MESSMORE, 
YEAGER and WENKE, JJ. 


YEAGER, J. 

This is an action for divorce instituted by Alta Beryl 
Saum, plaintiff and appellant, against William C. Saum, de- 
fendant and appellee. 

The parties were married on October 26, 1933, and as a 
result of the marriage one child, a daughter, was born on 
June 1, 1940. 

On October 16, 1943, a decree was entered granting a 
divorce to the plaintiff. By the decree plaintiff was award- 
ed the custody of the minor child of the parties. Also by 
the decree the defendant was required to pay to plaintiff for 
the support of the minor child $5 per week until the further 
order of the court, and as alimony for the plaintiff $1,000 
payable at the rate of $10 per week. Later on rehearing 
based on newly discovered evidence the weekly payments 
for the support of the child were increased to $7 per week 
and otherwise the decree remained the same. 

The grounds for divorce need not be set out beyond the 
statement that it appears that the ground upon which it 
was granted was extreme cruelty on the part of defendant 
which was sufficiently proved. No defense was tendered. 

That part of the decree relating to divorce is not in issue 
here. The plaintiff has appealed from the part of the de- 
cree pertaining to support for the child and alimony for 
herself. She seeks to have the decree modified so that week- 
ly payments for child support shall continue until the child 
shall attain her majority and so that payments of alimony 
of $10 per week shall continue until the child shall have at- 
tained the age of 10 years. 

As to the first of these propositions we cannot see any 
useful purpose in a change of the decree in the manner re- 
quested. The decree for child support in a divorce action is 
at all times subject to review and adjustment in the light 
of changing conditions regardless of the particular lan- 
guage of the award. Section 42-312, Comp. St. 1929, deal- 
ing with this subject is the following: “If the circumstances 
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of the parents shall change, or it shall be to the best inter- 
ests of the children, the court may afterwards, from time to 
time, on.its own motion, or on the petition of either parent, 
revise or alter to any extent, the decree so far as it concerns 
the care, custody and maintenance of the children or any of 
them.” 

The second proposition does not permit of such ready de- 
termination. The pertinent statutory provision is section 
42-318, Comp. St. 1929, as follows: “Upon every divorce 
from the bonds of matrimony for any cause excepting that 
of adultery committed by the wife, and also upon every 
divorce from bed and board, from any cause, if the estate 
and effects restored or awarded to the wife shall be insuf- 
ficient for the suitable support and maintenance of herself 
and such children of the marriage as shall be committed to 
her care and custody, the court may further decree to her 
such part of the personal estate of the husband and such 
alimony out of his estate as it shall deem just and reason- 
able, having regard to the ability of the husband, the char- 
acter and situation of the parties, and all other circum- 
stances of the case.” 

The facts to be applied to this statutory provision are 
substantially as follows: At the time of the divorce plaintiff 
was 37 years of age; defendant was 34; there was a child 3 
years of age, nervous and high-strung with some kind of 
ailment requiring medical attention; the custody of the 
child was given to the mother; neither of the parties had 
any money or property except a small amount of household 
goods which was given to the plaintiff; prior to and since 
the decree plaintiff made a home for herself and the child 
in a small, rented, three-room dwelling; plaintiff has not 
been trained for any gainful occupation ; defendant is a bar- 
tender, regularly employed with a net weekly income of 
slightly more than $37.50 per week; the responsibility for 
the divorce was entirely that of defendant; that under con- 
ditions obtaining before and at the time of the trial it re- 
quired approximately $80 per month to maintain plaintiff 
and the child of the parties, which monthly amounts were 
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paid by defendant except for a short time before the trial. 

On the face of the record there can hardly be any ques- 
tion that plaintiff has no estate or effects from which sup- 
port and maintenance may be obtained for her and the child 
of the parties. There is further no question that at the time 
of the trial the amounts allowed were reasonable, having 
regard to the ability of the husband, the character and sit- 
uation of the parties and the other circumstances disclosed 
by the record in the case. 

There is nothing in the record to disclose that after the 
expiration of 100 weeks the situation will have changed in 
any material particular, On the other hand the evidence 
would seem to indicate that the child of the parties will, on 
account of characteristics outlined in the evidence, require 
close care and attention by the mother, and the mother 
seeks the increased alimony in order that she may give the 
required care until the child arrives at the age of 10 years. 

It would seem therefore that adequate provision under 
the factual situation and the statute for a sufficient length 
of time for this woman and child has not been made. 

From an examination of the precedents it is readily as- 
certainable that no fixed rule has been or can be established 
governing the determinations of the courts in such cases as 
this. In some cases where the economic considerations were 
somewhat similar to those surrounding these parties lesser 
amounts of alimony have been awarded and in some greater 
amounts. 

As the statute points out, however, economic considera- 
tions are not the only ones to be examined. The character 
and situation of the parties and the other surrounding cir- 
cumstances must be considered. 

To require that defendant pay in accordance with the de- 
mand of plaintiff is, under present conditions, within the 
ability of defendant. 

On the matter of the character of the parties there is no 
reflective word in the record against the plaintiff. On the 
other hand the evidence is without dispute that the defend- 
ant sacrificed his own home and gave up his faithful wife 
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and his child because of an amour with another woman, or 
as he said his chance “to go to the top” with another woman. 

Under such circumstances the courts ought not to permit 
him to throw off his ties without making reasonable pro- 
vision for those who were cast aside. 

The difficulty arises in determining what is reasonable 
and the making of provision for payment. 

In McGechie v. McGechie, 48 Neb. 523, 61 N. W. 692, the 
practice of providing periodical payments of alimony for 
an indefinite period of time or for life was disapproved in 
the following words: “We do not approve of allowing ali- 
mony in the form of an annuity, or requiring the husband 
to pay a fixed sum each month during the life of the other 
party, or for an indefinite period of time.” 

By the later decisions it becomes apparent that the dis- 
approval contained in this case has not been deemed a pro- 
hibition against allowing alimony in the form of an annu- 
ity, or against requiring a husband to pay a fixed sum each 
month during the life of the other party, or for an indefinite 
period of time. See Hays v. Hays, 75 Neb. 728, 106 N. W. 
778; Boxa v. Boxa, 92 Neb. 78, 187 N. W. 986; McCord v. 
McCord, 119 Neb. 891, 231 N. W. 957; McCord v. McCord, 
128 Neb. 230, 258 N. W. 474. It appears however that it is 
a caution to be observed and that the practice disapproved 
should not be resorted to unless the facts and circumstances 
of the particular case wil] not permit of any other just and 
equitable determination of the rights and liabilities of the 
parties flowing from the previously existing marriage re- 
lationship. 

As has been pointed out plaintiff seeks to have the weekly 
payments of alimony continue until the child attains the age 
of 10 years. This might appear to invoke a contingency 
which would justify the application of the exception to the 
rule that alimony payments should not be allowed at fixed 
intervals for an indefinite period of time, yet under the facts 
and circumstances disclosed by the record we do not believe 
such a decree is justified. 

The design of the statute and the decisions is, if reason- 
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ably practicable, at the time of severance of the marriage, 
by decree, to fix definitely the property rights of the par- 
ties in the light of the then and previously existing condi- 
tions. It cannot be said that this attitude eliminates every 
species of possible injustice or uncertainty, but it contrib- 
utes less to injustice and uncertainty than property divi- 
sions and allowances which depend upon speculative contin- 
gencies. This is especially true in respect to title to real es- 
tate since contingent decrees as well as decrees for a definite 
amount of alimony payable periodically are liens upon real 
estate for the unpaid amounts allowed. 

We conclude therefore that an award of alimony for plain- 
tiff should have been made approximating the amount re- 
quested by her. An amount so approximating would be 
$3,000, instead of $1,000, payable at the rate of $10 per 
week for 300 weeks. This would be slightly less than the 
amount requested. 

The decree of the district court is to the extent indicated 
reversed and the cause remanded with directions to enter 
decree in accordance with this conclusion with provision 
that the date for commencement of payments shall be Octo- 
ber 16, 1948, the date fixed in the original decree. 

Plaintiff having made application to the district court 
for an allowance for counsel fees, which was denied, and the 
record having been preserved thereon and presented to this 
court by assignment of error, an allowance of $25 is allowed 
for service of counsel in that court. A further allowance of 
$100 is allowed for service of counsel in this court. 

REVERSED, WITH DIRECTIONS. 


CLARENCE RUNNER ET AL., APPELLANTS, V. FRED PIERSON 
ET AL., APPELLEES. 
‘14. N. W. 2d 847 


Fitep JUNE 9, 1944. No. 31777. 


1. Fixtures. Fences constructed upon a farm are generally held to 
be fixtures and a part of the realty unless specifically exempted 
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by contract or otherwise. Whatever is thus affixed to the land 
becomes subject to the same rules of law as the land itself. 
Fixtures placed upon the land of another by a stran- 
ger without previous consent of the owner and without any con- 
tract with him, express or implied, to the contrary, become a 
part of the realty and may not be removed by the party erect- 
ing them or his vendee as against the owner of the soil. 


APPEAL from the district court for McPherson county: 
J. LEONARD TEWELL, JUDGE. Reversed, with directions. 


Hoagland, Carr & Hoagland, for appellants. 
Beeler, Crosby & Baskins, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, YEAGER, 
CHAPPELL and WENKE, JJ. 


‘ 


CHAPPELL, J. 

This is a suit to enjoin defendants, appellees, from tres- 
passing upon lands belonging to plaintiffs, appellants, and 
removing wire fences therefrom. The trial court in its de- 
cree dismissed the action as to defendant William Chess- 
more, but permanently enjoined defendant Fred Pierson 
from trespassing upon the lands and removing fences be- 
tween sections 28 and 29. There is no controversy here 
about this portion of the decree. However, in its decree the 
trial court also found for Fred Pierson, hereinafter called 
defendant, as to the fences between sections 20 and 21 and 
across the center of section 29, all in township 17 north, 
range 32, McPherson county, Nebraska, from which plain- 
tiffs appeal contending that this part of the decree is con- 
trary to the evidence and the law. We agree with these con- 
tentions. 

The record discloses that plaintiffs are owners of all the 
property involved, except 80 acres in section 29, and have 
been in possession thereof for several years. Defendant 
for a long period of time leased, but now owns, certain ad- 
joining lands. When defendant and his predecessor fenced 
their own lands, they, without any lease or other authority 
of the owner from whom plaintiffs obtained title, fenced 
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and cross-fenced the lands here involved to give them wider 
and more extensive grazing lands. 

The trial court found specifically in its decree that in 
1924 fences were constructed between sections 20 and 21, 
and in an easterly and westerly direction near the half-sec- 
tion line across section 29, out of material belonging to de- 
fendant or his vendor, and that such fences were defend- 
ant’s personal property which never became affixed to the 
land and were therefore removable by him, While we be- 
lieve there is compelling evidence in this record that the 
fences were constructed in the first instance before 1924, 
and by persons other than defendant, it is immaterial in 
our view of the case. 

Counsel for the parties have devoted a large part of their 
briefs to a discussion of the law of fixtures, which we do 
not deem it necessary or proper to discuss at length in this 
opinion. Suffice it to say, that fences constructed upon a 
farm are generally held to be fixtures and a part of the 
realty unless specifically exempted by contract or otherwise. 
36 C. J. S. 915, 916, sec. 11; Pabst v. Ferch, 126 Minn. 58, 
147 N. W. 714; Leo Co. v. Jersey City Bill Posting Co., 78 
- N. J. Law 150, 73 Atl. 1046. Whatever is thus affixed to 
the land becomes subject to the same rules of law as the land 
itself. Ewell, Law of Fixtures (2d ed.) 77, sec. 51. 

Defendant long ago parted with possession of the lands 
upon which the court found that he had constructed the 
fences. If he ever was a tenant at will, as contended by 
him, his right to remove such fences was lost when his ten- 
ancy terminated and he parted with possession, in the ab- 
sence of a contract with, or consent of, the owner to the con- 
trary. This principle finds support in many decisions of 
this court in cases of a similar nature. Friedlander v. Ry- 
der, 30 Neb. 783, 47 N. W. 88; Free v. Stuart, 39 Neb. 220, 
57 N. W. 991; Fuller v. Brownell, 48 Neb. 145, 67 N. W. 6; 
Stevens v. Burnham, 62 Neb. 672, 87 N. W. 546; Fenimore 
v. White, 78 Neb. 520, 111 N. W. 204; Frost v. Schinkel, 
121 Neb. 784, 238 N. W. 659. See, also, 22 Am. Jur. 756, 
sec. 48; 36 C. J. S. 978, sec. 41; Ewell, Law of Fixtures (2d 
ed.) 199, sec. 139. 
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However, the record discloses that defendant never was 
a tenant at will or otherwise of the land involved. It is ad- 
mitted that he never had any lease or right to a lease of the 
property or any agreement with any one concerning either 
constructing or removing the fences. Under these circum- 
stances, we are required to apply the general rule that fix- 
tures placed upon the land of another by a stranger with- 
out previous consent of the owner and without any contract 
with him, express or implied, to the contrary, become a part 
of the realty and may not be removed by the party erecting 
them or his vendee as against the owner of the soil. Ewell, 
Law of Fixtures (2d ed.) 80, sec. 54, and 86, sec. 57; 26 C. 
J. 672; 36 C. J. S. 962, sec. 25a. 

There are many cases almost directly in point which sup- 
port this position. It was held in Ebersol v. Trainor, 81 Ill. 
App. 645, that, “Where a person erects a wire fence upon 
the land of another without the owner’s consent, such fence 
becomes a part of the realty and such person parts with his 
ownership of the materials entering into the fence and has 
no further right thereto.’’ Also, in Kimball v. Adams, 52 
Wis. 554, 9 N. W. 170, “Where a fence is built, as a per- 
manent structure, by one person upon the land of another - 
without any agreement between the parties as to a right of 
removal, it becomes a part of the realty; * * *.” Likewise, 
in Burlerson v. Teeple, 2 Greene (Ia.) 542, where a fence 
was constructed without consent upon government lands 
which were later sold to another, the court said: “ ‘It is a 
general principle that all permanent buildings follow the 
tenure of the soil on which they are erected. The fence 
which encloses a field is within the doctrine. It is necessary 
for the use and occupation of the ground, and cannot be re- 
moved without injury to the freehold. On alienation it 
passes with the soil.’ Seymour v. Watson, 5 Blackf. 555; 
*** 9 Finally, in Heubschmann v. McHenry, 29 Wis. 655, 
it was said: ‘“‘And, indeed, it would be strange * * * if it 
were to be held that the mere trespasser, entering without 
any title and erecting * * * improvements, having in all 
other respects the character of fixtures, could show that they 
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were not, by showing that his intention was at some future 
day to remove them. This would be a new way of defeating 
the rights of the owner of the soil to fixtures and improve- 
ments thus annexed, and which, by the common law as it 
now exists and always has, confessedly belong to him.” See, 
also, Ewell, Law of Fixtures (2d ed.) 59, sec. 41. : 

Defendant contends that he is entitled to remove the 
fences by reason of a custom prevailing among ranchmen 
in western Nebraska. Whether such a custom, if proved, 
would have application here we need not decide since the 
record shows a complete failure to prove the necessary ele- 
ments to establish it. In this connection, the rule is that, 
“It is incumbent upon one relying on a special custom as a 
basis of recovery or of defense, not only to allege and prove 
such custom, but also to prove that the person sought to be 
bound thereby had knowledge thereof and contracted with 
reference thereto.” State ex rel. Sorensen v. Nebraska State 
Bank, 120 Neb. 539, 234 N. W. 82. 

We conclude that the trial court in its decree should also - 
have permanently enjoined defendant Fred Pierson from 
trespassing on plaintiffs’ lands and removing the fences be- 
tween sections 20 and 21 and across section 29. Therefore, 
the judgment of the trial court is reversed and the cause re- 
manded with directions to enter a judgment for plaintiffs 
in conformity with this opinion. 

REVERSED, WITH DIRECTIONS. 


GEORGE SCHRAM, APPELLANT, Vv. FRANK O. LOWDEN ET AL., 
APPELLEES, 
15 N. W. 2d 42 


Fitep JUNE 23, 1944. No. 31783. 


Trial. Where instructions are not inconsistent or contradictory but, 
considered together, correctly state the law, the judgment will 
not be reversed because one does not state the entire law on the 
subject, unless it appear that the jury were misled. 
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APPEAL from the district court for Gage county: CLOYDE 
B, ELLIS, JUDGE. Affirmed. 


Hubka & Hubka, for appellant. 
Chambers, Holland & Locke and Jack & Vette, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


SIMMONS, C. J. 

In this, action plaintiff sought to recover damages for per- 
sonal injuries resulting from being struck by the gate on a 
stock loading platform of the defendants. Trial was had. 
The jury found for the defendants. Plaintiff appeals. We 
affirm the judgment of the trial court. 

The defendants maintained a yard at their Clatonia sta- 
tion for the use of shippers of livestock. This yard was 
near a sidetrack, had a chute running from it, inclined up- 
ward to a loading platform built alongside the track. The 
loading platform, paralle] with the track, was 1614 feet 
long and five feet wide. The edge of the platform was about 
three and one-half feet from the nearer rail and 14 inches 
from a car on the tracks. The chute was perpendicular to 
the platform and centered on the side away from the track. 
Attached to the chute posts at the edge of the platform 
were two swinging, slatted gates, of heavy timber, about 
five feet wide and five feet high. One of these gates, re- 
ferred to here as the east gate, had an extension which 
made the gate five and one-half feet wide when closed. The 
west gate did not have such an extension at the time of the 
accident. Each gate was equipped with iron “holder” rods, 
so placed that when raised they did not interfere with the 
free movement of the gates and when lowered they locked 
the gates in position. These gates had a 180 degree arc, and, 
when extended at right angles to the platform, extended a 
few inches beyond the loading platform. The extension 
wing was so made that when extended it would fit against 
a car being loaded or unloaded. There also was a remov- 
able wooden “apron” used to floor the space between the 
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platform and a car being loaded or unloaded. When in place 
for the loading or unloading of a car, the gates, the apron, 
the platform and the chute made a runway from the pens to 
the car. 

The yards were used largely by one William Heller for 
the shipment of stock. To the west of the yards about 150 
feet was a highway crossing, and still beyond was an ele- 
vator served by the same sidetrack as the stockyard. 

On October 27, 1942, William Heller was preparing to 
ship a load of hogs. Plaintiff, a man 77 years of age, and 
about five feet, four inches tall, a relative of Heller’s by 
marriage, was asked to assist. A car was spotted at the 
platform. Plaintiff, at Heller’s direction, went upon the 
platform into the car, bedded down the car with straw and 
assisted in the selection of hogs to be shipped. Heller sent 
plaintiff to the station of defendants to order another car. 
Heller loaded the car. Plaintiff then went to Heller’s home 
to bring a lunch to Heller. Heller closed the car, removed 
the apron and placed it between the two gates. The exten- 
sion wing was pushed back into the main gate. The holder 
rods were not used to fasten'the gates in position. The - 
gates were left standing, with the extension pushed back, 
at about right angles to the front end of the platform, so 
that the gates may have extended over the edge of the plat- 
form, and with a clearance space of several inches between 
the car and the gates. 

An empty car stood east of the loaded car with a space of 
about 40 feet between the two cars. Shortly after noon, 
Heller had a truck preparing to move the loaded car and 
spot the empty car. An engine of the defendants moved 
into the side track to pick up the loaded hog car, to get a 
load of grain at the elevator, and to spot an empty car for 
loading. They instructed the truck driver to move and he 
did move out of the way. 

Stairsteps led up to the platform from the west. Heller 
instructed plaintiff to go upon the platform and watch the 
movement of the hogs in the car when the engine coupled on 
and moved the car, and to see that the second car was spot- 
ted properly. Plaintiff went upon the platform. 
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Up to this point there is no material dispute in the testi- 
mony. Plaintiff testified that he went upon the platform 
and stood with one hand on the west gate and the other on 
the car in a position where he could see around the gates 
and into the inside of the east end of the loaded car. He 
looked up, saw the engine coming down the sidetrack at a 
high rate of speed (fixed by another witness at ten to 15 
miles an hour), and the engine swaying from side to side, 
gaining speed; and that it made no stop either for the emp- 
ty car or to couple on the loaded car. He saw defendants’ 
employees looking at him. He turned to run off the plat- 
form to safety, heard the contact of cars coming together, 
then a crash. He was knocked to the ground and seriously 
injured. Plaintiff further offered evidence that the cars 
were painted red, the engine black, and that following the 
accident there was a gouge in the extension section of the 
east gate, near the bottom, leaving a black mark. Plain- 
tiff’s evidence also was that there was no wind at the time. 
Plaintiff’s theory was that the engine struck the east exten- 
sion gate, pushed it against: the apron and against the west 
gate, causing that gate to hit the plaintiff. 

Defendants offered evidence that the engine moved into 
the siding, stopped east of the stockyard and cars to re- 
move a derail appliance, then moved toward the stockyard 
at from two to four miles an hour, stopped to couple onto 
the empty car, then moved to the loaded car, stopped to cou- 
ple onto it, and then moved to the elevator to get the grain 
car. The brakeman making these connections was working 
on the side of the train away from the platform. As the 
engine approached the yards, the gates were observed to be 
in a position allowing ample space to clear the movement of 
the car and engine. The plaintiff was not seen to be on the 
platform. After observing that condition, the fireman (on 
the side next to the stockyard) was observing conditions at 
the crossing. The train moved down to the elevator (about 
600 feet from the yards), got the grain car and was return- 
ing toward the stockyard, when a man or men were ob- 
served running toward the plaintiff, and for the first time 
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defendants’ employees knew that an accident had happened. 
Defendants offered evidence that there was a strong wind 
blowing that day from the northwest, and that there were 
no marks on either the gate or the engine. The gates were 
farther to the west after the accident. There also was evi- 
dence that the wind and its effect on the gates were dis- 
cussed right after the accident in plaintiff’s presence and 
hearing. 

Plaintiff alleged negligence of the defendants in nine par- 
ticulars, in that they did not keep a proper lookout; did not 
give any warning; could have avoided injuring plaintiff had 
they kept a proper lookout; failed to note the condition of 
the gates, and had they done so could have stopped the en- 
gine and avoided the accident; failed to use any care to 
avoid hitting the gates; caused the engine to travel at a 
high rate of speed at the time it hit the gates and should 
have known that the plaintiff was on the platform; failed 
to discover plaintiff on the platform; failed to notify plain- 
tiff that they were going to proceed to the elevator ; and that 
the gate construction was unsafe. 

Defendants, answering, alleged plaintiff’s negligence in 
going upon the platform knowing that the cars were-to be 
moved, and when he knew or should have known that plain- 
tiff and his fellow workers had not fastened the gates to 
prevent their swinging into the side of the train ; that plain- 
tiff knew or should have known that the fastenings ‘of the 
gates had not been properly adjusted and nevertheless 
placed himself in a hidden position behind the gates and re- 
mained there when the gates swung into the train; and that 
plaintiff’s negligence was gross and proximately caused and 
contributed to the accident and injury. - 

Two of plaintiff’s allegations of negligence were “(h) 
That defendant’s employees and servants failed and neglect- 
ed to inform and give plaintiff notice that train was back- 
ing past the usual spotting place of stock cars and that en- 
gine would continue backing to the elevator in said yard” 
and “(i) Defendants permitted gates to be so constructed 
as to extend past south edge of platform, which condition 
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exposed danger to the plaintiff and caused premises to be 
unsafe.” The trial court did not submit these allegations 
of negligence to the jury. Plaintiff assigns that as error. 
As to paragraph (h), without determining whether or not 
defendants had a duty so to advise plaintiff, it is patent that 
plaintiff had that information. He knew the engine was 
coming in to move the loaded car and spot the empty one. 
He knew the cars were to be moved. He knew these had to 
be moved either forward or backward. He went upon the 
platform and close to the car to observe the effect of that 
movement on the hogs in the car. He, according to his tes- 
timony, anticipated a possible rough handling. The dis- 
tance of the movement, after it began, does not seem to be 
material. As to paragraph (i), there is no evidence that 
there was a faulty or dangerous construction of the gates. 
The evidence is that the gates were properly constructed 
for the purpose intended. We see no merit in this assign- 
ment. 

Plaintiff, contending that the trial court in five different 
instructions submitted the issue of contributory negligence 
to the jury, argues that there was no evidence of contrib- 
utory negligence and, hence, these instructions were erro- 
neous. The trial court rightly submitted that issue. The 
evidence would sustain a jury finding that the plaintiff went 
upon the platform when he knew or should have known that 
the gates weré unfastened, extending out toward the track 
and loaded car, and would swing toward him if force were 
applied to them from the opposite side; that he assumed a 
largely hidden position behind the gates in relation to the 
approaching engine, placed himself near the gates and the 
loaded car, and there awaited the coming of the engine and 
the moving of the cars; and that he knew or should have 
known that if force were applied to the gates, injury might 
follow. We see no merit in this assignment. 

Plaintiff contends that by several instructions given, the 
jury were in effect told that if they found Heller negligent 
in not fastening the gates, they then must find for the de- 
fendants, even though defendants’ negligence also was a 
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proximate cause of the injury; that the jury were in effect 
instructed to find that the defendants’ negligence was the 
sole cause of the accident before plaintiff could recover; 
that undue emphasis was placed upon defendants’ evidence 
and theory of the case; and that the trial court in one in- 
struction erroneously assumed certain facts to be support- 
ed by the evidence. Plaintiff further complains that the 
court should have given two tendered instructions to “‘off- 
set” the claimed error in the instructions as given. 

The trial court instructed the jury that it had not at- 
tempted to state all the law in one instruction, and that any 
single instruction must be considered in connection with all 
the other instructions and to “consider them in harmony 
with each other.” We have examined the criticized instruc- 
tions and, when taken as a whole, together with other in- 
structions given, find no basis for a claim that the jury 
were misled or that prejudicial error occurred. The rule 
is: “Where instructions are not inconsistent or contradic- 
tory but, considered together, correctly state the law, the 
judgment will not be reversed because one does not state 
the entire law on the subject, unless it appear that the jury 
were misled.” Torske v. State, 123 Neb. 161, 242 N. W. 
408. 

The judgment of the district court is affirmed. 

AFFIRMED. 


GRACE JENSEN, APPELLEE, V. CHARLES J. JENSEN, 
APPELLANT. 
15 N. W. 2d 57 


FILED JUNE 23, 1944. No. 31757. 


1. Divorce.. To secure an injunction against disposition of hus- 
band’s property in a divorce action, there must be a proper 
showing in the application. Peril to the fund or sufficient cause 
for belief that an unlawful disposition is to be made of the prop- 
erty out of which relief is sought must appear from the plead- 
ings, or by evidence. 
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2: When it is necessary to prevent defeating the order of 
the court by alienation of property, an injunction against alien- 
ation of real or personal property may be granted. 

3. The court has ample power to enforce a decree for ali- 


mony by the appointment of a receiver, and likewise, if expedi- 
ent, by injunction, either through a petition filed in the same 
suit, or by a separate application in the court which ‘Branted 
the decree. | 

4, Courts. Courts of general jurisdiction have the inherent power 
to do all things necessary for the proper administration of jus- 
tice and equity within the scope of their jurisdiction. 

5. Divorce. When the defendant’s property consists in a large meas- 
ure of bank deposits, currency, bonds and liquid assets, it is 
proper for a court to issue an injunction restraining the with- 
drawal of such funds upon proper application being made and 
a proper showing as to the need therefor. 

It is charged that attorney’s fees are clearly unreason- 
able and excessive. Fees in a divorce case must be reasonable 
in amount, and can only be awarded after a careful examination 
into the nature of the case, the skill necessarily devoted to the 
preparation and presentation of the questions, the character and 
standing of the counsel, together with a consideration of the 
amount involved and the results obtained for the client. Fees 
of $1,500 are not excessive. 


APPEAL from the district court for Douglas county : HER- 
BERT RHOADES, JUDGE. Affirmed as modified. 


Ziegler, Dunn & Becker, for appellant. 
J. M. Emmert, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


PAINE, J. 

In an action by the wife for a diveies: the trial court dis- 
missed the husband’s cross-petition, and granted the wife 
an absolute divorce, with alimony in the sum of $21,886.10 
and attorney’s fees in the sum of $1,500. From this decree 
the defendant appeals. 

Said decree also permanently enjoined defendant from 
transferring and conveying to any person any real or per- 
sonal property owned by him, and enjoined defendant from 
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disposing of his stock or holdings in the Chris Jensen & 
Sons Realty Company, and further enjoined the defendant 
from transferring any of the real or personal property of 
said corporation, but provided that such injunction should 
not apply to defendant’s personal checking account in the 
Omaha National Bank, which was under the name of the 
Omaha Wrecking Company, or his personal checking ac- 
count in the Douglas County Bank of Omaha. It was fur- 
ther provided that said restraining order and injunction 
shall be dissolved only upon the payment of alimony to the 
plaintiff of $21,886.10, with attorney’s fees and costs. 

The errors relied upon for a reversal by the defendant 
may be summarized as follows: The court erred in the find- 
ing that the defendant’s property is of the value of $70,- 
889.14, and entering judgment for alimony in the sum of 
$21,886.10; the court erred in basing its finding of alimony 
in favor of plaintiff on the gross value of defendant’s prop- 
erty, and in refusing to take into consideration tax liens 
and indebtedness of the defendant and of Chris Jensen & 
Sons Realty Company; the court erred in issuing an injunc- 
tion, upon filing of plaintiff’s original petition, enjoining de- 
fendant from disposing of or transferring his property 
and from going to his home, and continuing said injunction 
until the alimony and attorney’s fees are paid; the court 
erred in allowing attorney’s fees in favor of plaintiff in the 
sum of $1,500, and said judgment and decree of the court is 
contrary to law and contrary to the evidence. 

We will now present the main facts as disclosed by the 
evidence. The plaintiff is 56 years of age, and the defend- 
ant about the same. They were married in Omaha August 
21, 1917, and neither had been married before. Two chil- 
dren were born to this union, a daughter, Mary Annalee, 
who is now 283 years old and married to Wendell Anderson, 
and a son, Sgt. Edward C. Jensen, of Company A, 381st In- 
fantry, United States Army, stationed at Fort Lewis, Wash- 
ington, at the time of trial. The son, being unmarried and 
aged 21 years, testified to the fine Christian character of 
his mother. The testimony of the plaintiff and the two 
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children amply supported the charge of extreme cruelty as 
alleged in the third amended petition. 

The defendant has been more or less seriously ill since 
April 6, 1988, being afflicted with tuberculosis and diabetes, 
and has no chance at this time of being restored to good 
health. At the time of trial he was confined to the Douglas 
County Hospital, because that was the only Omaha hospital 
prepared to handle serious tubercular conditions. Defend- 
ant’s evidence was taken by deposition, as he was too sick to 
appear in court. 

It will be seen that the defendant is making no complaint 
against granting the wife an absolute decree of divorce. 
The argument of defendant is, however, addressed prin- 
cipally to these two points: That the value of defendant's 
property was fixed at much too high an amount, and the ali- 
mony judgment based thereon is excessive, as are the attor- 
ney’s fees; that the granting of a temporary injunction on 
the same day the petition was filed, and continuing the said 
injunction in full force and effect after decree was entered 
until the decree for alimony had been paid in full, with 
plaintiff’s attorney’s fees, is an error on the part of the trial 
court warranting a reversal of such decree for alimony and 
injunction. : 

We will, therefore, examine the facts in reference to the 
financial conditions. Christian Jensen, father of the de- 
fendant, who died July 18, 1938, was a very successful busi- 
ness man, and incorporated the Chris Jensen & Sons Realty 
Company in 1909, with 400 shares of stock. This was a 
holding company, of which the father retained 398 shares 
and one share was issued to the defendant by his father, 
and the remaining share was issued to John A. Byrne, a 
half-brother of the defendant, a man 63 years of age, who 
was one of the original officers of said corporation, and tes- 
tified that he had given all his time to looking after the in- 
terests of the corporation and working for it. He was sup- 
posed to get $100 a month, but in Item III in the will of 
Christian Jensen he was given $1,000 cash, the same to be 
in full of all sums due him for labor and services, and it was 
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further provided that he was to surrender his share of stock 
in said corporation, the same to be retired into its treasury 
as a condition precedent to receiving the $1,000 cash. 

In Item VIII testator stated that he was the owner of the 
capital stock of said corporation, and also of the Omaha 
Wrecking Company, which was not incorporated. Such will, 
after making numerous bequests, made Charles J. Jensen 
the residuary legatee of all of the remainder of his father’s 
property. Mr. Byrne testified he had not been paid any- 
thing for his services since Christian Jensen died, although 
he had continued to give all his time to looking after the 
varied business interests of the defendant. 

It was stipulated between the parties that cash on hand, 
cash in banks, and deposits in the Omaha Loan & Building 
Association and liquid assets amounted to $36,680.90. The 
home at 909 North Forty-ninth street, Omaha, was inherit- 
ed by the defendant from his mother’s estate. A farm near 
Louisville, Nebraska, was valued at $3,500, and a farm near 
Modale, Iowa, was valued at $4,000, making a total of $11,- 
500 for these three pieces of real estate, or a total of $48,- 
180.90 for assets the value of which was undisputed. 

There were, in addition, a large number of old brick and 
frame buildings in Omaha, including a three-story 40-room 
hotel building and the interest in a number of pieces of real 
estate belonging to the estate of Mary E. Jensen, his moth- 
er, in which the defendant owns a one-sixth interest, and all 
of these many pieces of real estate were given a value of 


$20,650 by the defendant Jensen and a value of $19,600 by . 


Thomas F. Quinlan, a real estate expert called by the de- 
fendant, and a value of $25,783.34 by W. O. Larson, a real 
estate expert called by the plaintiff. 

In the decree entered:by the trial judge, the total value of 
the defendant’s holdings was fixed at $70,889.14, from which 
it appears that the trial judge added a few thousand dollars 
to the defendant’s value, and his final amount appears to be 
practically the average between the amounts reached by the 
two experts, and from a careful analysis of each of the - 
many items making up these values we have reached the 
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conclusion that the trial judge gave a very patient and care- 
ful study to each and every item of real and personal prop- 
erty owned by the defendant and all of his interests there- 
in, and we have reached the conclusion that the trial judge 
was right. 

From this property, the trial judge directed that the 
plaintiff should be given a total amount of alimony of $21,- 
886.10, which was practically 30 per cent of the defendant’s 
holdings. In the alternative, the trial judge provided that 
the plaintiff, at her election, might take in lieu thereof $9,- 
000 worth of the $20,000 worth of Omaha city and school 
district bonds in the safety deposit box, the $1,336.10 de- 
posit of the defendant held in the name of the Omaha 
Wrecking Company in the Omaha National Bank, $2,550 
due and payable on a land contract from the Miller Chem- 
ical Company, and the home place at 909 North Forty-ninth 
street, Omaha, valued at. $4,000, together with the three- 
story brick building used as a hotel and rooming house, ap- 
praised by the defendant’s appraiser at $5,000, these var- 
ious items making a total of $21,886.10 at the value fixed 
upon them by the court in the decree. 

The decree further provided that Charles J. Jensen was 
permanently restrained and enjoined from transferring or 
conveying to any person his money, stock, bonds, bank ac- 
count, building and loan association account, personal or 
real property, or from transferring his stock in the Chris 
Jensen & Sons Realty Company, or from transferring any 
of the real or personal property of said corporation, which 
injunction should continue until the alimony and attorney’s 
fees were paid, but it was specifically provided that the in-- 
junction should not apply to his personal checking account 
in the Omaha National Bank under the name of the Omaha 
Wrecking Company, or to his deposit in the Douglas County 
Bank of Omaha. 

The defendant, instead of appealing, could have paid the 
alimony of $21,886.10 in cash out of his liquid assets of 
$36,680.90 standing in the name of the Chris Jensen & Sons 
Realty Company, the Omaha Wrecking Company, and in 
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his own safety deposit box, or if, on request, the plaintiff 
had elected to accept the alternative provisions provided in 
the terms of the decree, the bonds and the cash could have 
been turned over to plaintiff at once, and the title to the 
home and the hotel property transferred, and all of the re- 
mainder of the property would have belonged to the de- 
fendant, and in either case the injunction would have been 
dissolved at once by its terms if the attorney’s fee had also 
been paid. 

’ It is charged in the assignment of errors and argued in 
the brief that the judgment for alimony becomes a lien upon 
the property of the defendant, and is enforceable by execu- 
tion, and the court was entirely without authority to enjoin 
the defendant from transferring any of his property, there 
being no evidence that the defendant had any such inten- 
tion, and that the issuance of the injunction on the filing of 
the original petition, and the insertion of an injunction in 
the final decree, indicates a profound disregard of the prin- 
ciples of law recognized by this and other courts. 

In this case it also appears that at the time of the trial 
the defendant owned every share of stock of the Chris Jen- 
sen & Sons Realty Company, and therefore that corpora- 
tion, while owning title to many pieces of real estate and 
doing business with several financial institutions, was in 
reality the sole property of the defendant, and therefore 
plaintiff charges as proper for the trial judge to enjoin the 
defendant from transferring the capital stock of said cor- 
poration, or transferring the real and personal property 
owned by the corporation, as it was to enjoin the transfer 
of any other property owned solely by the defendant in his 
individual right. Therefore, we will consider the question 
whether in this particular case the fact that a judgment 
for alimony is a lien against the property of the defendant. 
was a sufficient protection for the plaintiff's judgment in 
this case, in which practically all defendant’s real and per- 
sonal property stood in corporate names of which he was 
sole owner. : 

In regard to alimony, we find that prior to 1883 this 
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court had held that alimony judgments were not a lien on 
real estate (See Swansen v. Swansen, 12 Neb. 210, 10 N. W. 
713; Brotherton v. Brotherton, 14 Neb. 186, 15 N. W. 347) 
and the legislature of 1883 enacted chapters 40 and 41, 
Laws 1883, to remedy this situation. Thereafter, it was 
held in Wharton v. Jackson, 107 Neb. 288, 185 N.- W. 428, 
and Lynch v. Rohan, 116 Neb. 820, 219 N. W. 239, that a 
decree was a lien upon the real estate of the husband. 

In Bigelow v. Bigelow, 131 Neb. 201, 267 N. W. 409, this 
court discussed the case of Cizek v. Cizek, 69 Neb. 800, 99 
N. W. 28, and called attention to the fact that that decision 
had been rendered in 1904 and that in 1907 the legislature 
had enacted section 42-321, Comp. St. 1929, which law made 
it discretionary with the court to award to the innocent 
party a share or interest in the real estate of the guilty 
party. 

Section 42-323, Comp. St. 1929, provides that the court 
may require the husband to give sufficient security for the 
payment of the alimony; that if he neglects to give such se- 
curity, or pay such alimony, his real or personal estate may 
be sold as upon execution, and further provides that the 
court may also appoint a receiver to take charge of his real 
and personal property, or both, and hold the same, together 
with the rents and profits therefrom, for security for the 
payment of installments of alimony. 

In Bruening v. Bruening, 143 Neb. 335, 9 N. W. 2d 399, 
it was said that the appointment of a receiver was a drastic 
remedy, and the orders therefor must be made in strict 
compliance with the statute. 

In Wolfe v. Wolfe, ante, p. 55, 12 N. W. 2d 368, defend- 
ant sought to obtain an injunction to restrain the plaintiff 
from collecting payments of temporary alimony awarded 
to her. It was held that the trial court erred in failing to 
dismiss the defendant’s petition for an injunction. 

Upon granting an absolute decree, the trial court may as- 
sign the property, both real and personal, between the par- 
ties as the demands of justice and equity may require. See 
Johnsen v. Johnsen, ante, p. 208, 12 N. W. 2d 837. 


VoL. 144] JANUARY TERM, 1944 865 


Jensen v. Jensen 


The situation which caused the trial judge to issue the in- 
junctions in the case at bar developed as follows: The orig- 
inal petition was filed March 2, 1943, and alleged that the 
defendant was about to transfer and convey certain prop- 
erty owned by him to another woman for the purpose of 
preventing plaintiff from having her lawful interest there- 
in and from ever becoming in possession of said property, 
and that by reason thereof an injunction should issue pre- 
venting the defendant from transferring and conveying 
any property whatsoever owned by him to any person or 
persons, and the plaintiff took oath to the statements there- 
in being true. 

On March 2, 19438, the trial court entered a restraining 
order against the defendant molesting the plaintiff and for- 
bidding him to go on the home property, and on the same 
day a restraining order was issued against the defendant, 
enjoining him from transferring or conveying to any per- 
son any of his real or personal property or that of the Chris 
Jensen & Sons Realty Company until further order of the 
court, and giving him ten days within which to show cause 
why said injunction should not become permanent. 

On March 8, 1948, defendant filed a motion to vacate the 
temporary injunction on the ground that the court had no 
authority or jurisdiction to issue the injunction, and that 
the same is void and of no effect in that it was issued with- 
out notice to the defendant or opportunity for a hearing, 
and that the allegations of the petition were not sufficient 
to authorize or confer jurisdiction on the court to issue the 
injunction, and on March 11, 1943, the application of plain- 
tiff for a temporary injunction and for attorney’s fees and 
court costs came on to be heard upon defendant’s motion to 
vacate the temporary injunction, and thereafter on March 
13 a new order was entered, which enjoined the defendant 
from transferring any real or personal property of his own, 
or of the Chris Jensen & Sons Realty Company, or of the 
Omaha Wrecking Company, and further enjoined him from 
interfering with the plaintiff or her use or occupancy of the 
family home, and directed that he pay her $15 a week and 
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all utility charges in connection with the home, and pay 
temporary attorney’s fees of $35 and court costs. This 
more extensive order of injunction provided that it should 
remain in full force and effect until further order of the 
court, and the temporary order of injunction issued March 
2, 1943, was vacated. 

The evidence of Carrie Lee was introduced for the pur- 
pose of supporting the defendant’s motion to dissolve the 
restraining order enjoining defendant from transferring 
property. She testified that she had been the superintend- 
ent of nurses of the Douglas County Hospital since Septem- 
ber, 1942, and prior to that had been a nurse there since 
1936. She testified that the defendant had been in the tu- 
bercular hospital four different times, staying from two or 
three months up to six months at one time; that she had 
frequently been invited to the defendant’s home by his wife, 
Mrs. Jensen ; that the wife had given her a Christmas pres- 
ent of $25, and that, as he was in an advanced stage of tu- 
berculosis, and his condition was serious, she had spent 
nights at his home to take care of him. 

The inference from all of the evidence on this point ap- 
pears to be that she was an excellent nurse, and became ac- 
quainted with the defendant, and she invited the Jensen 
family to her home at 2719 North Forty-fifth street, and 
that she was repeatedly invited to the Jensen home, and 
between September and December stayed there and helped 
take care of defendant during the nights for fear he might 
have a serious hemorrhage, and that she slept with Mrs. 
Jensen, and made no charge for her services in sleeping 
there at night while she was working at the Douglas Coun- 
ty Hospital in the daytime. 

The son, Sgt. Edward C. Jensen, testified that at least on 
two occasions when his father was not at the hospital he 
had seen his father’s car in front of the residence of Carrie 
Lee, and that on these occasions his father did not return 
home until 11:30 or 12 o’clock at night. On one occasion, 
when the plaintiff was writing a letter for the defendant, 
he said, “Carrie could do this business better than you can 
for me.” 
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Carrie Lee testified that she knew nothing of his hold- 
ings, and that he had never given her any presents, as all 
of the presents she had received came from his wife. 

The defendant, to support his charge that the court was 
without any authority to grant an injunction in this case, 
cites seven Nebraska authorities. The first one cited is 
Omaha Grain Exchange v. Spillman, 118 Neb. 729, 226 N. 
W. 452, an action to enjoin the attorney general of the state 
of Nebraska from enforcing a law with regard to reship- 
ment of grain in carlots as unconstitutional. 

The second case cited is Hotchkiss v. Keck, 84 Neb. 545, 
121 N. W. 579, which action involved a contest between the 
trustees of the city of Valparaiso as to who were duly elect- 
ed to that position. 

The third authority relied upon for reversal is State 
Bank of Nebraska v. Rohren, 55 Neb. 223, 75 N. W. 548, 
which involved a lease from a Seward bank to a farm in 
that county. 

The fourth case cited by the defendant is that of School 
District v. De Long, 80 Neb. 667, 114 N. W. 934, and in- 
volved the payment of school taxes under protest. 

In addition to these four cases, the defendant cites three 
divorce cases, one being Cizek v. Cizek, supra, which case 
has already been discussed herein, another being Ford v. 
Ford, 101 Neb. 648, 164 N. W. 577, which involved the ap- 
pointment of a receiver. 

The last of the seven cases cited by defendant on the in- 
junction is Kimbro v. Kimbro, 73 Neb. 171, 102 N. W. 271, 
which seems to be taken up with a discussion of the alimony 
allowance of $5,500, and holds that it is excessive, and it is 
reduced to $2,500. These were all of the cases cited by the 
defendant in support of his proposition that the court was 
without authority to issue the injunction restraining the 
defendant from transferring his property, and, strictly 
speaking, not one of them appears to support the defend- 
ant’s contention. 

However, the general powers of an equity court are 
broad enough to cover any emergency which threatens to 
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place defendant’s property out of the reach of plaintiff’s 
judgment for alimony. 

“There must be a proper showing for an injunction in the 
application. Peril to the fund or sufficient cause for belief 
that an unlawful disposition is to be made of the property 
out of which relief is sought must appear from the plead- 
ings, or by evidence.” 27 C. J. 8. 1064, sec. 267d. 

““ * * * there seems to be no question of her right to an 
injunction, in a proper case, to restrain him from wrong- 
fully interfering with the control or enjoyment of her -sep- 
arate estate, * **.” 27 Am. Jur. 187, sec. 586. 

In Hagert v. Hagert, 22 N. Dak. 290, 1383 N. W. 1035, it 
was held that an injunction may be granted where it is 
necessary to prevent defeating the order of the court by 
alienation of property. 

In Harding v. Harding, 120 Tl. App. 389, it was held that 
the court has ample power to enforce a decree for alimony 
by the appointment of a receiver, and likewise, if expedient, 
by injunction, either through a petition filed in the same 
suit or by a separate bill filed in the court which granted 
the decree. See Kiplinger v. Kiplinger, 172 Mich. 552, 138 
N. W. 230. 

“Courts of general jurisdiction have the inherent power 
to do all things necessary for the administration of justice 
within the scope of their jurisdiction.” Wassung v. Was- 
sung, 1386 Neb. 440, 286 N. W. 340. 

“As was stated by this court in Harle v. Earle, 27 Neb. 
277, 43 N. W. 118: ‘Wé are of the opinion that courts of 
equity should have and do have the jurisdiction to grant 
relief in cases of this kind without reference to the statutes 
of the state, but by and through the jurisdiction growing 
out of the general equity powers of the court.’” Wassung 
v. Wassung, supra. 

We now reach the seventh assignment of error, that the 
court erred in allowing attorney’s fees to the plaintiff in 
the sum of $1,500. The briefs present considerable argu- 
ment, pro and con, about the amount of attorney’s fees, 
which are claimed to be excessive. After the original peti- 
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tion was filed March 2, 1948, there were motions for tem- 
porary allowance, and restraining orders, and a constant 
succession of motions and hearings. In addition to the 
trial of the case, considerable time was spent in ascertain- 
ing the value of the defendant’s property, which was in an 
unusual form,—but only one expert witness on real estate 
values was called. 

Without citing cases, it is the rule that the attorney’s fees 
allowed in a divorce case are subject to review by this court, 
and they must be reasonable in amount, and cannot be 
based solely upon the amount of the alimony secured. 

We have made an examination of the nature of the case, 
the type of questions involved, the skill necessarily devoted 
to the preparation and presentation of these questions. to 
the court, the amount involved and the results obtained, 
and the character and standing of the counsel in this rather 
protracted litigation, and have reached the conclusion that, 
under all the circumstances, the fee of $1,500 allowed in the 
lower court was rather liberal, and because of that fact no 
additional sum is allowed plaintiff’s attorney for services in 
this court. 

And finally, we will discuss the eighth assignment of er- 
ror, that the judgment and decree is contrary to law. In 
this case, in which there was such a large amount of liquid 
assets, we find it would work no hardship on the defendant 
to fix the alimony at $21,886.10, to be paid at once in cash 
or bonds, but the decree then added, “‘that in lieu thereof, 
and at her election, the plaintiff may take’—then followed 
bonds, $9,000, and $1,336.10 bank deposit, $2,550 balance 
on land contract, the home at $4,000, the old hotel building 
for $5,000, total value, $21,886.10. After describing these 
items, the court added: “in the event, however, Grace Jen- 
sen, plaintiff, elects to take the moneys and property so des- 
ignated, same shall be accepted by her in full and complete 
payment of the said alimony judgment in the sum of $21,- 
886.10.” 

In the opinion of this court, it was improper to enter 
such an alternative decree, giving the plaintiff an election 
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to choose between two forms of decree. The trial court 
should enter a definite decree for $21,886.10 alimony, and 
provide the time of its payment. 
As thus modified, the decree of the trial court is affirmed. 
AFFIRMED AS MODIFIED. 


IN RE ESTATE OF MERTON E. HOUSE. 

FRED C. WARNEMUNDE, CLAIMANT, APPELLEE, Vv. W. ROLLIN 
SMITH, ADMINISTRATOR WITH THE WILL ANNEXED, 
OBJECTOR, APPELLANT. 

15 N. W. 2d 56 


FILED JUNE 28, 1944. No. 31794. 


Appeal and Error. Where the defeated party undertakes to perfect an 
appeal from an adverse ruling of the county court in a probate 
proceeding and orders a transcript in accordance with section 
30-1605, Comp. St. 1929, and the county judge by inadvertence 
neglects to certify the same, all other requirements having been 
met, the failure to certify the transcript will not defeat the 
appeal. 


APPEAL from the district court for Dawson county: ISAAC 
J. NISLEY, JUDGE. Reversed. 


Frank M. Johnson, for appellant. 
Cook & Cock, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


CARTER, J. 

Appellant complains of the action of the trial court in 
dismissing his appeal from the allowance of a claim against 
the estate of Merton E. House, deceased, for the reason that 
the transcript from the county court was not properly cer- 
tified by the judge of that court. 

On an appeal being taken in a probate matter the duty to 
prepare and transmit to the clerk of the district court a cer- 
tified transcript of the record and proceedings, on payment 
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of his fees therefor, is placed by statute with the county 
judge. Comp. St. 1929, sec. 30-1605. Where, as here, a 
duty is placed upon a public officer to perform acts neces- 
sary to perfect an appeal, his failure to perform cannot be 
charged to the litigant nor operate to defeat the appeal. 
In re Estate of Tagart, 119 Neb. 647, 230 N. W. 492. 

Appellee contends, however, that counsel for appellant 
became the agent for the county judge when he called at 
the office of the county judge, accepted the transcript and 
proceeded to file it in the office of the clerk of the district 
court. Assuming that appellant’s counsel was the agent of 
the county judge for the purpose of delivering the tran- 
script to the clerk of the district court within the time pre- 
scribed, the record shows that appellant’s counsel was not 
remiss in performing that duty. The duty of preparing 
and certifying the transcript was, however, never dele- 
gated. The oversight of the county judge in failing to at- 
tach his signature to the certification of the transcript can- 
not therefore be charged to the appellant and he cannot be 
deprived of his right to be heard on appeal because of the 
omission on the part of the county judge. 

The trial court erred in refusing to permit the proper 
certification of the transcript and in dismissing the appeal. 

REVERSED. 


DONALD S. WIGHTMAN, APPELLANT, V. CITY OF WAYNE, 
APPELLEE: C. H. HENDRICKSON, INTERVENER, APPELLEE. - 
15 N. W. 2d 78 


FILED JUNE 23, 1944. No. 31819. 


1. Municipal Corporations. In order for a city of the second class 
to enter into a valid contract, the yeas and nays of the city 
council must be called and recorded with reference thereto, with 
a majority of the whole number thus shown in the affirmative. 

20 — Where no record of the proceedings of the city council . 
with reference to a purported contract can be shown, there is a 
presumption that no such contract was entered into. 
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38. Judgment. The doctrine of res adjudicata includes not only the 
things which were determined in the former suit, but also any 
other matter properly involved which might have been raised 
and determined therein. 


APPEAL from the district court for Wayne county: FRED- 
ERICK L. SPEAR, JUDGE. Affirmed. 


H. E. Siman, for appellant. 
Russell W. Bartels and Mark Ryan, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER and CHAPPELL, JJ. 


CARTER, J. 

This is a suit to perpetually enjoin the city of Wayne 
from enforcing its lien for paving assessments upon cer- 
tain real estate owned by the plaintiff and for a decree re- 
quiring the city of Wayne to specifically perform its con- 
tract to satisfy such lien. The trial court found against the 
plaintiff and dismissed the case. Plaintiff appeals. 

This case is a sequel to the case of Taxpayers’ League v. 
Wightman, 139 Neb. 212, 296 N. W. 886. The property in 
question was formerly owned by Alfred H. Lewis. The 
taxes being in arrears, the city of Wayne brought a suit to 
secure a sale of the property for payment of the taxes. On 
March 18, 1932, a decree of foreclosure was entered in 
which it was found that one Alice V. Lewis had a first lien 
on the property for $235.72 with interest at 12 per cent per 
annum and that the city of Wayne had a second lien for 
$2,713.76 with interest at the same rate. The property was 
sold at judicial sale and one Walter S. Bressler bid it in for 
the city in the amount of $4,600, the approximate amount 
of the two liens and the interest due upon them. Plaintiff 
then began negotiating with the officers of the city for a 
purchase of the property. It was finally agreed that plain- 
tiff was to pay $1,500 for the property, free from all liens. 
Plaintiff paid $319.21 to Alice V. Lewis to satisfy her lien 
and $40 to Alfred H. Lewis for a quitclaim deed to the 
property. The balance of the $1,500 was paid to the city 
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and applied on taxes which accrued subsequent to the com- 
mencement of the foreclosure action. It is not disputed 
that the $4,600 bid, or any part of it, was ever paid by the 
city or its representative, Walter S. Bressler. 

The record discloses that the agreement made was en- 
tered into by plaintiff and the officers of the city without 
any record thereof appearing in the minutes of the city 
council. It is the contention of the intervener that a city of 
the second class cannot in this manner enter into a valid 
contract for the sale of real estate. In this we concur. The 
power of the city of Wayne to contract with reference to its 
real estate is limited by section 17-401, Comp. St. Supp. 
1941, and section 17-522, Comp. St. 1929. These provisions 
have been held to be mandatory. Payne v. Ryan, 79 Neb. 
414, 112 N. W. 599. And where, as here, no record of the 
proceedings of the city council exists with reference to the 
matter under consideration, the presumption is that none 
took place. Beverly Land Co. v. City of South Sioux City, 
117 Neb. 47, 219 N. W. 385. We necessarily conclude that 
there was no binding agreement made between the plaintiff 
and the city and, consequently, there is no agreement that 
can be enforced by the equitable remedy of specific per- 
formance. 

Plaintiff prays in this suit for a perpetual injunction 
against the enforcement of the city’s lien for taxes. In this 
respect we point out that in Taxpayers’ League v. Wight- 
man, supra, this court held that a finding that Donald S. 
Wightman was the owner of the property was correct, but 
that the finding that the city had no right, interest or claim 
upon said property and that the title thereto should be 
quieted in Wightman as against the city was erroneous. 
The effect of that holding was to confirm the title to the 
property in Wightman by virtue of the deed obtained from 
Alfred H. Lewis, the former title owner, subject to the lien 
of the city which is under discussion in the present litiga- 
tion. We can find no basis for the entry of an injunction 
restraining the enforcement of the lien. There is no valid 
contract that can afford the basis for such a decree. The 
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lien of the city is valid and no reason has been pointed out 
that would entitle plaintiff to relief by injunction. 

Plaintiff prays for general equitable relief and points out 
the facts which indicate that the equities of the situation 
are with him. He contends that he purchased the real es- 
tate in question for $1,500 which he paid. He proceeded 
during the pendency of the litigation to build a home upon 
the property worth approximately $8,500. He satisfied the 
first lien and procured a deed from the former title owner. 
Under these circumstances plaintiff claims that a court of 
equity should intervene and protect him by requiring the 
city to comply with an agreement which the city itself did 
not make. Ordinarily, if a city obtains money by mistake, 
or without authority of law, it has a duty to return it, but 
under the facts here recited plaintiff contends that this 
would not constitute an adequate remedy, and has not asked 
for its return. 

The intervener contends that any claims of plaintiff for 
general equitable relief are barred under the principles of 
res adjudicata. In Taxpayers’ League v. Wightman, supra, 
the defendant Wightman filed an answer in which he asked 
for a dismissal of plaintiff’s amended petition and for gen- 
eral equitable relief. Any available remedy could have been 
asserted in that case. The issues in that case in effect de- 
termined every issue raised by the present case. But wheth- 
er they were specifically determined or not, every issue in 
the present case could have been raised in the former suit. 

This court has adopted the following rule on the subject: 
“The rule is that a party should not be vexed more than 
once for the same cause of action, and the doctrine of res 
adjudicata includes not only the things which were deter- 
mined in the former suit, but also any other matter proper- 
ly involved which might have been raised and determined 
therein.” Shepard v. City of Friend, 141 Neb. 866, 5 N. W. 
2d 108. 

It will be observed that in Taxpayers’ League v. Wight- 
man, supra, the trial court quieted the title to the property 
in Donald S. Wightman against all parties, including the 
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city of Wayne. On appeal, this court reversed the judg- 
ment and directed the trial court to quiet the title in Wight- 
man, subject to the valid lien of the city of Wayne. The 
validity of the lien of the city was the primary issue in that 
case. In the present case plaintiff seeks to enjoin the en- 
- forcement of the lien which our previous decision held valid. 
The defense of res adjudicata which intervener interposed 
is a complete bar to the remedy of injunction which he now 
seeks. See State v. Broatch, 68 Neb. 687, 94 N. W. 1016; 
Triska v. Miller, 86 Neb. 503, 125 N. W. 1070; State ex rel. 
Sorensen v. Newman Grove State Bank, 128 Neb. 422, 259 
N. W. 170. 

The question is raised whether the money paid by Wight- 
man should be credited on the lien of the city. While plain- 
tiff did not ask that this be done, it would seem that the city 
is obligated to mitigate plaintiff’s loss in any way that it 
can, consistent with its powers and duties as prescribed by 
statute. Whether plaintiff has any rights in the funds to be 
derived by the sale of the property by virtue of the con- 
struction of the residence on the property is a question that 
is not an issue in the present suit and is a matter incidental 
to the distribution of the fund derived from the sale. 

It is urged by the city that we ought to declare the rights 
of the parties to avoid a future multiplicity of suits. It is 
contended that the claims of plaintiff resulting from the con- 
struction of the house on the property, if they are not pre- 
viously determined, will have the effect of chilling the bid- 
ding when the property is offered for sale to satisfy the 
city’s lien. The query is also made whether the retention of 
the $1,500 by the city up to the present time might not estop 
the city from asserting any claim to proceeds derived from 
the sale of the property with the house on it as distinguished 
from the sale of the real estate alone. Whether the city may 
enrich itself by retaining the proceeds from the sale of the 
house as well as the proceeds from the sale of the real estate 
in view of the negotiations of its officers and the subsequent 
action of the city in retaining the $1,500 after the rights of 
the parties had been determined by the final decree of this 
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court is a question not now before us. Any holding by us 
on these questions would in effect be a declaratory judgment 
on questions not presented, argued or briefed by the par- 
ties. This court is clearly without power to so declare the 
law unless the Uniform Declaratory Judgments Act (Comp. 
St. 1929, sec. 20-21,140 et seg.) is complied with. 

We think the trial court was correct in holding that the 
pleadings and evidence afford the plaintiff no basis for re- 
lief. 

AFFIRMED. 


HAROLD PUCKETT, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
15 N. W. 2d 68 


FILED JUNE 238, 1944. No. 31742. 


1. Indictment and Information. The statute, Comp. St. 1929, sec. 
29-1512, which prescribes a short form information for charging 
the crime of manslaughter is constitutional, and an information 
drawn in the language of such statute is sufficient to properly 
charge the crime. 

2. Criminal Law: INDICTMENT AND INFORMATION. The same rule 
as to the information, conduct of the case, and punishment, ap- 
plicable to a principal in fact now governs his aider, abettor or 
procurer, and no additional facts need to be alleged in an infor- 
mation against the latter than are required against his principal. 

3. Homicide: AIDERS AND ABETTORS. A person may be an aider, 
abettor or procurer in involuntary manslaughter because of a 
common purpose to participate in unlawful acts, the natural and 
proximate result of which is to kill another, but when persons 
are present, aiding and assisting each other in the commission 
of unlawful acts which proximately result in the death of anoth- 
er all such persons are in fact principals. 

4. Automobiles. When one drives an automobile in violation of law 
pertaining to the operation of such vehicles on the public high- 
way and in so doing, as a result of the violation of law, causes 
death to another, he is guilty of manslaughter. 


Error to the district court for Adams county: FRANK J. 
MUNDAY, JUDGE. Affirmed. 
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J. EH. Willits, for plaintiff in error. 


Walter R. Johnson, Attorney General, H. Emerson Kok- 
jer and Rush C. Clarke, contra. 


Heard before SIMMONS, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL and WENKE, JJ. 


CHAPPELL, J. 

Plaintiff in error, hereinafter called defendant, was found 
guilty of manslaughter by a jury in the district court for 
Adams county, Nebraska. He was sentenced to serve one 
year in the Nebraska state penitentiary, and prosecutes er- 
ror to this court. His assignments are that the trial court 
erred in sustaining the sufficiency of the information, and 
in refusing and giving certain instructions to the jury. He 
also contends that the evidence is insufficient to sustain his 
conviction. 

The applicable definition of manslaughter is found in sec- 
tion 28-408, Comp. St. 1929, which provides: ‘Whoever 
shall unlawfully kill another * * * unintentionally, while 
the slayer is in the commission of some unlawful act, shall 
be deemed guilty of manslaughter; and, upon conviction 
thereof, shall be imprisoned in the penitentiary not more 
than ten years nor less than one year.” 

The information, drawn in the language of the statute, 
Comp. St. 1929, sec. 29-1512, charged: “that Harold Puckett 
late of the county aforesaid, on or about the 7th day of Au- 
gust, A. D. 1943, in the County of Adams, and State of Ne- 
braska aforesaid, then and there being, did then and there 
unlawfully and feloniously kill and slay one Carol Ann 
Wendt, thereby committing the crime of manslaughter.” 

Defendant’s primary contentions concerning the insuf- 
ficiency of the information, including the constitutional 
questions argued in the brief and before this court, are an- 
swered adversely to him in Cowan v. State, 140 Neb. 837, 
2N. W. 2d 111. The information in that case was almost 
identical with the one here involved. Therein the court 
held that, “The statute prescribing a short form informa- 
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tion for charging the crime of manslaughter (Comp. St. 
1929, sec. 29-1512) held constitutional, and an information: 
drawn in the language of such statute held sufficient to 
properly charge the crime of manslaughter.” However, in 
the Cowan case the defendant was in fact the principal, and 
defendant here contends that the information was insuf- 
ficient because at most he was an aider, abettor, or procur- 
er, but was not charged as such. Section 28-201, Comp. 
St. 1929, provides that, “Whoever aids, abets or procures 
another to commit any offense may be prosecuted and pun- 
ished as if he were the principal offender.” In construing 
this statute the court held in Scharman v. State, 115 Neb. 
109, 211 N. W. 613, “That the same rule as to the informa- 
tion, conduct of the case, and punishment, heretofore ap- 
plicable to a principal, should thereafter govern his aider, 
abettor, or procurer, and that no additiona! facts need be 
alleged in an information against such accessory before the 
fact than are required against his principal.” See, also, In 
re Resler, 115 Neb. 335, 212 N. W. 765; State v. Girt, 115 
Neb. 833, 215 N. W. 125. In any event, the evidence in this 
record amply supports the proposition that defendant was 
in fact a principal, present and acting in concert with the 
driver of the car involved at all times, which brings him 
within the rule that any person who is present at the place 
of the crime, aiding and assisting in the commission there- 
of is in fact a principal and may be prosecuted as such. 
Hill v. State, 42 Neb. 503, 60 N. W. 116; Dixon v. State, 46 
Neb. 298, 64 N. W. 961; Clernt v. State, 109 Neb. 628, 192 
N. W. 209. 

It is now well established that a person may be an aider, 
abettor, or procurer in involuntary manslaughter because 
of a common purpose to participate in unlawful acts, the 
natural and proximate result of which is to kill another, 
but when persons are present aiding and assisting each 
other in the commission of unlawful acts which proximate- 
ly result in the death of another all such persons are in fact 
principals. Wude v. State, 174 Tenn. 248, 124 S. W. 2d 710; 
Black v. State, 103 Ohio St. 434, 183 N. E. 795. Thus view- 


VoL. 144] JANUARY TERM, 1944 879 
Puckett v. State 


ing the matter we conclude that the information was suf- 
ficient to charge defendant with the crime of manslaughter 
whether he was in fact a principal, or an aider, abettor, or 
procurer subject to prosecution and punishment as if he 
were a principal. 

We have examined the instructions given to the jury and 
find no error therein in any manner prejudicial to defend- 
ant. Furthermore, all the instructions requested by de- 
fendant either appear in substance in other instructions 
given or were properly refused by the trial court. They 
speak for themselves and we do not believe it necessary to 
discuss them in this opinion. _ 

In Benton v. State, 124 Neb. 485, 247 N. W. 21, this court 
held that, “When one drives an automobile in violation of 
law pertaining to the operation of such vehicles on the pub- 
_ lic highway and in so doing, as a result of the violation of 
law causes death to another, he is guilty of manslaughter.” 
See, also, Schultz v. State, 89 Neb. 34, 180.N. W. 972; Craw- 
ford v. State, 116 Neb. 125, 216 N. W. 294; Cowan v. State, 
supra; Annotation, 30 A. L. R. 66. 

Bearing this in mind, we turn to the question of the suf- 
ficiency of the evidence to sustain conviction. The record 
discloses that early in the afternoon of August 7, 1948, de- 
fendant, after drinking a glass of beer, invited two mar- 
ried women, whom he had previously known, to ride with 
him in his Chevrolet coach from Hastings, Nebraska, to his 
place of employment to procure his pay check. They ac- 
cepted his invitation. After receiving the check defendant 
drove the car east on the highway for some distance where 
it was stopped and each drank a bottle of coca cola “spiked” 
with whisky from defendant’s bottle which was in his car. 
One of the women then drove the car from that point to 
Harvard, Nebraska. There they visited a beer tavern where 
each drank two bottles of beer and defendant purchased 
six bottles to take in the car with them. At about 5 p. m. 
defendant went to the car and drank the smal] amount of 
whisky remaining in his bottle, after which they started 
their return to Hastings. Defendant drove out of Harvard 
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to the highway where they stopped and the second woman 
took the wheel. She had no driver’s license and it is doubt- 
ful whether she had ever driven a car before. Neverthe- 
less with this knowledge defendant, sitting between the two 
women, volunteered or undertook to teach the operator how 
to drive. He shifted the gears and kept his foot upon and 
operated the accelerator at al] times thereafter. In these 
positions they started the car and drove west on the high- 
way at a fast rate of speed while defendant pursued an 
amorous adventure with the driver, which, because of its 
character, we will not describe. They crossed a railroad 
track where the car striking a bump swerved sharply and 
widely, whereupon defendant took the wheel, straightened 
its course, and again released the wheel to the driver. They 
proceeded westward along a perfectly level paved highway 
and defendant again pursued his adventure with the woman 
driver, whereupon she took her hands from the wheel to 
defend herself, and the car, traveling at from 40 to 50 miles 
an hour, swerved to the extreme north off the paved portion 
of the highway. Defendant grasped the wheel. Thence- 
forth with wheels screeching, women occupants screaming, 
the car swerved back to the middle, then to the north al- 
most to the ditch, and turning at increased speed lurched to 
the south across the pavement and crashed into a Model A 
Ford coach driven from the west on its own side of the 
highway at a low rate of speed. A farmer, his wife and 
four smal] children were riding in the Ford. The father 
was driving; his wife sat next to him; and their three older 
children were in the back seat. The fourth child, Carol 
Ann Wendt, 15 months old, riding on the mother’s lap, 
asleep, with her head toward the door, was thrown from 
the car and critically injured. She was taken immediately 
to a hospital but upon arrival it was found that she was 
dead. Others in both cars, including the defendant, were 
more or less seriously injured. After the crash defend- 
ant’s breath indicated the presence, and his conduct the in- 
fluence, of intoxicating liquor. He took the witness stand 
in his own behalf, but his testimony does not differ greatly 
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in important respects from the evidence adduced by the 
many witnesses for the state. 

We can only decide that the evidence is amply sufficient 
to sustain a finding of the jury that the car was driven in 
such a grossly negligent and unlawful manner as to be crim- 
inal in character, which, having resulted in death to an- 
other, will sustain defendant’s conviction. We find no error 
in the record prejudicial to the defendant, and the judg- 
ment of the district court is affirmed. 
AFFIRMED. 


TONY SCAVIO, PLAINTIFF IN ERROR, v. STATE OF NEBRASKA, 
DEFENDANT IN ERROR, 
15 N. W. 2d 50 


Finep JUNE 30, 1944. No. 31677. 


1. Criminal Law: When, in a criminal case, the information con- 
tains two or more counts, and a general motion for a directed 
verdict is made at the close of all the evidence, such motion is 
properly overruled if there is evidence to sustain a conviction 
upon any count in the information. 

If there are two counts in an information, under one of 

which certain evidence is clearly admissible, it is not reversible 

error for the trial court to fail to give an instruction to the jury 
relating thereto, when no such instruction was requested. 


Error to the district court for Douglas county: HENRY 
J. BEAL, JUDGE. Affirmed. 

Joseph M. Lovely and Edward T. Hayes, for plaintiff in 
error. 

Walter R. Johnson, Attorney General, H. Emerson Kok- 
jer and Rush C. Clarke, contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


PAINE, J. 
Upon a verdict of guilty of arson in the fourth degree, 
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the defendant was sentenced to two years in the peniten- 
tiary, and brings his conviction to this court for review. 

An information was filed in the district court on March 
17, 1948, against William Maher and Tony Scavio, charg- 
ing them in Count I with a malicious attempt on February 
25, 1942, to set fire to and burn a certain building in Omaha 
and committing acts preliminary thereto and in further- 
ance thereof, which is, under section 28-5,101, Comp. St. 
Supp. 1941, known as fourth degree arson. Count II of 
said information charged them with the same crime, but 
adding thereto that the building was the property of Lu- 
cille F. Lanphier, and was insured against loss by fire in 
the amount of $2,000, and that the personal property, con- 
sisting of stock and fixtures therein, was owned by Ray- 
mond C. Agosta, and was of the value of $500, and was in- 
sured against loss by fire in the sum of $1,300, charging de- 
fendants with an attempt to burn the same and to thereby 
injure and defraud the insurance companies therein named, 
who were the insurers thereof. 

Motions of defendant Tony Scavio to quash the infor- 
mation and demur to the information were severally over- 
ruled. William Maher was granted a separate trial. Tony 
Scavio was thereupon tried to a jury. The jury returned 
a separate verdict of guilty upon each count of the infor- 
mation. 

On May 14, 1943, a motion for new trial was duly filed, 
setting out 86 errors of the court. On May 22, 1943, the 
county attorney appeared in open court and confessed that 
Count II of the information was defective in proof, and 
upon oral motion of the ‘county attorney it was ordered that 
the verdict of the jury on Count II of the information be 
set aside, and that Count II of the information be dismissed, 
and on the same day, defendant appearing in court, motion 
for new trial was overruled, and the defendant was sen- 
tenced to imprisonment in the penitentiary for a period of 
two years. 

Notice of intention to appeal was thereupon given. Pov- 
erty affidavit was duly filed. The two defendants, after thus 
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being jointly charged in the same information, were given 
separate trials, and this is a companion case to Maher v. 
State, ante, p. 463, 138 N. W. 2d 641. In such opinion, re- 
leased March 17, 1944, appears a complete statement of all 
the facts which constitute the basis of the charge in this 
case. 

In the trial of the Maher case a great deal of evidence 
was taken which was not produced in the shorter three 
days’ trial of the case at bar. However, because all of the 
facts were so fully set out in the Maher opinion they will 
not be repeated in this opinion. 

The 12th paragraph of the errors relied upon for reversal 
and the first proposition of law argued in the brief were 
found as paragraph 35 in the motion for a new trial, and 
read as follows: “Section 28-5,101 of the 1941 Supplement, 
Compiled Statutes of Nebraska, 1929, and the act of which 
it is a part is unconstitutional and void—(1) Because the 
subject matter was not included in the title; (2) Because it 
contains more than one subject; (8) For want of certainty 
and clearness; (4) Because the title to the bill, and the bill, 
are in violation of Section 14, Article 3, of the Constitution 
of the State of Nebraska, reading: ‘ * * * No bill shall con- 
tain more than one subject and the same shall be clearly 
expressed in the title. * * * .’” 

These questions as to the constitutionality of the act were 
discussed at length and disposed of in the Maher case. 

The objections based on the proof of corpus delictt were 
also discussed in the Maher case, where this court deter- 
mined that “The corpus delicti and the guilt of the defend- 
ant in an arson case may be established by circumstantial 
evidence. Held, evidence sufficient to establish the corpus 
delicti and guilt of the defendant under the circumstantial 
evidence rule.” 

The giving of instructions Nos. 2, 5 and 7 was assigned 
as error. These three instructions all related to the charge 
contained in Count II of the information. The defendant 
was found guilty under both counts by the jury. There- 
after, and before sentence was pronounced, the county at- 
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torney moved that the verdict returned on Count II be set 
aside, and that Count II be dismissed, which motion was 
granted by the court, and any possible error, which we do 
not find, would be cured by the action taken by the court. 

It is also argued that the court erred in overruling de- 
fendant’s motion for a directed verdict at the close of the 
state’s testimony and renewed at the close of all the evi- 
dence. It is a sufficient answer to this complaint that this 
motion for a directed verdict was to an information con- 
taining two counts, and by the verdict of the jury and sen- 
tence of the court there was ample evidence to warrant a 
conviction on Count I in any event, so the motion as made 
for a directed verdict was properly overruled. 

The defendant lays great stress in his brief that the judg- 
ment and sentence to two years in the penitentiary should 
be reversed because, it is argued, ‘“‘Where the property and 
policy of insurance were owned by someone other than de- 
fendant, the Court erred and defendant was prejudiced in 
admitting over objection of defendant evidence dealing with 
the subject of insurance without having first required the 
State to show knowledge of insurance on part of defendant 
or otherwise connect him with insurance.” 

We have not reached the conclusion that the evidence 
about the insurance policies was improper under Count I, 
considering the fact that defendant was the manager of the 
business, as well as brother-in-law of the owner, which 
gave defendant a very close relationship to all the facts and 
circumstances about this business and its attempted de- 
struction by fire. 

The second count of the information charged an attempt 
to burn insured property with intent to injure and defraud 
the insurers. Upon the trial the state offered evidence that 
the property was insured, which was received, although 
there was no direct evidence that defendant had knowledge 
of this insurance. 

An examination of the bill of exceptions discloses that no 
part of the oral testimony of the two insurance agents was 
objected to by defendant. But when the two policies, ex- 
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hibits Nos. 14 and 15, were offered in evidence, the defend- 
ant simply made the formal objection as incompetent, ir- 
relevant and immaterial. No motion was made asking the 
court to direct a verdict of not guilty on the second count 
alone, nor was any request made for an instruction that the 
evidence relating to insurance was improper to be consid- 
ered in relation to Count I. 

In the trial of a criminal case it is not customary to offer 
evidence as to a certain count found in the information, but 
the prosecuting attorney simply offers evidence on the whole 
case. 

These two exhibits were perfectly proper under Count II 
of the information, but after the jury found him guilty on 
both counts the court had set aside the conviction on Count 
II charging defrauding insurance companies. 

This court has held that “If there are two counts in an 
information, under one of which a dying declaration is ad- 
missible, it is not reversible error for the trial court to fail 
to give an instruction to. the jury relating thereto when no 
such instruction was requested.” Piercy v. State, 188 Neb. 
301, 293 N. W. 99. 

“* * * a dying declaration might not have been admis- 
sible on the second count alone. However, the defendant 
could have asked the judge to give an instruction to the 
jury to limit the scope of the dying declaration to the charge 
set out in count No. 1, but the court did not have to give 
such limitation instruction unless the defendant asked for 
it, and as defendant did not ask for it we do not see how it 
can be reversible error, for the dying declaration was prop- 
erly admitted under count No. 1. In our opinion, a suf- 
ficient foundation was laid for its introduction, and while it 
was not a model of what a dying declaration should contain, 
it gave support upon important facts.” Piercy v. State, su- 
pra, 

It is clear that the evidence relating to the insurance was 
applicable and pertinent to one issue, and the court proper- 
ly admitted it. We cannot see that it was error for the 
court to fail to direct the jury to confine this evidence to the 
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issue raised under the second count of the information 
when only a general objection was made to the admission 
of the policies, and no objection whatever made to the oral 
testimony relating thereto, or any request made for an in- 
struction limiting its effect. If any such request had been 
made and refused by the court, and this refusal raised in 
the motion for a new trial, and then assigned as error here, 
we would have an entirely different question raised for our 
determination. 

The last error assigned for reversal is: “37. The Court 
erred in submitting the second count to the jury in that 
same prejudiced the jury as concerned count one.” 

The only error set out in the motion for new trial relat- 
ing in any way to the two counts in the information is this: 
“34. For the reason that the Court erred in not sustaining 
the Demurrer to Count One and Two of the information for 
the reason set forth in said Demurrer.” 

It is therefore clear that this last error assigned, as set 
out above, is simply not found in the motion for a new trial, 
and was therefore not called to the attention of the trial 
court in any way. 

In order to justify this court in reviewing an alleged er- 
ror which it is charged occurred during the trial of a crim- 
inal case, such error must have been presented to the trial 
court in the motion for a new trial, otherwise such error 
cannot properly be reviewed by this court. See Luster v. 
State, 142 Neb. 253, 5 N. W. 2d 705. 

We have examined the other assignments, but find no 
prejudicial error. In our opinion, the defendant’s interests 
were carefully guarded throughout the trial, and there is 
no reversible error in the record, and the judgment and 
sentence are hereby affirmed. 

AFFIRMED. 
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IN RE ESTATE OF FRED GEORGE. 


W. O. COLLETT, EXECUTOR, ET AL., APPELLANTS, V. JENNIE 
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GEORGE FREDERIKSEN ET AL., APPELLEES. 
15 N. W. 2d 80 


FILED JUNE 30, 1944. No. 31720. 


Wills. Where a will is attacked on the ground that it was pro- 
cured by undue influence, the burden is on the party so alleg- 
ing, so to prove. 

An instruction on undue influence, which provides for 
the shifting of the burden of proof under certain conditions to 
be determined by the evidence, and leaves the jury to discern 
whether or not the burden is on the contestants at one stage of 
the proceedings and on the proponent at another, is prejudicially 
erroneous. 

Evidence. The burden of proof, in its proper sense, rests through- 
out the case, as to each issue, on the party originally having the 
burden as to such issue. 

The question of where the burden of proof shall rest 
shall be determined by the pleadings. 

Wills. The elements necessary to be established to warrant the 
rejection of a will on the ground of undue influence are: (1) 
That the testator was subject to such influence; (2) that the op- 
portunity to exercise it existed; (3) that there was a disposi- 
tion to exercise it; (4) that the result appears to be the effect 
of such influence. . 

Undue influence, in order to invalidate a will, must be 
of such character as to destroy the free agency of the testator 
and substitute another person’s will for his own. 

Undue influence is usually surrounded by all possible 
secrecy. It is almost always difficult to prove by direct and pos- 
itive proof. It is largely a matter of inferences from facts and 
circumstances surrounding the testator, his life, character, men- 
tail condition, as shown by the evidence, and opportunity afford- 
ed designing persons for the exercise of improper control. 

In making proof of undue influence a contestant is not 
limited to the bare facts that he may be able to adduce, but he 
is entitled to all inferences that may be legitimately derived 
from established facts. 

The general rule, that where a part of a will is invalid 
the valid bequest should be sustained, has its limitations, and 
when the rule will defeat the testator’s intent and interfere with 
the general scheme of distribution, or work an injustice on other 
heirs, it should not be applied. 
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. The real question presented, where a will contains both 
valid and invalid provisions, is whether the two are so parts of 
a single plan or scheme, or so dependent one upon the other, that 
by avoiding the invalid conditions and allowing the valid to stand 
there will result a disposition of the estate so different from 
what the testator contemplated or so unreasonable that it must 
be presumed that the testator would not have made the valid 
provisions if he had been aware of the invalidity of the others. 


10. 


APPEAL from the district court for Lincoln county: ER- 
NEST G. KROGER, JUDGE. Reversed. 


Clarence A. Davis, Paul E. Boslaugh, William W. Red- 
mond, M. M. Maupin, M. C. Murphy and Zelma Derry, for 
appellants. 


Hoagland, Carr & Hoagland, F. Reed Poore and I. D. 
Beynon, contra, 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

This is a will contest. The executor named in the last 
will and testament of Fred George, a bachelor, who depart- 
ed this life May 24, 1942, leaving an estate valued at $125,- 
000, consisting of more than 6,000 acres of land, other real 
estate, personal property, consisting of livestock, farm and 
ranch equipment, and money and securities, offered for pro- 
bate the will dated March 27, 1935, together with a codicil 
dated March 16, 1938, and a second codicil dated Septem- 
ber 2, 1941. The beneficiaries, devisees and legatees of the 
will and codicils are nieces and a nephew, children of a de- 
ceased sister, Tom Bickley, an employee of the testator, and 
Anna Harris Snyder, a half sister of Tom Bickley, who had 
been employed by the testator. Objections to probate were 
filed by Jennie George Frederiksen, a sister, and as next 
friend of Emma George, an insane sister, numerous nieces 
and nephews. Hearing was had, the will and codicils were 
admitted to probate, and contestants appealed to the dis- 
trict court. 

The will, after providing for payment of administering 
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the estate, expenses of last illness and funeral expenses, be- 
queathed to Tom Bickley all the personal property, except 
money on hand and securities, a life estate in certain lands, 
consisting of approximately 4,417 acres, title in fee simple 
to some lots in the town of Brady, and $2,000 in cash. Bick- 
ley was restricted in that he had no power or authority to 
sell, mortgage, encumber, or subject this life estate in and 
to the real estate devised to debt or obligation. Three 
nieces, Elsie, Goldie and Esther Rosentrator, were each be- 
queathed $1,000 in cash, Anna Harris Snyder $1,000 and 
an additional $1,000 conditionally. The will devised to a 
nephew, George Rosentrator, three sections of land, to a 
niece, Louise Rosentrator Dillon, a half-section of land, and 
to the niece, Rosie Rosentrator, the bank building in Brady. 
The same nieces and nephew, together with Anna Harris 
Snyder, were bequeathed, share and share alike, the fee 
simple title to the real estate in which Tom Bickley was de- 
vised a life estate, and also shares in the residue of the es- 
tate. The testator declared that he had a large number of 
other relatives, brothers, sisters, nieces and nephews, for: 
whom he made no provision, and directed that they take no 
part of his estate; that he had not forgotten or overlooked 
any one, either relative or otherwise, to whom he desired 
to give his property or estate. 

The codicil of March 16, 1988, provided that on the tes- 
tator’s death Bickley should not be disturbed in the posses- 
sion of the property given him by the terms of the will; 
that, in the event any beneficiary named in the will contest 
the same, such person shal] take nothing. The codicil con- 
firmed, ratified and approved the will. The codicil of Sep- 
tember 2, 1941, provided that, due to the fact that two at- 
testing witnesses of the former codicil have since died, the 
second codicil was made to confirm, ratify and approve the 
will dated March 27, 1935, and codicil thereto dated March 
16, 1938. 

The contestants objected on two grounds, both of which 
were raised on appeal in the district court, viz.: (1) That 
the testator lacked testamentary capacity, and (2) that the 
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will and codicils were procured by the exercise of undue in- 
fluence over the testator. The jury returned a verdict for 
the contestants. In response to special interrogatories, the 
jury replied that they found that the testator possessed tes- 
tamentary capacity, but the will and codicils were found to 
be due to undue influence exercised on the testator. Motion 
for a new trial was denied, and judgment entered on the 
vedict. It is from this verdict and judgment that propo- 
nents appeal. 

The proponents contend that the court erred in giving 
instruction No. 4, which reads: 

“If you find from a preponderance of the evidence in this 
case that Tom Bickley is the chief beneficiary under said 
will and codicils thereto and that he occupied a position of 
trust and confidence with the testator Fred George and that 
the provisions of said will and codicils are unjust and in- 
equitable, then the law would presume that said instru- 
ments were the result of undue influence on the part of said 
Tom Bickley and the burden would be upon him to furnish 
you with a reasonable explanation of the provisions of said 
will and the codicils thereto. But unless you find from the 
evidence that Tom Bickley is the chief beneficiary under 
said will and that he occupied a position of trust and con- 
fidence with the testator and that the provisions of said will 
are inequitable and unjust, or if you find that he has fur- 
nished you with a reasonable explanation of the provisions 
of said will and the codicils thereto, then the burden of 
proof on the issue of whether or not the making and sign- 
ing of said will was the result of undue influence exercised 
upon said Fred George is upon the contestants. 

“Before you may find that the making and signing of 
said will and codicils was the result of undue influence upon 
said Fred George you must be satisfied that such making 
and signing of said instruments has been shown by a pre- 
ponderance of all the evidence to have been occasioned by 
undue influence exercised upon said Fred George by Tom 
Bickley. * * * .” 

Proponents contend that the instruction required the 
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proponent Bickley to assume the burden of proof that un- 
der the law could not be rightfully placed upon him, and 
that it was error for the court in this case to advise the jury 
that the burden of proof on the issue of undue influence was 
upon the proponent Bickley under any circumstances and 
conditions. The instruction provides for the shifting of the 
burden of proof under certain conditions to be determined 
by the evidence, and leaves the task to the jury to discern 
whether or not the burden of proof is on the contestants at 
one time and on the proponent Bickley at another time. 
This instruction is in keeping with the exception to the 
general rule on the burden of proof where undue influence 
is involved and in accord with the case of Wixson v. Ne- 
braska Conference Assn., 122 Neb. 771, 241 N. W. 532. In 
the Wixson case the court approved an instruction which 
placed on the jury the burden of determining where the 
burden of proof rested. 

This court in In re Estate of Hagan, 143 Neb. 459, 9 N. 
W. 2d 794, stated: “In so far as will contests are concerned 
where the ground of the contest is undue influence, the ex- 
ception to the general rule that the party charging undue 
influence assumes the burden of proving it, as contained in 
Wixson v. Nebraska Conference Ass’n, supra, is rejected 
and overruled and the general rule as set forth in In re Es- 
tate of Wilson, supra (114 Neb. 593, 208 N. W. 961), is re- 
announced without exception as follows: ‘Where it is al- 
leged that the execution of a will was procured by undue in- 
fluence, the burden is upon the party alleging it to establish 
that the testator was induced by improper’ means to dispose 
of his property differently from what he intended.’’”’ See 
third syllabus point in Seebrock v. Fedawa, 30 Neb. 424, 46 
N. W. 650. In re E'state of Hagan, supra, on the burden of 
proof in will contests, where undue influence is involved, 
was reaffirmed in In re Estate of Bowman, 143 Neb. 440, 9 
N. W. 2d 801. 

The proponents tendered two instructions on the burden 
of proof, in accordance with the general rule, as announced 
in the cases heretofore cited. See, also, Boggs v. Boggs, 62 
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Neb. 274, 87 N. W. 39; In re Estate of Dovey, 101 Neb. 11, 
162 N. W. 184; In re Estate of Fenstermacher, 102 Neb. 
560, 168 N. W. 101; In re Estate of Bayer, 119 Neb. 191, 
227 N. W. 928. Instruction No. 4 is clearly violative of the 
rules on the burden of proof in this class of cases. The bur- 
den of proof, in its proper sense, rests, as to each issue, on 
the party having the burden of such issue. Pierce v. Mil- 
ler, 107 Neb. 851, 187 N. W. 105; Moore v. Williams, 111 
Neb. 342, 196 N. W. 695; In re Estate of Hagan, supra. 
The question of where the burden of proof shall rest shall 
be determined from the pleadings. 

In 31 C. J. S. 709, sec. 104, it is said: “The test for deter- 
mining which party has the affirmative, and therefore the 
burden of establishing a case, is found in the result of an in- 
quiry as to which party would be successful if no evidence 
at all were given, the burden being, of course, on the ad- 
verse party.’”’ We conclude that instruction No. 4 is preju- 
dicially erroneous. 

Instruction No. 8 is attacked. While it contained, in the 
main, the four elements to be proved where undue influence 
is charged, viz.: (1) That the testator was subject to such 
influence; (2) that the opportunity to exercise it existed; 
(8) that there was a disposition to exercise it; (4) that the 
result appears to be the effect of such influence (Jn re E's- 
tate of Hagan, supra, and In re Estate of Bowman, supra), 
the instruction incorporated certain other matters shown 
by the evidence that the jury might take into consideration. 
The vice of an instruction of this kind is that it indicates to 
the jury certain facts which might leave the impression 
with the jury that such facts, having been stressed, must be 
taken to be true, or are conclusive. Under the decisions, all 
facts, circumstances and legitimate inferences may be con- 
sidered. In the event of retrial this instruction, in all prob- 
ability, will be modified to meet the requirements of proof, 
as announced in In re Estate of Hagan, supra, and In re 
Estate of Bowman, supra. 

While there is some effort made to connect the scrivener, 
who drew the will and codicils, with taking an active part 
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in building up evidence of the testamentary capacity of the 
testator through his intimate friendship with the family, 
there is nothing to disclose that the scrivener acted other- 
wise than he should have acted in the preparation of the 
instruments, and suffice it to say that his acts were such as 
a well-informed attorney would have performed under like 
or similar circumstances, and in keeping with legal ethics. 

The testator was born in Crete, Nebraska, on April 8, 
1872. He was one of a large family of brothers and sisters, 
and, in fact, as the eldest son, under a custom existing in 
the old country and within the family, would have charge 
of and control over, in the event of the loss of his. parents, 
the estate, to care and provide for his brothers and sisters. 
In 1886, when the testator was 14 years of age, he removed 
to what is known as Brady Island, in Lincoln county. His 
father was a farmer and stockman, owning some consider- 
able land and stock. There the testator worked for his 
father for a period of years. In 1900 the father made a 
partial division and distribution of his estate among his 
children. The testator at that time received the home place 
which was well improved, and twice as much personal prop- 
erty as the other children. In dispute is the fact that after 
this division the father continued to own a large herd of 
cattle, some horses and hogs, and continued in the livestock 
business with the testator on the home place. It is claimed 
that testator received five sections of pasture land in addi- 
tion to the home place, and in excess of the land given to the 
other children. In this connection, the proponents offered 
to put in evidence the records, disclosing the transfers of 
land, which was objected to, due to a stipulation; the court 
felt that the matter might be confusing and sustained the 
objection. This evidence should have been received; it 
would have given the proponents an opportunity to dispute 
the statements, with reference to the division of land, as 
testified to by witnesses for the contestants. 

In 1909 the testator’s father died, and the testator han- 
dled his estate and made a proper accounting for all of the 
items and proper distribution as directed by the county 
court. 
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Throughout his lifetime testator performed many serv- 
ices of a civic nature. He was a member of the school 
board and, as such, took an interest in school activities, both 
scholastic and athletic, using his automobile for conveying 
the school board members to, different functions and ac- 
companying them. He served as a member of the taxpay- 
ers’ committee in Lincoln county, to assist in tax matters. 
He bought the majority stock in a bank in Brady, and pur- 
chased the bank building in 1937. Contention is made that 
he bought the bank stock and the bank building for more 
than they were worth. There was an offer to show the book 
value of the stock which was denied admission in evidence. 
It would have been proper to have admitted this evidence. 
The testator was a member of a church and served on its 
board of trustees. He was a member of the Odd Fellows 
Lodge and held the highest office in the local lodge at one 
time. He belonged to the stockmen’s organization, attend- 
ed their conventions and meetings. He was on the recon- 
ciliation board during the depression. His advice on busi- 
ness matters was sought, and he was described by an array 
of witnesses as being a man of sound mind, good business 
judgment and not easily influenced. . The record is replete 
with circumstances, as heretofore set out, but it would un- 
necessarily lengthen this opinion to detail them further. 
We deem the evidence sufficient to disclose that the testator 
possessed testamentary capacity to make the will and codi- 
cils thereto. 

While the evidence on testamentary capacity and undue 
influence in cases of this kind are closely related, undue in- 
fluence may be, and oftentimes is, separate and distinct 
from the question of testamentary capacity. In discussing 
whether or not undue influence is exerted, the facts and cir- 
cumstances of each individual case must be taken into con- 
sideration and applied to the law governing this class of 
cases. 

“Tt has been held impossible to describe with precision 
and exactness what is undue influence, and what the quality 
and the extent of the power of one mind over another must 
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be to make it undue.” 68 C. J. 743. “Undue influence, in 
order to invalidate a will, must be of such character as to 
destroy the free agency of the testator and substitute an- 
other person’s will for his own.” In re Estate of Stuckey, 
105 Neb. 641, 181 N. W. 564. 

In 28 R. C. L. 142, sec. 97, it was said that undue infiu- 
ence can rarely be established by direct proof, and, accord- 
ingly, it is the rule that undue influence may be proved by 
indirect evidence and by proof of facts from which it may 
be inferred. And in Ginter v. Ginter, 79 Kan. 721, 101 Pac. 
684, we find this language: “In making his proof a contest- 
ant is not limited to the bare facts which he may be able to 
adduce, but he is entitled to the benefit of all inferences 
which may be legitimately derived from established facts.” 
See In re Estate of Bowman, supra. 

In In re Estate of Noren, 119 Neb. 653, 230 N. W. 495, 
this court said: “Undue influence * * * is usually surround- 
ed by all possible secrecy. It is almost always difficult to 
prove by direct and positive proof. It is largely a matter of 
inferences from facts and circumstances surrounding the 
testator, his life, character, and mental condition, as shown 
by the evidence, and the opportunity afforded designing 
persons for the exercise of improper control.” 

In 1911 Tom Bickley, a native of South Carolina, and a 
man of two years of common school education, came to work 
for the testator on his ranch. He worked intermittently, 
and in 1918 worked steadily for the testator until the lat- 
ter’s death. This latter employment was interrupted only 
for a short period of time, due to failure to make proper ar- 
rangements for pay for services of both Tom’s mother and 
himself. Shortly thereafter an adjustment was made and 
the mother worked for a period of time as housekeeper un- 
til her health failed her, after which she returned for such 
time as her services were required. Tom’s sister, now An- 
na Harris Snyder, worked on thé ranch as a young girl in 
the field and in the home, doing washing and other house- 
hold duties. She continued this employment until her mar- 
riage, and at different times subsequent thereto would help 


896 NEBRASKA REPORTS [VoL. 144 


In re Estate of George 


with the work. Tom performed the ordinary duties inci- 
dent to farming and ranching, and, in addition, on occa- 
sions did some cooking and washing and shaved the testator 
when he was ill and at other times. Tom received an aver- 
age wage from and after 1918 of $45 a month and was priv- 
ileged to have a few cattle and chickens of his own. He and 
the testator lived together until the latter’s death. 

The contestants’ evidence on the question of undue influ- 
ence in the following general particulars discloses that there 
was insanity in the testator’s family. Many occasions and 
incidents are testified to, showing that the testator had a 
dislike for other members of the family; that he was moody, 
given to temper tantrums, and would strike inanimate ob- 
jects, and that some of these spells would last for a period 
of three weeks. At different times he had much trouble 
with other members of the family, and his dislike would 
reach an abusive stage, toward his brothers and sisters. 
This feeling continued throughout testator’s lifetime. He 
formed a hatred for his brother Henry that lasted from and 
after 1920 to the time of testator’s death. This developed 
over disputes about fences and fence lines, straying of cat- 
tle and other matters. Just before he died he refused to see 
Henry. During the period of time that testator and Tom 
Bickley lived on the ranch together, Bickley would make 
disparaging remarks about Henry, and when he would 
make such remarks in the presence of the testator it would 
incite in testator a visible showing of dislike and hatred of 
Henry. These acts on the part of Bickley were continuous. 

Psychiatrists, as expert witnesses, testified that the tes- 
tator was afflicted with dementia przcox of the paranoid 
type and possessed the symptoms incident to that form of 
insanity,—in brief: That he was suspicious, believed he was 
being persecuted by those who were close to him, formed 
a hatred and dislike for those closest to him, the family, 
and was susceptible to the influence of those outside of the 
family, as against the family. This being true, the continu- 
ous derogatory remarks of Bickley added fuel to the hatred 
that testator bore toward Henry. Bickley was subservient 
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to the desires of the testator. In this manner he could get 
along with testator well, and this made the latter a good lis- 
tener to the remarks and insinuations by Bickley, he being 
aware of the testator’s weakness in this particular. Other 
occasions and incidents appear in the record, such as Bickley 
claiming on one occasion that Henry ran him off the high- 
way, telling the testator the facts, while a man working on 
the premises, who saw both Henry and Bickley on the road, 
said that they were nearly a half a mile apart; an occasion 
when Henry’s cattle strayed onto testator’s Jand, and Bickley 
met Henry in a downtown store, and told him about it and 
there was some argument; Bickley going to the hospital 
when testator was there and inducing him to write to a bank 
with reference to Henry’s cattle; an occasion when a Yale 
lock was placed on a door leading upstairs in testator’s 
house, and when Bickley explained, using profanity, that 
testator had a brother who liked to “pry around” and they 
had missed some things. Other occasions, together with 
incidents developed in the family history, are in the record, 
which we deem unnecessary to state. 

We have set out such portions of contestants’ testimony 
to disclose that there is a sufficient controverted issue of 
fact on the question of undue influence to submit the case 
to the jury on such matter. All of the foregoing and other 
items appearing in the record are controverted by the pro- 
ponents’ testimony. The question is one for the jury. 

The proponents contend that, where the evidence dis- 
closes that certain beneficiaries under the will and codicils 
have not been charged with or shown to have exerted undue 
influence, only that part of the will where the person as- 
serts undue influence, if such be the fact, shall be denied 
probate and all other beneficiaries, legatees or devisees un- 
der the will will not be disturbed, in so far as the will and 
codicils relate to them, citing In re Estate of Kajewski, 134 
Neb. 485, 279 N. W. 185, wherein it was said (p. 488): 
“Upon the question of undue influence, it had been held by 
this court that the will may be invalid as to one exerting 
the undue influence, and valid as to one legatee for whom 
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no influence was present. Where a will contains a bequest 
due to undue influence, it may stand as to other bequests not 
so procured. In re Estate of Koller, 116 Neb. 764, 219 N. 
W. 4. A careful annotator states: ‘The authorities, with 
but few exceptions, support the general proposition that 
parts of a will may be held valid and enforceable, notwith- 
standing the fact that other parts have been affected by un- 
due influence and are invalid; provided, however, that the 
parts so affected are separable, so that the will remains 
complete and intelligible in itself. 69 A. L. R. 1129.” The 
test is whether the parts so affected are separable, so that 
the will remains complete and intelligible. 

In Estate of Van Wyck, 185 Cal. 49, 196 Pac. 50, it was 
said in the opinion (p. 62): ‘The real question presented 
where a will contains both valid and invalid provisions is 
whether the two are so parts of a single plan or scheme or 
otherwise so dependent one upon the other that by avoiding 
the invalid provisions and allowing the valid to stand there 
will result a disposition of the estate so different from what 
the testator contemplated or so unreasonable that it must 
be presumed that the testator would not have made the 
valid provisions if he had been aware of the invalidity of 
the others.” 

In Walker v, Irby, 238 S. W. (Tex. Com. App.) 884, it 
was held: “The general rule that, where a part of a will is 
invalid, the valid bequests should be sustained, has its lim- 
itations ; and when the rule will defeat the testator’s intent, 
and interfere with the general scheme of distribution, or 
work an injustice to other heirs, it should not be applied.” 

It is not a question as to whether the Rosentrator chil- 
dren or Anna Harris Snyder exercised undue influence. 
The question is whether or not Bickley exerted undue influ- 
ence on the testator and was the controlling cause of the ex- 
ecution of the will and codicils. Take from the will the be- 
quests to Bickley, it would defeat the testator’s intent and 
interfere with the general scheme of distribution. This 
will comes within the classification of wills wherein the rule 
as contended for by proponents should not be applied, if 
undue influence of Bickley be properly proved. 
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The proponents predicate error on the admissibility of 
certain evidence. In view of our holding, we deem it un- 
necessary to discuss these matters any further than they 
have been discussed in the opinion, except to say that in a 
retrial certain evidence given by the witness, Jennie George 
Frederiksen, should be kept within more orderly bounds 
and restricted to responses to the questions propounded. 
We recognized the difficulty of this situation. 

We deem it unnecessary to discuss the other assignments 
of error raised. 

For the reasons given in this opinion, the cause is re- 
versed and rernanded for trial on the question of undue in- 
fluence. 

REVERSED. 

Supplemental opinion filed in this case appears p. 915, 
post. 


COUNTY OF DOUGLAS, APPELLANT, V. CHARLOTTE A. CHRIS- 
TENSEN ET AL., APPELLEES: HARVEY E.. RASP, APPELLEE. 
15 N. W. 2d 53 


FIteD JUNE 30, 1944. No. 31848. 


1. Taxation. Section 3, art. VIII of the Constitution of Nebraska, 
reads in part: “The right of redemption from all sales of real _ 
estate for the non-payment of taxes or special assessments of 
any character whatever, shall exist in favor of owners and per- 
sons interested in such real estate, for a period of not less than 
two years from such sales thereof.” The provision for the de- 
lay of two years was for the benefit of the owner of the fee or 
person having a legal interest in the land, and where such owner 
or all persons legally interested in the land files waiver of their 
right to redeem during such period the court may at once hear.a 
motion to confirm sale. 


2. —. Section 3, art. VIII of the Constitution, is self-execut- 
ing. Therefore no statute or decree is necessary to enforce it, 
or place it in operation, and the provisions of section 3, ch. 176, 
Laws 1943, are not intended as a limitation on the power of the 
court. 

3. The right of redemption from a tax sale is a property 
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right, and a person having property rights to preserve or pro- 
tect may do so by redeeming the property, within the concept of 
section 3, art. VIII of the Constitution. 


4, The right to redeem being a property right, it may, as 
such, be sold or transferred by the owner, and section 3, ch. 176, 
Laws 1948, is not intended to forbid the transfer of this prop- 
erty right. 

5. Section 3, ch. 176, Laws 19438, reiterates the constitu- 


tional provision as construed by the court and is not an enlarge- 
ment or limitation on the power of the court. 

6. Statutes. Section 3, ch. 176, Laws 1943, is a reenactment of sec- 
tion 77-2039, Comp. St. Supp. 1941, and when the legislature re- 
enacts a law it thereby adopts a judicial construction which has 
been theretofore placed upon it by the court. 

The legislature will be presumed to have known the ef- 
fect that such statute originally had and, by its reenactment, to 
have intended that the same effect should again be had. 

8. Taxation. Section 38, subdivision 1 thereunder, ch. 176, Laws 
1943, interpreted to mean that in the foreclosure of a tax lien, 
as provided by section 1 of the act, final confirmation of sale 
cannot be had until two years shall have expired from the date 
of the sale held by the sheriff in the foreclosure proceedings, un- 
less the right to redeem is waived by the owner of the fee or all 
persons having a legal interest in the land. 


APPEAL from the district court for Douglas county: 
FRANCIS M. DINEEN, JUDGE. Affirmed. 


Kelso Morgan, A. H. Gutberlet and August Ross, for ap- 
pellant. 


A. J. Whalen and Bolus J. Bolus, contra. 


Heard before SIMMONS, C. J., PAINE, MESSMORE, YEA- 
GER, CHAPPELL and WENKE, JJ. 


MESSMORE, J. 

This action was brought by the county of Douglas to 
foreclose liens for delinquent taxes on certain lots located 
within the boundaries of the county pursuant to the pro- 
visions of chapter 176, Laws 1943. The petition was filed - 
September 8, 1948. Decree of foreclosure was entered De- 
cember 21, 1948. The lots were sold March 21, 1944. On 
May 1, 1944, the purchaser filed a motion to confirm the 
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sale, supported by a waiver and consent to confirmation by 
the record owner of the lots. Douglas county objected to 
the confirmation of the sale for the reason that the proper- 
ty was sold under a decree entered pursuant to section 1, 
ch. 176, Laws 1943, and the court is without jurisdiction to 
confirm the sale until two years from March 21, 1944, date 
of the sale. Under subdivision 1 of section 3, ch. 176, Laws 
1943, the objection was overruled. Douglas county appeals. 

The question presented is whether or not a confirmation 
of a tax sale, brought by a county without a prior adminis- 
trative sale, under the provisions of section 1, ch. 176, Laws 
1948, may be had prior to two years from date of the sale, 
with the consent of all parties entitled to redeem. 

Sections 77-2039, 77-2040, 77-2041, Comp. St. Supp. 1941, 
and section 77-2042 to and including section 77-2048, Comp. 
St. 1929, covering the same subject matter, and all amend- 
ments thereto in force, were repealed by chapter 176, Laws 
1948. The county’s contention is that section 3 of said 
chapter is mandatory and not directory, calling attention to 
section 3 of chapter 176, and subdivision 1 thereof, viz.: 
“In the foreclosure of a tax lien, as provided by section 1 
of this act, final confirmation of sale cannot be had until 
two years have expired from the date of the sale held by the 
sheriff in the foreclosure proceedings; * * * .” 

Chapter 176, Laws 1948, in so far as it need be consid- 
ered here, by section 1 gives the counties a lien on real es- 
tate within its boundaries for all taxes due, and directs that, 
if any real estate is offered for sale for three consecutive 
years and not sold for want of bidders, the county shall 
bring an action, similar to a mortgage foreclosure, to fore- 
close the tax lien. Section 2 directs the manner of foreclos- 
ing tax sale certificates and provides that the action shall 
not be commenced until the time for redemption has ex- 
pired. Section 3 provides that the foreclosure proceedings 
provided by the foregoing provisions of this act “shall be 
conducted as nearly as possible in the same manner, except 
in the following particulars: (1) In the foreclosure of a tax 
lien, * * * final confirmation of sale cannot be had until two 
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years have expired from the date of the sale held by the 
sheriff in the foreclosure proceedings; * * * .” Section 77- 
2039, Comp. St. Supp. 1941, provided for foreclosure of tax 
liens after a parcel of real estate had been offered at regu- 
lar tax sale and not been gold for three consecutive years. 
It directed foreclosure similar to a mortgage foreclosure, 
without prior administrative sale, and a sale to the highest 
bidder. It provided for redemption within two years from 
the date of the sale by the owner, or any person having a 
direct legal interest in the property. It directed a confirm- 
ation of sale after two years from the sale on motion of the 
county attorney. 

This court in Douglas County v. Village of Ralston, 133 
Neb. 834, 277 N. W. 341, deciding the identical question as 
here presented, and interpreting section 77-2039, Comp. St. 
Supp. 19385 (Comp. St. Supp. 1941, sec. 77-2039), now re- 
pealed, and the language therein contained, viz.: “At any 
time after the expiration of two years the court shall, on 
motion * * * make and enter an order of confirmation,” 
held: 

“Where such statute grants the owner of the fee or any 
person having legal interests in lands two years from the 
date of sale in which to redeem, and further provides that 
the court may, at any time after two years, on motion of the 
county attorney, confirm the sale, held, that the provision 
for delay of two years was for the benefit of the owner of 
the fee or person having legal interest in the lands, and 
where such owner or person legally interested in the lands 
files a waiver of his right to redeem during such period, the 
court may proceed at once to hear a motion to confirm sale.” 

Section 3, art. VIII of the Constitution of Nebraska, reads 
in part: “The right of redemption from all sales of real es- 
tate for the non-payment of taxes or special assessment of 
any character whatever, shall exist in favor of owners and 
persons interested in such real estate, for a period of not 
less than two years from such sales thereof.”’ 

Previous to the adoption of the Constitution of 1920, the 
language appearing in section 3, art. VIII of the Constitu- 
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tion of 1920, appeared in section 3, art. IX of the former 
Constitution. This constitutional provision has been held 
by this court to be self-executing. See Lincoln Street Ry. 
Co. v. City of Lincoln, 61 Neb. 109, 84 N. W. 802; County of 
Logan v. McKinley-Lanning Loan & Trust Co., on rehear- 
ing, 70 Neb. 406, 101 N. W. 991; City of Lincoln v. Lincoln 
Street Ry. Co., 75 Neb. 528, 106 N. W. 317. Thereafter no 
statute or decree is necessary to enforce it or place it in op- 
eration, and the provisions of section 3, ch. 176, Laws 1948, 
add nothing to the self-executing constitutional provision 
and are not intended as a limitation on the power of. the 
court. The right of redemption from tax sale is a property 
right. Parsons v. Prudential Real Estate Co., 86 Neb. 271, 
125 N. W. 521. And in Connely v. Hesselberth, 132 Neb. 
886, 273 N. W. 821, the court clearly indicates that a person 
having property rights to preserve or protect may do so by 
redeeming the property, within the concept of section 3, 
art. VIII of the Constitution. Being a property right, it 
may, as such, be sold or transferred by the owner, and sec- 
tion 3 of chapter 176, Laws 1948, is not intended to forbid 
the transfer of this property right. 

Section 3, ch. 176, Laws 19438, merely reiterates the con- 
stitutional provision as construed by the court and is not an 
enlargement of the right or a limitation on the power of the 
court, and is but a reenactment of section 77-2039, Comp. 
St. Supp. 1941, and as reenacted has now repealed section 
77-2039, as construed in Douglas County v. Village of Ral- 
ston, supra. However, such case is pertinent and determin- 
ative of the question here presented. 

In Johnson v. Weborg, 142 Neb. 516, 521, 7 N. W. 2d 65, 
we said: “ * * * when the legislature reenacts a law, it there- 
by adopts the judicial construction which has theretofore 
been placed upon it by this court. State v. Cornell, 54 Neb. 
647, 75 N. W. 25. And, as subsequently stated, the legis- 
lature will be presumed to have known the effect which such 
statute originally had, and by its reenactment to have in- 
tended that that same effect should again be had. Shandy 
v. City of Omaha, 127 Neb. 406, 255 N. W. 477.” 
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We deem the legislative intent and the correct interpre- 
tation to be placed on section 3, subdivision 1 thereunder, of 
chapter 176, Laws 1943, to be that in the foreclosure of a 
tax lien, as provided by section 1 of the act, final confirma- 
tion of sale cannot be had until two years shall have expired 
from the date of the sale, held by the sheriff in the fore- 
closure proceeding, unless the right to redeem is waived by 
the owner of the fee or all persons having legal interest in 
the land. 

AFFIRMED. 


GEORGE CRNKOVICH ET AL., APPELLANTS, Vv. MARY CRNKOVICH 
ET AL., APPELLEES, 
15 N. W. 2d 66 


Fitep JUNE 30, 1944. No. 31745. 


1. Specific Performance. Before specific performance of an oral 
contract to convey real estate will be decreed the acts claimed to 
be in part performance themselves must unequivocally indicate 
the existence of the contract alleged and cannot be accounted for 
on any other reasonable hypothesis. 

In an action for specific performance of an oral con- 
tract where one is claiming the estate of a deceased person the 
evidence of such contract and its terms must be clear, satisfac- 
tory and unequivocal. 


APPEAL from the district court for Sarpy county: WIL- 
MER W. WILSON, JUDGE. Affirmed. 


Henry R. Metssner and Guy E. Tate, for appellants. 
Thomas J. Sheehan, Jr., contra. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 

YEAGER, J. 

This is an action in equity by George Crnkovich and 
Mary Crnkovich, his wife, plaintiffs and appellants, against 


VoL. 144] JANUARY TERM, 1944 905 


Crnkovich v. Crnkovich 


Mary Crnkovich, widow of Michael Crnkovich, deceased, 
and guardian of Michael Crnkovich, Jr., Michael Crnko- 
vich, Jr., son of Michael Crnkovich, deceased, and Thomas 
J. Sheehan, Jr., executor of the estate of the said Michael 
Crnkovich, deceased, defendants, to enforce specific per- 
formance of an alleged oral contract between George Crnko- 
vich and Michael Crnkovich, deceased, alleged to have been 
entered into in the lifetime of said Michael Crnkovich, 
whereby the said Michael Crnkovich agreed to convey to 
. the said George Crnkovich Lots 28 and 32, Hillcrest Addi- 
tion, in Sarpy county, Nebraska. No appeal was taken as 
to the defendant Sheehan, hence the remaining defendants 
are appellees here. 

The case was tried to the court, at the conclusion of 
which trial a finding on the issues’ was made in favor of de- 
fendants and judgment was entered dismissing the petition 
of plaintiffs. From this judgment plaintiffs have appealed. 

As grounds for reversal of the judgment plaintiffs by as- 
signments of error assert (1) that the court erred in dis- 
missing the action and (2) that the court erred in not find- 
ing that plaintiff had established an oral contract. 

The particular contract which plaintiffs claim was en- 
tered into and which they seek to have specifically enforced, 
as disclosed by the petition and evidence, is the following: 
In April, 1939, Michael Crnkovich, then being the owner of 
the real estate hereinbefore described, orally agreed, on the 
payment of the value thereof which they say was $3,500, to 
convey to George Crnkovich the said real estate. 

They say in their petition in substance that in perform- 
ance of the contract George Crnkovich endorsed to Michael 
Crnkovich a check for $617.21; that he paid $20 a month 
for 3 years under the terms of the contract or a total in this 
manner of $720; that he put into improvements which were 
erected on the real estate and which contributed to its value 
a kitchen sink and used and new lumber; that he paid out 
for excavating, landscaping and cultivating, approximately 
$225; that the labor in this connection was furnished by 
George Crnkovich; and that in addition thereto he further 
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improved the real estate by way of graveling a private road, 
erecting a cow shed, installing partitions in a chicken house, 
setting posts and erecting gates, of the total value and cost 
of $272. 

The total amount of the credit to which plaintiffs claim 
that George Crnkovich is entitled is not declared in the pe- 
tition. 

The prayer is substantially for specific performance of 
the contract subject to a vendor’s lien in favor of defend- 
ants for the unpaid balance under the ora] contract. 

For answer, to the extent necessary to outline it here, the 
defendants first deny the existence of the alleged oral con- 
tract, and second, they allege that the oral contract, if there 
was such a contract, is void and unenforceable for the rea- 
son that it is in violation of the statute of frauds. of the 
state of Nebraska. 

The plaintiffs contend that they have proved the oral con- 
tract alleged and that there was part performance thereof 
within the meaning of the statute of frauds and therefore 
they are entitled to have specific performance. 

The provisions of the statute which require consideration 
in a determination of the questions presented are sections 
36-103, 36-105 and 36-106, Comp. St. 1929, as follows: 

Section 36-103: “No estate or interest in land, other than 
leases for a term of one year from the making thereof, nor 
any trust or power over or concerning lands, or in any man- 
ner relating, thereto, shall hereafter be created, granted, 
assigned, surrendered, or declared, unless by operation of 
law, or by deed of conveyance in writing, subscribed by the 
party creating, granting, assigning, surrendering or de- 
claring the same.” 

Section 36-105. “Every contract for the leasing for a 
longer period than one year from the making thereof, or 
for the sale of any lands, shall be void unless the contract 
or some note or memorandum thereof be in writing and 
signed by the party by whom the lease or sale is to be 
made.” 

Section 36-106. ‘Nothing in this chapter contained shall 
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be construed to abridge the powers of the court of equity to 
compel the specific performance of agreements in cases of 
part performance.” 

It is well settled by the decisions of this court that before 
specific performance of an oral contract to convey real es- 
tate will be decreed the acts claimed to be in part perform- 
ance themselves must unequivocally indicate the existence 
of the contract alleged and cannot be accounted for on any 
other reasonable hypothesis, also the evidence of the con- 
tract must be clear, satisfactory and unequivocal. 

In Taylor v. Clark, 143 Neb. 563, 138 N. W. 2d 621, it was 
said: 

“The defendants contend on the other hand that this can- 
not be considered as part performance within the meaning 
of the statute for several reasons. The first ground of their 
contention in this respect is that specific performance of an 
oral contract to convey real estate may not be decreed on 
the basis of part performance unless the acts of part per- 
formance by the promisee, in relation to the subject-matter, 
in and of themselves unequivocally indicate the existence of 
the contract alleged and cannot be accounted for on any 
other reasonable hypothesis, and that the alleged acts of 
performance in this case do not fulfill this essential require- 
ment. 

“The rule contended for in this respect by defendants 
without doubt obtains in this jurisdiction as well as other 
jurisdictions and it finds substantial support in what are 
generally considered authoritative texts.” 

Also in Taylor v. Clark, supra, is found the following 
which is quoted with approval from Overlander v. Ware, 
102 Neb. 216, 166 N. W. 611: “In considering cases of this 
character, where one is claiming the estate of a person de- 
ceased under an alleged oral contract, the evidence of such 
contract and the terms of it must be clear, satisfactory, and 
unequivocal. Such contracts are on their face void as with- 
in the statute of frauds, because not in writing, and, even 
though proved by clear and satisfactory evidence, they are 
not enforceable unless there has been such performance as 
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the law requires. The thing done, constituting perform- 
ance, must be such as is referable solely to the contract 
sought to be enforced, and not such as might be referable 
to some other and different contract—something that the 
claimant would not have done unless on account of the 
agreement and with the direct view to its performance—so 
that nonperformance by the other party would amount to 
a fraud upon him.” 

The evidence is wholly insufficient to sustain the burden 
devolving on plaintiff within the meaning of this rule or, 
perhaps more accurately stated, these two related rules. 

A summary of the evidence which plaintiffs, in effect, 
contend unequivocally indicates the existence of the con- 
tract alleged and excludes every other reasonable hypoth- 
esis is the following: First on behalf of plaintiffs; Michael 
Crnkovich was the owner of the real estate in question. 
He purchased it for $750. George Crnkovich was without a 
home. It was agreed that on the real estate a house and 
other improvements should be constructed. George used 
certain new and old lumber in the construction of the im- 
provements, the value of which was fixed by one witness at 
from $100 to $200. George expended in addition for im- 
provements approximately $225. Work was done on the 
premises by George and his family, the value of which has 
not been fixed. The taxes were paid by Michael. The in- 
surance was carried in the name of Michael and the pre- 
miums thereon paid by him. A check payable to George 
for $617.21, endorsed by him and by Michael and there- 
after cashed, was admitted in evidence but without any 
competent evidence that the money went to Michael. One 
witness testified to the following: Q. 1059: “You don’t know 
how much the house did cost, do you? A. Well, the way 
they said, it cost them $3,500.00.” Q. 1060: “Who said 
that? A. Mike said to dad: ‘This house cost us $3,500.00.’ ” 
Answer to Q. 1107: “My uncle Mike tell my dad, after the 
completion of the house. He said, ‘You pay me $20.00 a 
month. This place and garden is yours and when I get my 
share paid out we will turn over the papers.’” On behalf 
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of defendants the evidence shows that the land and im- 
provements, instead of costing $3,500, as a witness for 
plaintiffs stated that Michael said it cost, actually repre- 
sented an outlay of cash in.the amount of at least $5,469.61 
as disclosed by cancelled checks appearing in the record. 
During his lifetime and up to the time of his death Michael 
had the property listed for sale. At one time Michael ap- 
pears to have asked George to vacate the premises. George 
paid $20 a month for about three years. He was delinquent 
in his payments before the death of Michael. While Michael 
was on his deathbed George made a partial payment on de- 
linquencies and significantly in this connection the record 
is devoid of evidence that he suggested the giving of a deed 
or some other evidence of the agreement alleged in the peti- 
tion herein. When after the death of Michael the repre- 
sentatives of the deceased demanded payment of delinquent 
rent George declined to make payment but said he would 
move out in the fall, said nothing about the alleged agree- 
ment, and later made a payment and accepted a receipt 
therefor as rent. No claim was made by George to any rep- 
resentative of the deceased, heir, devisee or legatee that he 
had an oral contract for the conveyance of the real estate in 
question until the petition herein was filed. 

It cannot reasonably be said that the evidence of part 
performance unequivocally indicates the existence of the 
contract alleged and that the acts of George Crnkovich can- 
not be accounted for on any other reasonable hypothesis. 
Likewise it cannot be said that there is clear, satisfactory 
and unequivocal evidence of the contract alleged. 

In their brief plaintiffs request, if specific performance is 
denied, that a lien be impressed upon the real estate for the 
amount of the investment of George Crnkovich therein. 
Such relief must be denied. His remedy in such case would 
be in an action at law for the recovery back of such pay- 
ment or payments as were made under the alleged oral con- 
tract. See Taylor v. Clark, supra. The fact that the stat- 
ute barring the filing of claims against decedent estates 
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may bar a recovery furnishes no legal reason for the grant- 
ing of relief in this action. 
The judgment of the district court is affirmed. 
AFFIRMED. 


HowARD E. ROBEEN, ALSO KNOWN AS H. E. RABEEN, PLAIN- 
TIFF IN ERROR, V. STATE OF NEBRASKA, DEFENDANT 
IN ERROR. 
15 N. W. 2d 69 


FILED JUNE 30, 1944. No. 31800. 


1. Forgery. To utter and publish a forged, counterfeited, altered, 
or changed instrument is to offer to pass it to another with in- 
tent to defraud, declaring or asserting, directly or indirectly, by 
words or actions that it is good. 

To “put in circulation” such an instrument within the 
meaning of section 28-611, Comp. St. 1929, is to pass it or cause 
it to be passed to another with intent to defraud. 

3. Criminal Law. The Constitution, art. I, sec. 11, and statute, 
Comp. St. 1929, sec. 29-1301, give defendant in a criminal pros- 
ecution the right to be tried by an impartial jury in the county 

‘where the alleged offense was committed. 
Where a person in one county procures the commission 
* of a crime in another through the agency of an innocent person, 
he is a principal and subject to prosecution in the county where 
the acts were done by the arent, without reference to the where- 
abouts of the principal. 

Ordinarily the prompt withdrawal of improper evidence 

by the trial court, followed by an instruction that the jury give 

it no consideration, cures the error of its admission. 


4. 


ErrR0R to the district court for Lancaster county: JEF- 
FERSON H. BROADY, JUDGE. Affirmed. 


William L. Walker, for plaintiff in error. 


Walter R. Johnson, Attorney General, and Carl H. Peter- 
son, contra. 


Heard before SIMMONS, C. J., PAINE, MESSMORE, YEA- 
GER, CHAPPELL and WENKE, JJ. 
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CHAPPELL, J. 

Plaintiff in error, hereinafter called defendant, was found 
guilty by a jury in the district court for Lancaster county, 
Nebraska, of feloniously uttering, publishing, and putting 
in circulation a forged, counterfeited, and altered railroad 
ticket. The trial court, after overruling defendant’s motion 
for new trial, sentenced him to serve three years in the Ne- 
braska state penitentiary. He prosecutes error to this court, 
contending that the trial court erroneously submitted the 
question of venue in its instructions to the jury; that the 
trial court erroneously admitted certain evidence; and that 
the verdict is not sustained by the evidence. We decide that 
the law and the facts do not sustain these contentions. 

Decision upon the question of venue depends upon the ap- 
plication of well-established legal principles to new and un- 
usual facts and circumstances. The defendant did not take 
the witness stand nor adduce any evidence in his own be- 
half. The uncontradicted evidence of the state discloses 
that defendant boarded a train at Kansas City, Kansas, a 
station where the Missouri Pacific Railway Company has 
no ticket agent. The conductor sold him a ticket to Lin- 
coln, Nebraska, collecting therefor the sum of $4.10. Be- 
fore the ticket was delivered to defendant the conductor 
wrote across the face of it, ‘“Kansas City Ks to Lincoln 
Nebr Date issued 9-6-41 * * * $4.10” Both the original 
ticket: and its attached counterpart, made out by the con- 
ductor at the same time, are in evidence. The attached 
counterpart was detached from the original at the time of 
its delivery to defendant. It was retained by the conductor 
who sent it to the auditor of passage receipts. Between 
Kansas City, Kansas, and Union, Nebraska, and while in 
defendant’s possession, the original ticket was unquestion- 
ably altered and changed, without authority, so that it read, 
“Kansas City Ks to Billings Mont Date issued 9-6-41 * * * 
$21.10” Defendant changed trains at Union to travel to 
Lincoln, Nebraska. Between Union and Nehawka, in Cass 
county, he presented this altered and changed ticket to the 
conductor, who at the. trial identified not only the defend- 
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ant but also the ticket presented by him. The ticket bears 
upon its face the conductor’s punch marks which are each 
distinguishable from all others. The conductor noticed 
that the ticket was not in the usual form because of its fail- 
ure to designate inter-line passage over the Burlington rail- 
road from Lincoln, Nebraska, to Billings, Montana. He 
questioned defendant about this, and the latter said, “he 
didn’t know, that was the way it was issued to him, given 
to him. * * * He said (by) the conductor on the train out of 
Kansas City.”’ The conductor was not entirely satisfied 
with the ticket but since the fare recited was approximate- 
ly correct he concluded that perhaps it was so issued by an 
inexperienced conductor. He told defendant that he would 
keep the ticket and upon arrival in Lincoln defendant 
should go to the station, wait for him, and they would make 
inquiry of the agent about it. Upon arrival] in Lincoln the 
conductor, after completing his duties, went to the ticket 
office. There the conductor and the agent, in defendant’s 
presence, talked over the authenticity of the ticket and what 
should be done under the circumstances. The agent en- 
deavored by telephone to verify the ticket but was unable 
to contact the company’s general agent. Finally the con- 
ductor requested that the agent issue to defendant a new 
ticket over the Burlington railroad from Lincoln, Nebras- 
ka, to Billings, Montana. The agent thereupon issued to 
defendant a genuine ticket which he accepted and took into 
his possession in exchange for the original altered and 
changed ticket which the company retained. The conductor 
then wrote defendant’s name and address, given by him as 
“H. E. Robeen Box 173 Joliet Mont’, on the back of the 
original ticket, and took defendant with him in his car from 
the Missouri Pacific to the Burlington depot that defendant 
might catch his train. 

The statute, Comp. St. 1929, sec. 28-611, as applicable 
here, provides, in substance, that whoever, having in his 
possession, shall knowingly utter, publish, or put in circu- 
lation any forged, counterfeited, altered, or changed rail- 
road ticket with the intent to defraud any person or per- 
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sons, body politic or corporate, shall be imprisoned in the 
penitentiary not more than ten years. In this connection, 
the rule is that to utter and publish a forged, counterfeited, 
altered, or changed instrument is to offer to pass it to an- 
other with intent to defraud, declaring or asserting, direct- 
ly or indirectly, by words or actions that it is good. Smith 
v. State, 20 Neb. 284, 29 N. W. 928; Folden v. State, 13 
Neb. 328, 14 N. W. 412. To “put in circulation” such an in- 
strument within the meaning of section 28-611, Comp. St. 
1929, is to pass it or cause it to be passed to another with 
intent to defraud. 

Venue is a jurisdictional fact and in this state the Con- 
stitution, art. I, sec. 11, and statute, Comp. St. 1929, sec. 
29-1301, give the defendant in a criminal prosecution the 
right to be tried by an impartial jury in the county where 
the alleged offense was committed. However, it is general- 
ly held that where a person in one county procures the com- 
mission of a crime in another through the agency of an in- 
nocent person, he is a principal and subject to prosecution 
in the county where the acts were done by the agent, with- 
out reference to the whereabouts of the principal. 22 C. J. 
S. 288, sec. 185-0; 16 C. J. 200; Harrell v. State, 79 Fla. 
220, 88 So. 922; Lindsey v. State; 38 Ohio St. 507; Girdley 
v. State, 161 Tenn. 177, 29S. W. 2d 255; State v. Robinson, 
71 N. Dak. 463, 2 N. W. 2d 188; The People v. Rathbun, 21 
Wend. (N. Y.) 509. 

Defendant in the case at bar comes squarely within these 
rules. He not only procured the commission of a crime 
through the agency of an innocent person who acted for 
him in Lancaster county, but also, by being present him- 
self, taking part in the transaction, and accepting a genuine 
ticket in lieu of the altered original, he thereby both direct- 
ly and indirectly by the words and acts of the innocent 
agent and his own actions and conduct, asserted and de- 
clared that the altered instrument was good, and not only 
offered to but did pass it to another with the intent to de- 
fraud in’ Lancaster county, Nebraska. Whether defendant 
committed an offense in Cass county we need not here de- 
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cide. In any event, the crime charged was unquestionably 
committed by him in Lancaster county. 

Defendant complains of certain instructions given by the 
trial court, but upon examination of all the instructions 
given we find that they properly presented the questions in- 
volved to the jury for their determination, and it would 
serve no good purpose to quote from or enter into a de- 
tailed discussion of them. 

Defendant also complains that certain evidence calculated 
to present an admission of guilt by defendant was improp- 
‘ erly admitted. In this connection, the record discloses that 
objection was made to only a part of it, but upon motion of 
counsel for defendant all of the objectionable evidence was 
promptly stricken from the record and the jury were in- 
structed by the trial court to disregard all of such testi- 
mony. The applicable rule is that ordinarily the prompt 
withdrawal of improper evidence by the trial court, fol- 
lowed by an instruction that the jury give it no considera- 
tion, cures the error of its admission. Ambrose v. State, 
111 Neb. 606, 197 N. W. 409; Robinson v. State, 71 Neb. 
142, 98 N. W. 694; McCormick v. State, 66 Neb. 337, 92 N. 
W. 606; Dinsmore v. State, 61 Neb. 418, 85 N. W. 445. 

We find that the verdict is amply sustained by the evi- 
dence, and, no error prejudicial to defendant appearing in 
the record, the judgment is hereby affirmed. 

AFFIRMED. 
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IN RE ESTATE OF GEORGE. 
W. O. COLLETT ET AL., APPELLANTS, V. JENNIE GEORGE 
FREDERIKSEN ET AL., APPELLEES. 


FILED MARCH 9, 1945. No. 31720. 


Rehearing of opinion reported ante, p. 887. Motion for 
rehearing overruled and former opinion adhered to as mod- 
tified. 

New Trial: JUDGMENT: VACATION. When a general verdict is vacated 
or set aside by the trial court for errors specified in section 25- 
1142, R. S. 1948, it should award a new trial and when on appeal 
this court, under the provisions of section 25-1926, R. S. 1943, 
vacates or sets aside such general verdict it should either grant 


a new trial or remand the cause to the trial court for such judg- 
ment. 


Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE, 
YEAGER, CHAPPELL and WENKE, JJ. 


WENKE, J. 

Motion for rehearing denied, supplemental opinion filed 
December 1, 1944, withdrawn and the following supplemen- 
tal opinion filed: 

On re-examination of the record in this case on motions 
for rehearing no reasons appear for a departure from the 
conclusions arrived at in the original opinion, reported 
ante, p. 887, 15 N. W. 2d 80, except that the paragraph re- 
manding the case for retrial solely on the question of undue 
influence should be modified. 

With regard to the issue of testamentary capacity the fol- 
lowing appears in the body of the opinion: “We deem the 
evidence sufficient to disclose that the testator possessed 
testamentary capacity to make the will and codicils there- 
to.” This statement is sustained by the record but it may 
tend to imply that in the circumstances it was a function 
of this court to weigh the evidence on this issue. The only 
function of this court was to ascertain whether or not there 
was sufficient evidence adduced by the contestants to over- 
come the presumption flowing from the prima facie show- 
ing of the proponents that the testator was competent to 
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make a will. See In re Estate of Witte, decided November 
8, 1944, 16 N. W. 2d 203. 

Accordingly this portion of the opinion is withdrawn and 
the following shall be considered as a substitute statement 
therefor: We conclude that the evidence of contestants was 
insufficient upon which to justify a submission of the issue 
of testamentary capacity of the testator to a jury. There 
was no evidence to support a verdict finding a lack of testa- 
mentary capacity. 

By the pleadings the contestants raised two issues: (1) 
' Lack of testamentary capacity; and (2) undue influence. 
Both issues were submitted to the jury and a general ver- 
dict returned finding that it was not the will and codicils 
thereto of Fred George and that they should be denied ad- 
mission to probate. From this verdict and judgment there- 
on the proponents appealed and it is this verdict and judg- 
ment thereon which our opinion vacates and sets aside. 
Our reversal, however, limits the question on retrial to un- 
due influence. 

With reference to our authority on vacating and setting 
aside a verdict and ordering a retrial of the case, we held 
in Cerny v. Paxton & Gallagher Co., 83 Neb. 88, 119 N. W. 
14: “ * * * the practice has been to regard the setting aside 
of a general verdict by a jury as necessitating a re-exam- 
ination of all the questions submitted to the jury in the trial 
which resulted in such verdict. * * * When a case brought 
to this court is sought to be reversed for any of the errors 
which are specified in section 314 of the code (now section 
25-1142, R. S. 1943) as ground for a new trial, the making 
of a motion in the district court for such new trial in the 
time and manner required by the statute is an essential pre- 
requisite to the right of the party appealing to have such 
error considered in this court. In such cases the appeal is 
in effect an appeal from the order refusing a new trial. 
Under section 594 of the code (now section 25-1926, R. S. 
1943) which provides that, when a judgment or final order 
shall be reversed either in whole or in part in the supreme 
court, the court reversing the same shall proceed to render 
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such judgment as the court below should have rendered, or 
remand the cause to the court below for such judgment, it 
logically follows that, since, when a cause is reversed for 
any of the errors specified in section 314 (section 25-1142, 
R. S. 1948), the court below should have rendered a judg- 
ment awarding a new trial, it is the duty of this court to 
either render the judgment granting a new trial, or remand 
the cause to the court below for such judgment.” This is 
stated in Winterson v. Pantel Realty Co., 185 Neb. 472, 282 
N. W. 393, as follows: ‘ ‘If the trial court is of the opinion 
that it erred in submitting the case to a jury and should 
have directed a verdict for the defendant because of the in- 
sufficiency of plaintiff’s evidence to make a case, the proper 
remedy is to grant a new trial.’ Barge v. Haslam, 65 Neb. 
656, 91 N. W. 528.” 

In this case where the jury returned a general verdict, 
under the provisions of section 25-1926, R. S. 1948, we can 
do no more. 

Upon retrial, if the proponents make a prima facie case 
as to testator’s testamentary capacity and the evidence of 
contestants again proves to be insufficient upon which to 
justify a submission of that issue, the court should not sub- 
mit it to the jury but should direct a verdict thereon for the 
proponents. 

Therefore, in accordance with the supplemental opinion 
in In re Estate of Witte, decided February 2, 1945, 17 N. W. 
2d 477, we withdraw from the opinion the last paragraph 
and substitute therefor the following: For the reasons 
given in this opinion, the cause is reversed and remanded 
for retrial. 

With this supplement to the original opinion the motion 
for rehearing is denied and the original opinion adhered to 
as modified. ‘ 

ORIGINAL OPINION ADHERED TO AS MODIFIED, 

MESSMORE, J., dissenting. 

With due consideration and respect for the supplemental 
opinion adopted by the majority, I am unable to concur 
therein because I believe the majority have unintentionally 
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misconceived the issue determinative of testamentary ca- 
pacity in this case. As a consequence I believe this is a 
case Where a dissent is of some value. 

The following, labeled interrogatory, was propounded to 
the jury: “Do you find from a preponderance of the evi- 
- dence that at the time of executing his last will and testa- 
ment, Exhibit No. 1, and at the time of executing the Codi- 
cil thereto, Exhibit No. 2, and at the time of executing the 
codicil thereto, Exhibit No. 3, the said Fred George pos- 
sessed testamentary capacity?’ The answer was “Yes.” In 
addition thereto a second interrogatory was propounded to 
the jury as to whether or not the testator had been unduly 
influenced in the making of the will and codicils thereto. 
The answer was “Yes.” The foregoing interrogatories were 
sent together with the general verdict. The jury returned 
the general verdict setting aside the will and the codicils 
thereto. It is clear that the jury felt that undue influence 
was exerted upon the testator in the making of the will and 
the two codicils and returned their verdict accordingly. 
This brings us to what the court chose to label a special in- 
terrogatory dealing with testamentary capacity. 

Before going farther, I might state that the matter which 
is under discussion now was not before us in its present 
form, nor was it adequately briefed. 

The issue of special interrogatories, special] findings and 
special verdict is not definitely clear. The text writers and 
judges of the various courts consider all such matters as 
constituting a fog, built over not years but centuries, and 
through which it is difficult to see the light. 

Section 25-1120, R. S. 1943, provides: “Special verdict; 
controls general verdict. When the special finding of facts 
is inconsistent with the general verdict, the former controls 
the latter, and the court may give judgment accordingly.” 

It will be noted in analyzing this section that a special 
finding of fact is, in fact, a special verdict, at least in the 
mind of the annotator. The section speaks for itself, hav- 
ing in mind the significance of its caption “special verdict” 
and in the body of the section “special finding.” Following 
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the foregoing section is section 25-1121, R. S. 1943. It 
reads as follows: 

“In every action for the recovery of money only, or spe- 
cific real property, the jury, in their discretion, may render 
a general or special verdict.”” This part of the statute does 
not apply to the instant case. The following part is applic- 
able: “In all other cases the court may direct the jury to 
find a special verdict, in writing, upon all or any of the is- 
sues; * * * .”) The phrase “upon all or any of the issues” is 
significant. Such indicates, to my mind, the two issues in- 
volved in this case, “testamentary capacity” and “undue in- 
fluence.” The form of the interrogatory will be remem- 
bered; also it will be remembered that all of the evidence 
pertaining to the question of testamentary capacity, as well 
as the instructions on the subject, were before the jury. 
To continue with the statute: “ * * * and in all cases may 
instruct them, if they render a general verdict, to find upon 
particular questions of fact to be stated in writing, and may 
direct a written finding ther2on.” The jury made a written 
finding on testamentary capacity. 

Section 25-1122, R. S. 1948, defines “special verdict” in 
the following language: “ * * * A special verdict is that by 
which the jury finds the facts only. It must present the 
facts as established by the evidence, and not the evidence 
to prove them; and they must be so presented that nothing 
remains to the court but to draw from them conclusions of 
law.” In connection with this Nebraska definition of a 
special verdict, referring to the interrogatory, or what you 
may choose to call it, it fits quite snugly into this definition, 
because the jury had the benefit of all the evidence, none of 
which was recited in the instrument propounded to them. 
They had the benefit of instructions upon the subject of tes- 
tamentary capacity. They found by a preponderance of the 
evidence that Fred George possessed testamentary capacity. 
What then would be the function of the court under the 
definition? Nothing remains to the court but to draw a 
conclusion of law. The conclusion of law to be drawn from 
the inquiry answered by the jury is that Fred George met 
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all the legal requirements on testamentary capacity to make 
the will and codicils. So much for the statute. 

Getting into the question of the distinction generally, 
over different jurisdictions, between special interrogatories, 
special findings and special verdicts as I previously pointed 
out; in addition I will say that there are hundreds of cases, 
and an examination of all of them would take unlimited 
time. So in the preparation of this dissent I will discern as 
best I can what I believe might be advantageous. 

In Clementson, Special Verdicts (here again I desire to 
point out special] findings, special interrogatories and spe- 
cial verdicts are in many instances in the decisions cited in 
this text analogous), I call attention to certain language 
appearing on page 44: “It is necessary for the practition- 
er to bear in mind the distinction between special verdicts 
and findings in response to special interrogatories. They 
are not the same thing, though they to some extent sub- 
serve the same purpose and are in pari materia.” The 
general principle applicable to the case appears in the IIli- 
nois case of Chicago & N. W. Ry. Co. v. Dunleavy, 129 Il. 
132, 22 N. E. 15, and the subject matter is treated as in pari 
materia. The text continues: ‘‘The ideas of the profession 
upon this distinction, and upon matters generally connected 
with special verdicts and findings, are apparently confused, 
and it must be admitted that the decisions, to which we are 
wont to go for assistance, in many instances do little to dis- 
sipate, if they do not actually thicken, the fog.” So the 
matter must be determined and treated from the basis of 
the statute of the state where it is sought to give effect to 
the special finding or special verdict. Otherwise, there will 
be little help. On page 45 of the text it is said: “In a way, 
any response by a jury to a question which seeks to uncover 
the jury’s view of the weight of the evidence, and the jurors’ 
opinions as to the existence or nonexistence of a fact or 
facts, is a ‘special verdict.’ It is special inasmuch as it is 
not the usual form. So, too, any return the jury may make 
which departs from the ordinary formule may be said to 
be a ‘special verdict.’ In strictness, however, by a Special 
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verdict the jury, instead of finding for either party, find 
and state all the facts at issue, and conclude conditionally 
that if, upon the whole matter, the court should be of the 
opinion that the plaintiff has good cause of action, they find 
for the plaintiff, * * * .’ Special findings are designed to 
explain and test the general verdict. It depends solely upon 
‘the instrument because generally special findings embrace 
answers to one or more questions pertinent to but not nec- 
essarily covering any of the issues. They are never required 
except when a general verdict is returned. A special inter- 
rogatory is an exploratory effort by which the court deter- 
mines from the jury’s answers whether or not the general 
verdict is sound and in place and the proper treatment ac- 
corded it. In Clementson, Special Verdicts, p. 170, it is fur- 
ther said: “A special verdict is where the jury find the facts 
only, and leave the questions of law arising on them to the 
court. Where the jury respond affirmatively or negatively 
to the issues submitted to them, it is a general verdict, al- 
though there be several issues. When they state the facts, 
and leave the court to apply the law arising from them, it 
is a special verdict. A general verdict is a finding in favor 
of one of the parties to an action; a special verdict finds the 
facts, but is not in favor of either party until the court de- 
clares the law arising thereon. The special verdict reiter- 
ates all the facts alleged which are sustained by the proofs, 
and these facts must be sufficiently numerous and explicit 
to leave nothing for the court to do but determine questions 
of law.” See Williams v. Love, 1 Ind. T. 585, 43 S. W. 856. 
In keeping with the foregoing are California, Connecti- 
cut, Indiana, New York, Utah, Washington, Wisconsin and 
federal cases. In Nebraska, together with Arkansas, Cali- 
fornia, Colorado, Idaho, Indiana, Iowa, Kansas, Minnesota, 
Missouri, Montana, New York, North Carolina, Oklahoma, 
Oregon, South Carolina, Texas, Utah and Wyoming, a gen- 
eral verdict is that by which the jury pronounce generally 
upon any or all of the issues in favor of plaintiff or defend- 
ant. A special verdict is that by which the jury find the 
facts only, leaving the judgment to the court. The special 
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verdict must present the conclusions of fact as established 
by the evidence and not the evidence to prove them, and 
those conclusions of fact must be so presented that nothing’ 
shall remain to the court but to draw from them conclusions 
of law. 

Take the instrument in the instant case. The conclusion 
of fact is there; it is established by the evidence. The in- 
strument does not contain the evidence to prove the conclu- 
sion of fact, and the conclusion of fact is so presented as 
nothing remains for the court to do but to draw from such 
conclusion of fact a conclusion of law. In keeping with this 
statement, and remembering that in Nebraska we have 
drawn no definite distinction between special findings of 
fact and special verdicts, and considering the rule as stated 
in In re Estate of Kerr, 117 Neb. 6380, 222 N. W. 638: “ ‘To 
entitle a party to a judgment on the special findings of a 
jury, where the general verdict is against him, such find- 
ings must establish all the ultimate facts from which his 
right to a judgment results as a necessary legal conclusion.’ 
Omaha Life Assn. v. Kettenbach, 55 Neb. 330”, it would 
seem to me that the ultimate fact, testamentary capacity, 
from which the proponent’s right to a judgment results as 
a necessary legal conclusion, is within the instant case. 

Upon the trial of an issue of fact a special verdict should 
find facts to which the law gives a determinate effect con- 
clusive of the issue. The special verdict must be a state- 
ment of the ultimate facts, not of the evidence upon which 
they rest. It follows from the requirements that nothing 
further shall remain but for the court to draw the proper 
conclusion of law from the facts found. It is only when 
the evidentiary facts returned are such as the law has made 
conclusive evidence of the ultimate facts that they are tan- 
tamount to finding the latter and will support the judgment. 
Chicago & N. W. Ry. Co. v. Dunleavy, supra. There is no 
conclusion of law stated to the jury’s answer to the instru- 
ment in the instant case. The answer is an answer to the 
ultimate facts from which the legal conclusion may be 
drawn. 


VoL. 144] JANUARY TERM, 1944 923 


In re Estate of George 


To proceed: “The purpose of a special verdict is to fur- 
nish the basis of a judgment to be rendered, and of special 
findings in answer to interrogatories, by eliciting a deter- 
mination of material facts, to furnish the means of testing 
the correctness of the verdict rendered, ***.” 27R.C.L,, 
sec. 37, p. 865; citing Parkinson Sugar Co. v. Riley, 50 Kan. 
401, 31 Pac. 1090, 34 Am. St. Rep. 123. . 

Section 25-1121, R. 8. 1948, uses the language: “In all 
other cases the court may direct the jury to find a special 
verdict, in writing, upon all or any of the issues; * * * .” 
Questions submitted for a special verdict should be such 
that a judgment can properly be rendered on the answers 
given to them. Special interrogatories, however, bearing 
directly on the special issues in the case, calling for findings 
as to ultimate facts essential to the determination of such 
issues should be submitted to the jury although they are 
not determinative of the case under all of its issues. The 
universal rule is that it is essential to a special verdict that 
it contain all of the ultimate facts on which the law is to 
arise and the judgment of the court is to rest. 27 R. C. L., 
sec. 49, p. 875. Citing Ward v. Cochran, 150 U. S. 597, 14 
S. Ct. 230; Rice v. Evansville, 108 Ind. 7, 9 N. E. 139; Schel- 
lenbeck v. Studebaker, 13 Ind. App. 437, 41 N. E. 845; Wel- 
land Canal Co. v. Hathaway, 8 Wend. (N. Y.) 480; State v. 
Hanner, 143 N. C. 632, 57S. E. 154, 24 L. R. A.n.s. 1, and 
note; Brown v. Ferguson, 4 Leigh (Va.) 37, 24 Am. Dee. 
707; Gatzow v. Buening, 106 Wis. 1, 81 N. W. 1008. It 
should be of such a nature that nothing remains for the 
court but to draw from the facts found the proper conclu- 
sions of law and enter judgment thereon. Citing Graham 
v. Bayne, 18 How. 60, 15 L. Ed. 265; Emery v. Raleigh & 
G. R. Co., 102 N. C. 209, 9S. E. 139. 

A few definitions given in cases will not be amiss: In gen- 
eral: “Special findings are particular findings of individual 
facts.” Atchison, T. & S. F. Ry. Co. v. Osburn, 79 Kan. 
348, 100 Pac. 473. 

“In a will contest, where jury found against will, and 
also found that just that part made in housekeeper’s favor 
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was procured by undue influence, latter answer constituted 
‘special finding’ (Crawford & Moses’ Dig. sec. 1304).” Hy- 
att v. Wroten, 43 S. W. 2d 726 (184 Ark. 847). 

From Indiana, where special findings are analogous to 
special findings in Nebraska: ‘The office of a special find- 
ing is to state the ultimate facts, and not the probative or 
evidentiary facts.” Behler v. Ackley, 89 N. E. 877 (178 
Ind. 173), citing Taylor v. Canaday, 155 Ind. 671, 57 N. E. 
524. 

Special Interrogatory: “ * * * the purpose of ‘special in- 
terrogatories’ is to elicit facts to test the correctness of the 
general verdict.” Freedman v. New York, N. H. & H. R. 
Co., 71 Atl. 901 (81 Conn. 601). 

Special Verdicts: “A special verdict is where the jury 
find the facts particularly, and then submits to the court 
the questions of law arising upon them.” Day v. Wedd, 28 
Conn. 140. 

A special verdict must contain the conclusions of fact as 
established by the evidence to the satisfaction of the jury, 
and not the evidence to prove them. People v. McClure, 
148 N. Y. 95, 42 N. E. 523. 

Getting to a neighboring state: A “special verdict’ is de- 
fined by statute as that by which the jury finds the facts 
only, leaving the judgment to the court. Morrison v. Lee, 
13 N. D. 591, 102 N. W. 223; also Heuther v. McCaull-Dins- 
more Co., 52 N. D. 721, 204 N. W. 614. 

Now, an important analysis: The purpose of a special 
verdict is to furnish the basis of the judgment, while the 
purpose of special interrogatories is to elicit facts to test 
the correctness of the judgment. Freedman v. New York, 
N. H. & H.R. Co., supra. The cases are without dispute as 
I have analyzed them. Now, then, what is the instrument 
we are dealing with? It is labeled a special interrogatory. 
The label makes no difference. It is, in effect, a special ver- 
dict under the decisions I have cited. If that is the effect 
of the instrument, and if it means the general and universal 
rule as to what a special verdict is, then what would be the 
function of the court when it draws a conclusion of law 
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from it? It would seem natural that the court should then 
protect the interest of the litigant in whose favor such con- 
clusion of law is found. The conclusion of law develops 
from what the jury found and the manner in which they 
found it is certainly in keeping with the speciai verdict. I 
would like to call attention, however, to how a few states 
in the Union consider the purpose of the foregoing: 

Iowa: Special findings are designed to exhibit the grounds 
upon which the general conclusion is’ based. The design 
of special interrogatories is to point out the controlling 
questions in the case, exact for them separate consider- 
ation, and thereby guard against misapprehension of what 
are the vital issues to be determined. When the answers 
cover all the ultimate facts, these furnish a full explanation 
of the general verdict and a safe test of its accuracy. 

Michigan: The statute authorizing special questions con- 
templates that they shall be put in explanation of the gen- 
eral .verdict. The object of' the statute is to ascertain 
whether the jury had, in making up their verdict, properly 
applied the law as given by the court to the facts of the 
case, 

Nevada: By submitting special interrogatories, the ex- 
pense and delay of a second trial may be often avoided, 
and by this practice the law is much more effectually sep- 
arated from the fact than by giving hypothetical instruc- 
tions. 

New York: The object of the provision in regard to 
special findings was to enable the court to leave the case to 
the jury generally, but to control their verdict by findings, 
which would render a second trial unnecessary in cases 
where no exceptions were taken, or rather to prevent the 
necessity of exceptions to the charge. 

Where a jury answers proper interrogatories and sub- 
stantive facts are conflicting, then the general verdict can- 
not stand if the answer to the special interrogatory is of 
an ultimate fact from which a legal conclusion develops. 
Bence v. Denbo, 98 Ind. App. 52, 183, N. E. 326. When a 
jury returns a general verdict and in answer to special 
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questions makes special findings of fact inconsistent there- 
with, the special findings control, and the court may render 
judgment accordingly. Kansas State Bank v. Skinner, 121 
Kan. 322, 246 Pac. 497. 

The court may render judgment on answers to special 
questions regardless of general verdict inconsistent there- 
with. Musgrave v. Equitable Life Assurance Society, 124 
Kan. 804, 262 Pac. 571. Special findings on material issues 
inconsistent with general verdict and irreconcilable, control 
general verdict if sufficient to authorize judgment when 
taken with facts admitted by pleadings. Forest Products 
Co. v. Dant & Russell, 117 Or. 637, 244 Pac. 531. 

In Nebraska, the rule is announced in In re Estate of 
Kerr, supra, on special findings; is also announced in Mc- 
Clary v. Stull, 44 Neb. 175, 62 N. W. 501; Norfolk Beet- 
Sugar Co. v. Preuner, 55 Neb. 656, 75 N. W. 1097; Kafka 
v. Union Stock Yards Co., 78 Neb. 140, 110 N. W. 672; 
Walker v. McCabe, 110 Neb. 398, 198 N. W. 761. Such 
cases have reference primarily to section 25-1120, R. S. 
1943. 

In Culbertson Irrigating & Water Power Co. v. Olander, 
51 Neb. 539, 71 N. W. 298, we held: “A general verdict will 
be set aside if in irreconcilable conflict with a special find- 
ing of fact * * * .” 

Now, I am fully cognizant that, had the court left the 
general verdict out, the two issues presented would be de- 
terminative of the case, and the will and codicils would nec- 
essarily be set aside on acccunt of undue influence exer- 
cised on the testator, and I recognize that, while the general 
verdict exists, the question is with reference to just what is 
“special interrogatory No. 1.” From the manner in which 
it is worded and the answer which it solicits, it is a factual 
determination of an issue from which a legal conclusion 
may be drawn. That is a special verdict. The jury have 
no concern beyond finding the facts only. It is for the 
court alone to say what is the legal significance of the facts 
found, and it may neither trespass upon the jury’s province 
or permit invasion of its own. In determining whether 
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the findings of a special verdict will support a judgment 
and what judgment should be rendered, the special verdict 
is to be fairly and liberally construed. A special verdict 
settles the facts, and the court, by its judgment, pronounces 
the conclusions of law upon such facts. Where a motion 
for a new trial is submitted to the trial court, setting forth 
error generally occurring at the trial, or preserving a right 
with reference to such an incident as we have in the in- 
stant case, the matter is reviewable here. Upon appeal, re- 
versal with directions to enter judgment in accordance with 
the opinion of an appellate court, where the appellant has 
taken such steps in the lower court as to entitle him to judg- 
ment there, is the pertinent question. 

However, in a case of this kind, there would be some rea- 
son why a special finding on testamentary capacity was 
given to the jury. Was it simply advisory to the trial court, 
or does it disclose to the trial court that the issue of testa- 
mentary capacity is determined and the trial court should 
draw a legal conclusion therefrom and dispose of the issue? 
What other function could it serve? Is it analogous to the 
rule in certain states where a special finding disposes of the 
issue when a judge derives a legal conclusion therefrom, 
the purpose being to avoid a retrial of the same issue and 
thereby save expense and time of the litigants? 

If the findings are tantamount’ to a special verdict, of 
what value are they if controlled by the general verdict? 
The issue is distinct. The jury said from a preponderance 
of the evidence that the testator possessed testamentary 
capacity. If he did, then there was only one other matter 
and that was undue influence, and to discern undue influ- 
ence the testator must have possessed testamentary capac- 
ity. 

In connection with what I have said, I desire to call at- 
tention to section 25-1314, R. S. 1948. There are no anno- 
tations under it. It is as follows: “Entry of judgment by 
court; when required. Where the verdict is special, or 
where there has been a special finding on particular ques- 
tions of fact, or where the court has ordered the case to be 
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reserved, it shall order which judgment shall be entered.” 

To my mind, there is no doubt but that the jury’s answer 
to the query propounded to them, that Fred George pos- 
sessed testamentary capacity to make the will and two cod- 
icils, is at least a special finding on a particular question of 
fact, within the meaning of the above section. If it is, then, 
applying the section, it would read this way: ‘Where there 
has been a special finding on particular questions of fact, 
the court shall order what judgment shall be entered.” 
Now this section simply does not make the genera] verdict 
conclusive, does not even talk about it. Certainly, the sec- 
tion cannot be said to be meaningless; nor is there anything 
that I can find which raises the sanctity of a genera] verdict 
over and above special findings of fact. The law is distinct- 
ly to the contrary. Special findings control a general ver- 
dict. If this were not so, there would be no occasion for 
the legislature to pass section 25-1314, supra. In none of 
the cases cited in the supplemental opinion are special inter- 
rogatories, special findings of fact or special verdicts in- 
cluded, and they certainly have no bearing on this case. 

The following is enlightening on the subject: 

“In Massachusetts, while the practice permits special 
verdicts, general verdicts and answers to questions framed 
by the court, the special verdict does not rest upon any stat- 
ute but is the common law special verdict recognized by 
statute of Westminster 2, 13 Edw. 1, chapter 30, section 2, 
and by Massachusetts G. L., chapter 11, section 4, but its 
use is not very common. Chapter 231, section 124, Massa- 
chusetts G. L., passed in 1913, provides that when special 
questions are submitted to a jury the judge may or may not 
take a general verdict and may report the case on the an- 
swers of the jury or may make such other order thereon as 
he deems proper. This statute, says Chief Justice Rugg of 
the Supreme Judicial Court of Massachusetts, was present- 
ed by the Legislative Committee of the Massachusetts Bar 
Association and in a statement in support of the act it was 
said: 

““One object of this section is to assist the appellate 
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court by encouraging the practice of framing separate is- 
sues and taking special] verdicts in cases where such course 
would enable the court to correct errors of the trial judge 
by dealing with the case as justice required upon the find- 
ings of the jury without sending the case back to be tried 
all over again simply because the general verdict was taken, 
when this whole expense and delay of a second trial could 
have been avoided if the jury had been requested by the 
trial court to answer specific questions and decide separate 
issues. This section is not drawn in such a way as to make 
it obligatory upon the trial court, but it is to favor the prac- 
tice of taking special verdicts in proper cases, which we be- 
lieve to be an important and necessary step in any attempt 
to materially reduce delays and exceptions resulting from 
new trials.’”” American Judicature Society Journal, Vol. 
XIII, p. 178. 

If special findings of fact are not to be considered, Jet's 
dispense with them and say they mean nothing and serve 
no purpose. This case should be remanded to conform to 
the original opinion. 


INDEX 


Account Stated. 


Action. 
The rule that examination of reviewing court will be con- 


A payment or other performance by third person, accept- 


ed by creditor as full or partial satisfaction of his claim, 
discharges debtor’s duty in accordance with terms on 
which third person offered it. Fender v. MeCain............ 


fined to questions determined by trial court applies to 
appeals under declaratory judgment act. Lickert v. City 
Of OMI ees e cabs isha bens ek ae peed caches ests area eee 


Adverse Possession. 


1. 


The plea of title to land by adverse possession must be 
proved by actual, open, exclusive and adverse possession 
under claim of ownership for the full statutory period of 
ten years. McGowan v. Netmann.u...oecscceeeeeeeceeeeeeenee 
Where a fence has been constructed as a boundary line 
between property of two landowners, one of whom 
claimed ownership to such fence line for the full stat- 
utory period of ten years, and is not interrupted in his 
possession or control during that time, he will, by ad- 
verse possession, gain title to such land as may have 
been improperly enclosed within his own land. Me- 
Gowan V. NUM. ..cecccccccececccceccececsesevecesecesersseceneees saetbeatess 


Appeal and Error. 


1, 


Where sustaining a special demurrer is assigned as er- 
ror, and transcript does not contain the pleading against 
which the demurrer was directed, nor the demurrer, nor 
the court’s ruling thereon, the supreme court cannot de- 
termine the error assigned. Muller v. Jensen.................... 
Error alleged in an instruction must be called to the at- 
tention of the trial court in motion for new trial before 
it will be considered by supreme court. Muller v. Jensen 
In reviewing ruling on motion for directed verdict or 
dismissal, made at close of all evidence, supreme court 
will assume existence of every material fact which com- 
petent evidence tends to establish, and give plaintiff ben- 
efit of logical inferences therefrom. Bauer v. Wood........ 
An objection to taxation of costs in district court must 
be addressed to that court on motion to retax costs to 
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make it available for review by supreme court. Federal 
Land Bank v. Palmer aii. ececccceeeneeeneeeeceeceeeeneeenececeeeeeeeeenee 
The examination of reviewing court, whether on appeal 
or writ of error, will be confined to questions determined 
by trial court. Lickert v. City of Om@h@ 0.00... 
Assignments of error in overruling motion for new trial 
were sufficient when assigned in language of statute. 
McCullough v. Omaha Coliseum Corporation.............0.--+ 
When a jury is waived, the findings of fact by the trial 
judge have the same force and effect as a jury’s verdict 
and will not be set aside on appeal unless clearly wrong. 
McCullough v. Omaha Coliseum Corporation.............0..0 
The question of the constitutionality of a statute cannot 
be considered by the supreme court if not presented to 
trial court. Weekes v. Rumbaugh... ..eccccceccecsceseceneeeseees 
In determining the correctness of a directed verdict on 
ground of plaintiff’s contributory negligence sufficient to 
bar a recovery, testimony most favorable to plaintiff will 
be accepted as true. Riekes v. Schamta..........ccccsccceccseeeee 
Before error can be predicated on district court’s refusal 
to permit an amendment to a petition, after demurrer 
thereto is sustained, record must show that the ruling 
was an abuse of discretion. Coverdale & Colpitts v. Da- 
HOG: COUN so sicces cove cones ssiveedctex sei dip eetasaccavas cies atcoscdosess.ascdedaes ise 
Request for appointment of receiver is addressed to sound 
discretion of trial court, and its ruling thereon will not 
be reversed on appeal unless abuse of discretion is shown. 
Shocker ie AAG CF 2c. oe, ese co Bd cteap ie nencaas tsetse etsten en 
Where it appears that all indispensable parties to proper 
and complete determination of equity cause were not be- 
fore the district court, the supreme court will remand 
the cause for purpose of having such parties brought in, 
even though no proper objection was made. Cunning- 
ROM VY. BY OWE Lae cececeeececeseeeseseesensscesenceecsesvssasessesesenesssssseseacesee 
The supreme court has no jurisdiction in proceedings to 
review judgment of a district court unless appellant files 
notice of appeal and deposits docket fee in office of clerk 
of district court within statutory time. Barney v. Platte 
Valley Public Power and Irrigation District.....0.0.0000......... 
Robles v. Platte Valley Public Power and Irrigation Dis- 
IN (icin cP SO Oe ee 
Appellate jurisdiction of a case cannot be conferred upon 
the supreme court by any action of the parties. Barney 
v. Platte Valley Public Power and Irrigation District...... 
Robles v. Platte Valley Public Power and Irrigation Dis- 
DUCE east nabs eet SA eo oad Se Sa eT he Nao Ae 
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25. 
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27, 


A successful bidder at a judicial sale becomes a party 
to the proceedings, may appear and urge confirmation, 
and appeal from an order setting the sale aside. Siekert 
Wo SOCSLOT Soci k Psashse i cots tale handenit edie, eae sd ls asieeeetecchuntieae 
Where evidence is conflicting verdict of jury will not be 
set aside, unless it is shown to be clearly wrong. Lang- 
don v. Loup River Public Power District... 
The competency of a witness to testify as an expert rests 
largely in sound discretion of trial court, whose rulings 
will not be reversed on appeal unless clearly erroneous. 
DeVore v. Board of Equalization, ........ceccccceccccceeseseceeeeeneeees 
The extent, course and scope of cross-examination rest 
in the discretion of the trial court, and its ruling thereon 
will not be reviewed unless there has been an abuse of 
such discretion. DeVore v. Board of Equalization.......... 
A violation of strict rule of cross-examination will not 
justify reversal unless complaining party is clearly prej- 
udiced. DeVore v. Board of Equalization. ..........cccccccees 
Where action at law is tried in district court without 
jury, findings of fact have same force as verdict. In re 
Estate of JORNSON oc eccecceccceceeseeeseeececececeeesereeeeeneeeseceesecnaees 
In law action, finding of trial judge will not be disturbed 
on appeal unless clearly wrong. In re Estate of Johnson 
In determining, on appeal, whether instructions are er- 
roneous, question is whether instruction is so erroneous 
as to be prejudicial and to require reversal. Johnson v. 
TOE Ota ocazi nse svescces seed Bikeade cause tnsve saccade atedbcckecsboeassuivee Ui aecesel a hweet 
In considering motion for directed verdict, supreme court 
must treat motion as an admission of truth of all mate- 
rial and relevant evidence submitted on behalf of party 
against whom motion is directed. Crecelius v. Gamble- 
SHOG M0, ING se criesccsivecececadincdectavaaevieasedtscaske devel anesededemustedasoatactnsien 
The reception of evidence of experiments is within the 
discretion of the trial court, and in order to authorize a 
reversal of a judgment on account of admission or rejec- 
tion of such evidence there must have been a clear abuse 
of discretion. Crecelius v. Gamble-Skogmo, Ince................. 
A constitutional question not presented to the district 
court cannot be raised for the first time on an appeal to 
the supreme court. Johnson v. Radio Station WOW........ 
An equity suit is tried de novo on appeal and the su- 
preme court will reach an independent conclusion with- 
out reference to the conclusion reached in the district 
court. Dundee Realty Co. v. City of Omaha...................... 
Where motion for new trial set forth errors of which de- 
fendant complained in manner prescribed by statute, it 
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was not necessary to assign in petition in error that trial 
court erred in overruling motion for new trial. Maher 


Transcript imports absolute verity and cannot be im- 
peached, and if incorrect or failing to speak the truth, 
the correction must be made in the district court. Lip- 
pincott vu. Lippincott... cece cccececcceececeeeeeeeeeerceeeeeeeeseenneees 
Alleged errors of law in decree and in proceeding lead- 
ing thereto are not reviewable upon objections to con- 
firmation of judicial sale had thereunder. County of 
Scotts Bluff v. Fhe... cccccccccccccseeecceeeeeeseeeececeeeecees seseereenees 
In summarizing the allegations of the petition, it is not 
prejudicial error to set out in an instruction the amount 
for which plaintiff prays damages. Tate v. Barry............ 
In absence of pleading and proof to the contrary, Ne- 
braska courts presume that law of foreign jurisdiction 
which should be applied is the same as the Nebraska 
law, as to Constitution, statutes and case law. Forshay 
Ve I ONNBCON sc icce raed ated cokes ie ie testes eas osetia 
Prejudicial error must affirmatively appear in the record 
to afford a basis for a reversal, and presumption is that 
proceedings had were regular. Staskiewicz v, State........ 
A verdict of a jury in a law action based upon conflict- 
ing evidence will not be disturbed on appeal unless clear- 
ly wrong. Krska v. County of Sarpy........... gideteceeeecs 
The transcript of a record filed in the supreme court for 
the purpose of appeal imports absolute verity, and in 
considering the appeal must be treated as the sole and 
exclusive evidence of the facts. Krska v. County of 
IS UTPY » ooencnas a cntecdalictveethecwcnbbtic conte cdewebuatanaveneiss hcatesestostcecitedbesedticned 
A case removed to district court from judgment of a jus- 
tice of the peace is rightly dismissed if appellant, by rea- 
son of his own laches, failed to file an appeal bond within 
time limited by statute. Drier v. Knowles Vans, Inc..... 
Where a party makes the mails his agent for the pur- 
pose of delivering an appeal bond to the court, the neg- 
ligence of the agent, if any, is the negligence of the par- 
ty. Drier v. Knowles Vans, Ine. o....eecccccceccceceeeceseeceeeeeeveeee 
The record of trial court in all appellate proceedings im- 
ports absolute verity, and, if such record is incomplete 
or incorrect, the remedy is by appropriate proceedings to 
secure a correction thereof in trial court. Drier v. 
Knowles Vans, [ree iecceccccececsececceeseccecesenceesseseucseesenesseesseceres 
The statute requiring one appealing from justice of the 
peace court to district court to furnish an appeal bond 
within 10 days is mandatory, and giving of such bond is 
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40. 


41. 


42. 


43. 
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46. 
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48. 


essential to confer jurisdiction of cause on district court. 
Drier v. Knowles Vans, [16...2....2.0...2.ccccccccccecceneeeeneeeeeeeeeeeeeeees 
A finding made by the supreme court on a state of facts 
becomes binding and res adjudicata or the law of the 
case on a retrial on remand to district court, when the 
facts referable to the finding are the same on the second 
as on the first trial. O'Shea v. Smithe...eeeeeeceeeees 
The dismissal of an appeal from an appellate court with- 
out an examination of case upon its merits operates as 
an affirmance of judgment appealed from or attempted 
to be appealed from. State ex rel. Campbell v. Slavik... 
On appeal from decree in action in equity supreme court 
must retry issues of fact on evidence contained in bill of 
exceptions and upon trial de novo reach an independent 
conclusion as to what findings are required upon the 
pleadings and all the evidence, without reference to con- 
clusion reached in the district court. Nuitzel and Co, v. 
ING S01 dcsed ic Ae, cect ah coed ot cles cate teed ced ess estab ded 
On appeal in action in equity, where evidence on mate- 
rial questions is in irreconcilable conflict, supreme court, 
in determining weight of evidence, will consider fact that 
trial court observed witnesses and their manner of tes- 
tifying and must have accepted one version of the facts 
rather than the opposite. Nitzel and Co. v. Nelson........ 
In reviewing a directed verdict for the defendant, the 
appellate court will assume the existence of all material 
facts which plaintiff’s evidence establishes or tends to 
prove and give plaintiff the benefit of proper inferences 
from such facts. Franks v. Jirdon..... ccc cccecececceeseeecesene 
On appeal, error will not be presumed, but must affirm- 
atively appear from the record. Buck v. Zimmerman... 
In absence of bill of exceptions it will be presumed that 
an issue of fact raised by the pleadings was supported 
by evidence and correctly determined. Buck v. Zimmer- 
TAG eestisse te ciel Rectcastteiti estas open, Sa dseateeceete inital sod es 
If there is no bill of exceptions, questions which require 
an examination of the evidence cannot be determined on 
appeal. Buck v. Zimmer mana ....eccccececcccecsecesecesenesesescnenses 
While objections to conclusions of fact should ordinarily 
be sustained by trial court, yet where there is other com- 
petent evidence on subject in the record, their improper 
admission will not be considered as reversible error where 
prejudice is not shown. In re Estate of Potts.....000.0.0..... 
Where jury found that defendant’s decedent was free 
from actionable negligence, any error in instructions re- 
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lating to matter of claimant’s damage was harmless. 
In re Estate Of Potts... .....ccccccccccccccscceeccseceeseeeseeeessnseceseenseeenes 
When the evidence is conflicting, a jury’s verdict based 
thereon will not be disturbed on appeal unless clearly 
wrong. In re Estate of Potts.......2...ceccccecceeeeeceeeeeeeceeeeeeeee 
The scope of cross-examination of a witness rests largely 
in discretion of the trial court and its ruling will not be 
disturbed unless it results in prejudice to the rights of 
the complaining party. In re Estate of Potts.................--. 
In reviewing the correctness of order sustaining motion 
for a directed verdict, the court is required to assume the 
existence of every material fact which plaintiff’s evi- 
dence tends to establish and all logical inferences that 
can be drawn therefrom. Meyer v. Hartford Bros, Grav- 


When, on appeal, the supreme court vacates or sets 
aside a general verdict, it should either grant a new trial 
or remand cause to trial court for such judgment. In re 
Eistate Of GeO ge ..u...ecccccccccccccccccenscssscecccesssccenccessncensseccnssecnntesees 


Evidence was sufficient to sustain conviction of arson 
where it disclosed that fire was of incendiary origin, a 
motive on the part of defendant and circumstances tend- 
ing to connect defendant with the fire. Asbra v. State... 
Under statute authorizing sentence for arson of not less 
than one nor more than five years, sentence of two years 
for arson of furniture in rented house was not excessive. 
ASOT USC Coie ticles eave lense Rb ccaucawndeh Hecidesdeaveveck beeetecsestals 
The corpus delicti and guilt of defendant in an arson 
case may be established by circumstantial evidence. Ma~ 
ROT Ue SCO coe, soascse einai Beko vache eh week vont ssdakxandcdssednas cds ebevae 


Attorney and Client. 


1. 


Under statute regarding attorney’s power a client is 
bound by oral agreements of his attorney made out of 
court, when same are established by testimony of attor- 
ney making the same. Oddo v. Fred F. Shields Co........... 
The only competent proof to establish an agreement 
made by an attorney in regard to disposition of a cause 
is the evidence of the attorney himself, his written agree- 
ment signed and filed with the clerk, or an entry thereof 
on the court’s records. Oddo v. Fred F. Shields Co......... 
Only where one of several persons having a common in- 
terest in property, at his own cost, takes legal action to 
protect such interest for benefit of all, may equity court 
order successful litigant reimbursement for costs, ex- 
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penses and counsel fees from common property in order 
that all benefited may share proportionately in such ex- 
pense. School District No. 70 v. Wo0G.........ccccc0cceecteceeeees 241 
4. An attorney has no lien for services performed by him 
except as provided by statute relating to attorney’s lien. 
Nicholson Vv. AUDOr go. .eccccceccccsescecececsesceeeeesesecteneeceeeseecetseteneese 253 
5. An attorney’s charging lien under statute is confined to 
fees and costs due for services rendered in particular ac- 
tion in which judgment was obtained. Nicholson v. Al- 
GOTS se. cceeneeceta sida hewn casee ise Adacsacheeeeseie sh aeeene See ies 253 
6. An attorney at law, who produces a carbon copy of a 
pleading and asserts that it is a true copy of the original 
when in fact it is a carbon copy of an altered pleading 
as it appeared after he had changed it, is guilty of crim- 
inal contempt when it is done with the intent to deceive 
and mislead the court. Butterfield v. State... 388 
7. A disbarment proceeding is essentially civil and not 
criminal in its nature, but in view of consequences to the 
person charged, the presumption of innocence applies 
and guilt of charges made must be established by a clear 
preponderance of the evidence. State ex rel. Nebraska 
State Bar Assn, v. Price .....c.cocccecccceceeceeceessessceeesececsececeescenee 542 
8. In disbarment proceedings, only those matters which are 
specifically charged in the complaint can be considered. 
State ex rel. Nebraska State Bar Assn. v. Price.......00....... 542 
9. A litigant in suit in equity will not be permitted to se- 
cure fruits of decree obtained for him by an attorney 
who he knows also represents his adversary in the sub- 
ject matter before the court, without in good faith mak- 
ing full disclosure of all the facts to such adversary. 
Sedlatk Vv. DUdae....ec.ccccseeccscccccvesencesceseseveecescecesnsensescsssessesveveees 567 


Automobiles. : 

1. The admissibility of evidence of speed of automobile 
shortly prior to the time of accident rests within discre- 
tion of trial court. Prince v. Petersen... bab ons 134 

2. Rule permitting evidence of speed of automobile prior 
to time of accident does not permit admission of evidence 
of speed at other points unless they are of such close 
proximity that reasonable inference could be drawn that 
it was continued to point of accident, or unless reason- 
able inference could be drawn that speed was continued 
at approximately the same rate over intervening dis- 
tance. Prince v. Petersem.......cccccccccceteccceceecoceeeeeeeecec 134 

3. A person traveling a favored street protected by a stop 
sign, of which he has knowledge, may properly assume 
that oncoming traffic will obey it. Riekes.v. Schantz...... 150 
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Operator of motor vehicle must look backward while 
backing same into highway and must signal intention to 
back when reasonably necessary. Chew v. Coffin............ 
Where witness had reasonable time, means, distance and 
opportunity to formulate basis for opinion as to speed of 
automobile, such witness could express his opinion as to 
speed, and credibility and weight to be given such testi- 
mony was for jury. Crecelius v. Gamble-Skogmo, Inc..... 
If one suffers injury and damage as the proximate result 
of the negligence of two others, and the damage would 
not have occurred but for the negligence of each of such 
persons, both are liable to the person so injured. Huston 
We RRODINSON o.oo ees eee ase aes desea ee ae ee 
The operator of an automobile must drive it at such rate 
of speed that he can bring it to a stop within the range 
of his vision, and if he continues to proceed when he is 
unable to see because his vision is obscured, he is negli- 
gent. Huston v. Robinson. .......0.....:ccccceesccsesscceeeeeceseeeeceeeeeeees 
Where operator of automobile ran into a cloud of dust 
and collided with parked car left standing on paved por- 
tion of highway, question is for the jury as to whether 
the negligence of motorist was the sole proximate cause 
of collision, Huston v. ROBINSON... cece eeseeeeeescneeseeee 
In action for injuries sustained when automobile in 
which plaintiff was riding ran into a cloud of dust and 
collided with car standing upon paved portion of high- 
way, it is for the jury to determine whether the parking 
of said car was negligence and a proximate cause of the 
collision. Huston v. Robinson... ccecceeccesceceterteceeseeseeteees 
The purpose of parking statute is to keep highway free 
from obstruction by standing vehicles, and statute is pos- 
itive in that respect unless circumstances exist which 
make moving of vehicle off paved, improved or main 
traveled portion of highway impracticable. Huston v. 
RODN8 09s. 2c Seic soe cctesee ceed Recta tine aslo taas ee ola 
Where automobile is left standing on paved portion of 
highway a prima facie violation of the parking statute 
is established, and when a collision results, viglation of 
the statute is evidence of negligence on the part of the 
person responsible therefor. Huston v. Robinson............ 
A corporation is liable for negligence of automobile 
driver only when relation of master and servant, or prin- 
cipal and agent, exists between corporation and negli- 
gent driver. Sutton v. Inland Construction Co..............--- 
A person is liable for negligent operation of an automo- 
bile by his servant or agent only where such servant or 
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agent, at time of accident, was engaged in employer’s or 
principal’s business with his knowledge and direction. 
Sutton v. Inland Construction C0..........ccccccceccccecceeecceseeteees 
Fact that employee, during a deviation from his employ- 
ment, may travel the same route he usually travels in his 
employment will not of itself constitute a return to the 
employment and restore the relation of master and serv- 
ant. Sutton'v. Inland Construction C......cccccesceeee ee 
Where evidence fails to establish a resumption of the 
duties of employment by employee after a deviation 
therefrom, employer is not liable for employee’s negli- 
gence. Sutton v. Inland Construction C0.......0...0e.cee ee 
Where automobile owner permits another to operate au- 
tomobile while he is an occupant, the owner, having and 
exercising authority and control of ‘a principal or mas- 
ter, is responsible for negligence of such operator. Sut- 
ton v. Inland Construction C0.......0.0..2ccceccccecceeecsesseeeseseeeeceees 
Falling asleep while driving automobile constitutes evi- 
dence of negligence sufficient to require question of driv- 
er’s negligence to be submitted to the jury. Sutton v. 
Inland Construction C0........20.0ececccceccecccecesesesessesseseseseseseseses 
Gross negligence means great or excessive negligence or 
negligence in a very high degree, and indicates absence 
of even slight care in performance of a duty. Komma 
Visr NCU CLS 2 oii ech ses re reel Pals oes ceamstucvceneinnedac @icustues 
Ordinarily, question of gross negligence is one of fact, 
and if evidence respecting it is in conflict and is such 
that ordinary minds might draw different conclusions 
therefrom, question is for jury. Komma v. Kreifels........ 
In action for gross negligence under the automobile 
guest statute, where there is adequate proof of negli- 
gence, a verdict should be directed for defendant only 
where the court can clearly say that it fails to approach 
the level of negligence in a very high degree under the 
circumstances. Komma v. Kreifels...........00ccccccccscccecceecnseee 
Where guest had previously ridden with host, who was 
considered a safe driver and had never had an accident, 
and host testified there was no occasion for guest to pro- 
test his manner of driving prior to accident in which 
guest was killed, doctrine of assumption of risk had no 
application. Komma v. Kretfels.......0.0.0cccccccccesecsseseeeceeeeee 
Where driver of automobile enters an intersection of 
two streets or highways, he is obligated to look for ap- 
proaching vehicles and to see those within that radius 
which denotes the limit of danger. Whitaker v. Keogh.. 
If driver of automobile entering intersection fails to see 
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automobile which is favored over him under the rules of 
the road, he is guilty of contributory negligence suf- 
ficient to bar recovery as a matter of law. Whitaker 
If driver of automobile entering intersection fails to see 
automobile not shown to be in a favored position, the 
presumption is that the driver of the approaching auto- 
mobile will respect the former’s right of way and the 
question of his contributory negligence in proceeding to 
cross intersection is for the jury. Whitaker v. Keogh.... 
Where automobile proceeding across intersection had 
passed center of intersecting street and was struck by 
an automobile approaching from the left, but it ap- 
peared that no collision would have occurred if ap- 
proaching automobile had proceeded on its right-hand 
side, no justification being shown for approaching auto- 
mobile being to left of center of street, any negligence 
of driver in failing to see approaching automobile was 
not proximate cause of accident and would not preclude 
recovery of damages. Whitaker v. Keoghuu......cccccccsccecccseee 
Where operator of automobile sees an approaching au- 
tomobile and tests an obvious danger by moving from a 
place of safety into path of oncoming vehicle and is 
struck, he is guilty of contributory negligence sufficient 
to bar recovery as a matter of law, regardless of wheth- 
er he is driving favored automobile. Whitaker v. Keogh 
A driver of a motor vehicle about to enter a highway 
protected by stop signs must stop as directed, look in 
both directions and permit all vehicles to pass which are 
at such a distance and traveling at such a speed that it 
would be imprudent for him to proceed into the intersec- 
tion. Meyer v. Hartford Bros. Gravel Co.......cccccccccc2cc20c0-02 
Where evidence fails to show that driver of motor ve- 
hicle was guilty of any negligence in proceeding across 
highway intersection, a directed verdict is required. 
Meyer v. Hartford Bros. Gravel Cou..0......cccseccccesceesecnecseeoee 
Where one drives an automobile in violation of law per- 
taining to operation of such vehicles on: public highway 
and in so doing, as a result of the violation of law, kills 
another, he is guilty of manslaughter. Puckett v. State 


Bankruptcy. 


1. 


The defendant mortgagor in a foreclosure proceeding 
having availed himself of the relief offered under the 
Frazier-Lemke act, the ensuing bankruptcy proceedings 


halted the foreclosure action in state court. Vybiral v. 


Schildhauer 
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2. When trustee in bankruptey with approval of federal 
court abandons bankrupt’s real estate as burdensome, 
state court is at liberty to proceed with pending fore- 
closure action. Vybiral v. Schildhauer...............-.:0-0100 114 


Change of Venue. : 
A party to an action may, in good faith, make a motion for 
change of venue or disqualification of trial judge. Lip- 
pincott v. Lipprtreo tt... ccccccccecceccsecceeeececeseceecteetereneeeeeneecsecees 486 


Charities. 

1. A gift upon condition to a charitable corporation to fur- 
ther the purposes of such corporation is governed by the 
same principles of law as a bequest upon a charitable 
trust. School District No. 70 v. Wo0G..........::cccccceneeeeeee 241 

2. A charitable bequest to a school district is valid if made 
for furtherance of one or more of district’s corporate 
purposes. School District No. 70 v. Wo04.............2::0200--+ 241 

3. Where a charitable bequest to a school district for the 
construction of new school building is impracticable be- 
cause a new and adequate building had already been 
constructed after death of donor and prior to happening 
of event which made the bequest available, equity court 
had jurisdiction under cy pres doctrine to change mode 
of effectuating charitable bequest within general purpose 
of testator. School District No, 70 v. Wo0d.......2..2:.:0c00+ 241 

4. Where testator’s charitable purpose is disclosed with 
reasonable clearness, directions relating to details to be 
followed in accomplishing such purpose, which are not 
intended as limitations, will be regarded as directory 
only where necessary to carry out dominant charitable 
purpose. School District No. 70 v. Wo00G..........cccccceecccreeees 241 

5. Where a definite charity is created, the failure of par- 
ticular mode by which its dominant purpose is to be ef- 
fected will not defeat the charity, for equity court is re- 
quired under such circumstances to substitute another 
mode when it can be done within scope of donor’s dom- 
inant purpose. School District No. 70 v. Wood...............- 241 


Constitutional Law. 
1. Until particular event happens upon which pension is 
to be paid to city police officer, there is no vested right 
in police officer to such payments. Lickert v. City of 
OMGNG se. cS Aedees creeessescete, caress ew ieass genase deedtenn tlaeewie 75 
2, The legislative change amending the pension provisions, 
previous to the happening of one or more of the condi- 
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tions mentioned in the act, impairs no absolute right of 

property in police officer. Lickert v. City of Omaha........ 75 
3. Every statute is presumed constitutional, and such pre- 

sumption continues until statute clearly appears to con- 

travene some constitutional provision. Weekes v. Rum- 

OO UG Te iiicecc tS a cess ete Ge eat e Rca cee ee veh a das etease eed 103 
4. The police power is inherent in the effective conduct and 

maintenance of government and is to be upheld, even 

though the regulation affects adversely property rights 

of some individuals. Dundee Realty Co. v. City of 

ONNGN GR osscio sees deic kts he bt rete, Koss tte cates 448 
5. Terms of constitutional provisions are interpreted in 

most obvious meaning, and courts may not supply what 

they deem unwise omission or add words which substan- 

tially add to or take from the Constitution as framed. 

Platte Valley Public Power and Irrigation District v. 

County of Lincoln... cececceceeeeeeecceecceeeeeeestesenecnecnenececneceseee 584 
6. Legislative construction of constitutional provision is 

entitled to great weight, especially when adhered to con- 

sistently for considerable period of time, and particular- 

ly when identical construction has been placed thereon 

by highest officers of executive department and by ad- 

ministrative officers who are affected thereby. Platte 

Valley Public Power and Irrigation District v. County 

OF DCO UN ses ose Lie eas lee tug eas Dae Nees Sea eee haus 584 
7. A person charged with a crime may, by judicial confes- 

sion of guilt, waive constitutional rights guaranteed him 

by federal and state Constitutions. In re Application 

of Carper, Tesar 0. Bowley. .....cececccccccncssesssceeececeseeseseseseeeese 623 
8. A zoning ordinance may not operate retroactively to de- 

prive property owner of his previously vested rights. 

Cassel Realty Co. v. City of OMm@h@.au.......ccceeccccceeeccccee sees 753 
9. The constitutional provision relating to redemption from 

tax sale is self-executing, and no statute or decree is nec- 

essary to enforce it. County of Douglas v. Christensen.. 899 


Contempt. 

1. A prosecution for criminal contempt is governed by the 
strict rules applicable to a criminal proceeding. Butter- 
field v. State 

2. The abstraction of a page of a pleading and the substi- 
tution cf another with intent to deceive and mislead the 
court constitute a criminal contempt. Butterfield v. 
UGE G ciesstset ir sacar: Mere ae OS ea testes led et ae ke Sead h 388 

3. False statements made by an attorney to a court for the 
purpose of deceiving the court constitute a criminal con- 
tempt. Butterfield v. State. .ccccceccccecccccccececcsececcscceeseeseese 388 


388 
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4. 


10. 


11. 


13. 


An attorney at law, who produces a carbon copy of a 
pleading and asserts that it is a true copy of the original 
when in fact it is a carbon copy of an altered pleading 
as it appeared after he had changed it, is guilty of crim- 
inal contempt when it is done with the intent to deceive 
and mislead the court. Butterfield v. State.............--.-. 
An attorney at law is guilty of criminal contempt if he 
falsifies to the court with intent to deceive and thereby 
hinders, obstructs, or defeats the administration of jus- 
tice. Butterfield v. State... ...cccccccceeeccceceeceseeeeessereeccteeeceteneees 
By statute courts of record have power to punish as for 
criminal contempt persons guilty of willful disobedience 
of or resistance willfully offered to any lawful process 
or order of the court, or any willful attempt to obstruct 
the proceedings, or hinder the due administration of jus- 
tice in any suit or proceedings pending before such 
courts. In re Application of Niklaus, Niklaus v. Hollo- 
DDG ssxeed seccest tie se vsasitenanctaraagas teased Srv eeuecadesubsecise it cake, Dus uate sas 
Contempts committed in the presence of the court may 
be punished summarily, but in other cases the party, 
upon being brought before the court, shall be notified 
of the accusation against him and have a reasonable 
time to make his defense. In re Application of Niklaus, 
Niklaus 1, Hollow... .eecececccec cece ceceencesessensencenseneescneesees me 
Where a party to an action fails to obey an order of the 
court, made for the benefit of the opposing party, such 
act is ordinarily a civil contempt, to which the rules ap- 
plicable to a criminal contempt are not applicable. In re 
Application of Niklaus, Niklaus v. Holloway..........0......... 
Where a civil contempt is charged it may be by an affi- 
davit by the party to the action who is injuriously affect- 
ed. In re Application of Niklaus, Niklaus v. Holloway.... 
The affidavit charging a civil contempt may be by an 
officer of the court charged with the protection of the res 
of the litigation for the benefit of the parties. Jn re Ap- 
plication of Niklaus, Niklaus v. Holloway......0..0.0.0.0c000.-0-- 
It is immaterial who institutes the proceedings for con- 
tempt, since the alleged contemner is not prejudiced by 
the particular mode in which the facts are brought to 
the attention of the court. In re Application of Niklaus, 
Niklaus v. Holloway ooo... .ccceececceccccecesevesescesecsseceessseseseseeeeee 
The strict rules that govern criminal prosecutions apply 
to a prosecution for criminal contempt. Staskiewicz v. 
IS CEG fects ces nd ened Nasser ed en en 
A contempt proceeding to preserve the power and vindi- 
cate the dignity of the court and to punish for disobe- 
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dience of its orders is a criminal contempt. Stuskiewicz 


Ordinarily, an act may be punished as a criminal con- 
tempt, although it is also a criminal offense under state 
laws. Stasktewicz v. St@te....cccccccecceccsccceeccecereeceseeeseeseeeesees 
Commission by defendant of acts which an injunction 
specifically prohibited on premises constituted contempt 
although defendant was not sole owner of fee title to 
premises, Staskiewtez v. State... ceccccceceeccceeceeseeeeeeeeeeees 


Contracts. 


1. 


Where debt has been satisfied by voluntary act of cred- 
itors, making settlement in full, a promise to pay ac- 
crued interest on original indebtedness is unenforceable 
as not supported by sufficient consideration. Fender v. 
MCC Gan sek geese a ose a eet sepsis Ree ot en et 
Equity will avoid acts and contracts of persons of weak 
understanding who are thereby liable to imposition, if 
nature of transaction justifies conclusion that such per- 
son has not exercised a deliberate judgment, but has 
been imposed upon, circumvented, or overcome by cun- 
ning, or artifice or undue influence. Cunningham v. 
Brewer: Soe che Ben oh cde So a ah aes a Ae CEE IN dod, 


A contract complete in itself will be conclusively pre- 


sumed to supersede and discharge another one made 
prior thereto between same parties concerning same sub- 
ject matter where the terms of later contract are incon- 
sistent with former. In re Estate of Wise... 
Changes in a contract do not necessarily abrogate it or 
imply its abandonment. In re Estate of Wise...............-.- 
Where it is claimed that by reason of inconsistency be- 
tween terms of new agreement and those of the old, the 
old one is discharged, the fact that such was the inten- 
tion of the parties must clearly appear. In re Estate 
Of WAS6: cho eset cae nelus aie ods suite estate dasa Dados abd csccesinedetacs sates 
A new contract with reference to subject matter of a 
former one does not supersede the former except so far 
as new one is inconsistent therewith when it is evident 
that the new contract is supplementary only. In re Es- 
COE Of WA Corie cst cs cesses eet snastiusr ct opesitelostactbieah ud whet 
Where a new contract is consistent with continuance of 
former one and only provides new mode of discharging 
it, there is no rescission until new contract is performed. 
Tn ve Estate of Wise. cccccceccececceesessseecsesescsessesstsesecesecece 
A contract, the fulfillment of which by express or im- 
plied agreement is made to depend upon the act or con- 
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sent of a third person, over whom neither party has any 
control, cannot be enforced unless the act is performed 
or consent given. Evans v. Platte Valley Public Power 
and Irrigation District... eccececceeeeeeeeeee erect tere eeerteeeeeeees 368 
9. Value of property is a matter of judgment and a con- 
tract based on inadequate consideration will not be set 
aside for that reason alone, unless the inadequacy is so 
great as to furnish of itself a convincing evidence of 
fraud. Johnson v. Radio Station WOW..........-...:1:.-10-0 406 
10. The practical interpretation given a contract by parties 
while engaged in its performance and before any contro- 
versy arose indicates true intent of contract and courts 
will ordinarily enforce such construction. Hanley v. 
Sivratbuchker iit. nc i hie el en Ree eee 437 


Corporations. 

1. The directors of a corporation have no authority to make 
or authorize contracts or do other acts which are beyond 
powers conferred on corporation by its charter. John- 
son Vv. Radio Station WOW. ..0.....cc.c.cccccccececcencenceeectseeneenseenee A406 

2. The wisdom and expediency of corporate business pol- 
icies and methods of executing them are left to the dis- 
cretion and decision of board of directors. Johnson v. 
Radio Station WOW ..o.cccccccccccccccecceenceeteecesseeceesssessensceseneees 406 

3. In absence of usurpation, fraud, gross negligence or 
transgression of statutory limitation, courts of equity 
will not interfere at suit of dissatisfied stockholders 
merely to overrule discretion of directors on question of 
corporate management, business or policy. Johnson v. 


Radio Station WOW ge oe ee ee leek 406 
4. Under laws of Ohio, corporation has perpetual succes- 
sion. Pontiac Improvement Co. ¥. Leisy...........c.cecccceccees 705 


Costs. 

Only where one of several persons having a common inter- 
est in property, at his own cost, takes legal action to 
protect such interest for benefit of all, may equity court 
order successful litigant reimbursement for costs, ex- 
penses and counsel fees from common property in order 
that all benefited may share proportionately in such ex- 
pense. School District No. 70 v. Wood... cceceeeeeeeenene 241 


Counties and County Officers. 
1. A petition for allowance of claim against a county is de- 
murrable where it shows on its face that the claim was 
not filed with county clerk within time limited by a man- 
datory statute. Coverdale & Colpitts v. Dakota County.. 166 
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The remedy by petition in error to correct errors of a 
county board in levying special assessments is not an ex- 
clusive remedy. Loup River Public Power District v. 
County of Platte... ccccccccccccccccccccnceessscescenseescenscesenceesseatsecseeaseee 
Where necessary elements are present, claims against 
counties are subject to compromise by county boards and 
they may, in absence of vitiating elements, settle litiga- 
tion against the county. State ex rel. Campbell v. Slavik 
County commissioners act quasi judicially in passing 
upon claims against county whenever their action is not 
merely a formal prerequisite to issuance of a warrant 
but involves determination of questions of fact upon evi- 
dence or the exercise of discretion in ascertaining or fix- 
ing the amount to be allowed. State ex rel. Campbell v. 
SUDO UG areca ive sesiuilsccuvasteasancdtes tadelersttioteah ciaebastti sts dested Moe Castes, 
Where claim against county is one upon which judicial 
action is required by the county board, the passing upon 
claim is a judicial act and unless appealed from cannot 
be disturbed. State ex rel. Campbell v. Slavik 


The appointment by supreme court of members of court 
of condemnation is a ministerial act and does not enlarge 
the jurisdiction of supreme court. In re Application of 
City of Sidney... ccecccecceccccsecseecereeseeee sa dacery diel ped eth geiei tek 
A proceeding in supreme court to vacate appointment of 
members of court of condemnation for irregularities in 
the condemnation proceeding is not within original or 
appellate jurisdiction of supreme court, nor is it inci- 
dental to any pending judicial proceeding which could 
bring it within jurisdiction of supreme court. In re Ap- 
plication of City of Sidmey......cccccecccccccecsesesceceecsesesvecesseseeeeses 
The county court has exclusive original jurisdiction of 
all matters relating to settlement of estates of deceased 
persons. In re Estate of Stata 00.0 oecccccccceecccececeeeeseseeeeeee 
County courts are without general equity jurisdiction, 
but, in exercising exclusive original jurisdiction over es- 
tates, may apply equitable principles to matters within 
probate jurisdiction and render such relief as situations 
of interested parties may justify. In re Estate of Statz 
Jurisdiction of the subject matter is to be tested by the 
authorized extent of court’s powers in respect to the 
cause of action before it. In re Estate of Statz................ 
Generally, same issues must be tried on appeal as in 
original proceedings in county court, but plaintiff is not 
confined to the allegations in his pleading in the court 
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below, as long as identity of the original cause of action 
is preserved. In re Estate of St@t2..........-0012- nese 
Under Constitution and statutes the county court has 
exclusive original jurisdiction of all matters relating to 
settlement of estates of deceased persons. Jn re Estate 
Of BRO OF Shot x ca. aictcce dans Beh Mihcc itata aoe lave tench cgetnege sn deesenssseniee 
Courts of general jurisdiction have inherent power to 
do all things necessary for administration of justice 
within the scope of their jurisdiction. Jensen v. Jensen 
Where the defeated party undertakes to perfect an ap- 
peal from an adverse ruling of the county court in a 
probate proceeding and orders a transcript in accordance 
with statute, and the county judge by inadvertence neg- 
lects to certify the same, all other requirements having 
been met, the failure to certify the transcript will not 
defeat the appeal. In re Estate of House.........022000000-- 


Criminal Law. 


1. 


bo 


Where accused appeared in person and by counsel and 
went to trial before a jury regularly impaneled and 
sworn, accused would be deemed to have waived arraign- 
ment and to have entered a plea of not guilty. Maher 


The transcript imports absolute verity and cannot be 
impeached, and, if incorrect or if it fails to speak the 
truth, correction must be made in district court, and not 
in the supreme court. Maher v. State... 
An application for a continuance is addressed to the dis- 
cretion of the trial] court and its ruling thereon will not 
be held erroneous unless an abuse of discretion is dis- 
closed by the record. Maher v. State ......cccleccceceeeeceseeee 
It is the duty of the court, with or without request, to 
instruct the jury as to the law of the case. Maher v. 
ECE et Pectin hl oe ete th a Geet td et ts a ots Auda 
The approved journal entry of a judgment is indispu- 
table evidence of what the judgment was. Maher v. State 
A judgment of a court is valid and effective when it is 
declared and announced by the judge, although it may 
not be reduced to writing until afterwards. Maher v. 
DEGES po. eee Selden cea cee alee deak cee dpaved dah sdacesestvtg ddieecseiediees 
It is the duty of the court to endeavor to surround the 
trial with an atmosphere of fairness, undisturbed by 
prejudice, passion or ill will. Maher v. State... 
Under constitutional provision guaranteeing accused a 
speedy public trial, there is room for exercise of discre- 
tion on part of the trial court. Maher v. State......0.0....... 
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The constitutional right of accused to have the assist- 
ance of counsel may be waived, and a waiver will be im- 
plied where accused pleads guilty and fails to demand 
that counsel be assigned to him. In re Application of 
Rice, Rice v. OLSOM....2......-.ecesceceeeneecnecesecsncececeeessncenesneeeeeesaee 
When a defendant enters a plea of guilty, he thereby 
waives all defenses, other than those that are jurisdic- 
tional. In re Application of Rice, Rice v. Olson................ 
The acceptance of a plea of guilty authorizes the im- 
position of the legal sentence for the crime properly 
charged in the information. In re Application of Rice, 
Ries, “OO Nicks cain ase pieiecc Ondeeetteaed ves bead ad el easteeiatesesed 
In proceeding to vacate order of district court granting 
probation, correct practice requires a verified informa- 
tion stating specifically the conduct constituting viola> 
tion of probationary conditions, but proceeding by motion 
may be sustained if defendant had timely notice of hear- 
ing, assistance of counsel, testimony of witnesses, and 
a fair and impartial trial. Moyer v. State... 
The court is required to fix the conditions of the pro- 
bation and may include therein directly or by inference 
the conditions enumerated in the statute. Moyer v. State 
The right of the court to revoke probation depends upon 
a breach of the conditions of the probation. Moyer v. 
SEO G se Ante Bice ctes i  eeteenteckse dae ca seh a Bache tom usel aerate duane Geutlvbegiasts 
The jury are judges of credibility of witnesses and 
weight of their testimony and, unless decision of jury 
thereon is clearly wrong, their verdict will not be molest- 
Cd. Phillips v. State... .eceeceecccsecececscccececeesceseeseesesenseesecectssses 
Where a defendant asserts he is not guilty of the crime 
charged because of insanity, it is the province of the 
jury to determine whether the defendant, at the time of 
the commission of fhe alleged crime, had sufficient men- 
tal ability to distinguish between right and wrong in re- 
spect to the subject matter of the inquiry. MacAvoy v. 
SEO: 2s as Bites cba cnse ances cal taba staadeu, eovesbeliewtoain lasheasacheedee Saiecd 
A determination by jury upon conflicting evidence that 
a defendant who asserts he is not guilty of the crime 
charged because of insanity was responsible for his acts 
will not ordinarily be disturbed on appeal. MacAvoy v. 
DEQ bE shee. e rile Sesck bes sche len sek de eee astro c teal haar een 
Rules as to information, conduct of case, and punish- 
ment applicable to a principal in fact apply to aider, 
abettor, or procurer, and information against accessory 
before the fact need not allege facts different from those 
required against principal. Puckett v. State 
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19. Where evidence would warrant conviction on one of the 
two counts in an information, a general motion for a di- 
rected verdict was properly refused. Scavio v. State.... 881 

20. If there are two counts in an information, under one of 
which certain evidence is clearly admissible, it is not 
reversible error for the trial court to fail to give an in- 
struction to the jury relating thereto, when no such in- 
struction was requested. Scavio v. St@te.............. eee 881 

21. The Constitution and statute give defendant in criminal 
prosecution right to trial by impartial jury in county 
wherein alleged offense was committed. Robeen v. State 910 

22. Where a person in one county procures the commission 
of a crime in another through the agency of an innocent 
person, he is a principal and subject to prosecution in 
the county where the acts were done by the agent, with- 
out reference to the whereabouts of the principal. Ro- 
Dee VY. SEQEG oo... cescsccescsenscscsesscessoveneesacsecescecrsenseconeresurantesasesiornn 910 

23. Ordinarily the prompt withdrawal of improper evidence 
by the trial court, followed by an instruction that the 
jury give it no consideration, cures the error of its ad- 
mission. Pobeen v. State... .ccceicececcceeeesececeecseeessenseteceeeveee 910 


Crops. . 

1. Damages based on value of unmatured crops are analo- 
gous to profits lost, and are governed by the same rule 
precluding recovery in cases of either uncertainty or re- 
moteness, but question of whether damages are specula- 
tive must be determined by whether there is sufficient 
data to determine with reasonable certainty the probable 
value crops would have had if matured. Snyder v. 
Platte Valley Public Power and Irrigation District........ 308 

2. The right to crop of wheat growing on unenclosed pub- 
lic land is in one who has planted and looked after the 
crop, rather than in one who forcibly takes possession 
thereof against the will of the planter. Test v. Reichert 836 


Damages. 

1. Damages based on value of unmatured crops are analo- 
gous to profits lost, and are governed by the same rule 
precluding recovery in cases of either uncertainty or re- 
moteness, but question of whether damages are specu- 
lative must be determined by whether there is sufficient 
data to determine with reasonable certainty the probable 
value crops would have had if matured. Snyder v. 
Platte Valley Public Power and Irrigation District.......... 508 

2. In action for personal injuries which are permanent and 
have impaired earning capacity, damages for pecuniary 


950 


Death. 


Deeds. 


INDEX [144 NEB. 


loss by reason of decreased earning power are to be 
based on life expectancy immediately before the injury 
and for future mental and physical suffering on probable 
expectancy of life in plaintiff’s injured condition. Cre- 
celius v. Gamble-Skogmo, U0... ...cccecscccecceeeceeeneeeeeneseneeeee 
The only future pain and suffering which jury are en- 
titled to consider in assessment of damages is such as 
evidence shows with reasonable certainty will be ex- 
perienced. Crecelius v. Gamble-Skogmo, Ine.........0.....2000-- 


394 


394 


Nominal damages may be recovered where a cause of ° 


action for a legal wrong is established and there is no 
proof of actual damages. Larson v. Marsh.....0...000.00000---+ 
Verdict for $14,800 was not excessive where civil en- 
gineer, 38 years of age, received permanent injuries, 
accompanied by pain and suffering extending over sev- 
eral months. Szutton v. Inland Construction Co................- 


A presumption of pecuniary loss exists in favor of one 
legally entitled to service or support from one killed 
by negligent act of another. Tate v. Barry..i......ccccccccee- 
Personal representative bringing action for wrongful 
death in district court must bring such action for the 
exclusive benefit of the widow or widower and next of 
kin, and if he secures judgment it is reported to county 
court and distribution ordinarily is to be made in that 
court in same proportions as personal property of an 
intestate. Tate v. Barry ....e..occccccccccccceeccennececesecececeesenseceeece- 
When objection is made to distribution in county court 
by any one in whose behalf action for death was brought 
and a showing is made in support thereof, it is the duty 
of county court to determine who, of the widow or wid- 
ower and next of kin, have suffered a pecuniary loss and 
extent thereof and distribute the funds recovered to such 
persons as are entitled thereto. Tate v. Barry.................. 
In action for death, expectancy tables are not conclusive 
but must be regarded merely as aids in estimating the 
probable expectancy of life of deceased. Tate v. Barry.. 
The law does not provide a positive, definite mathemat- 
ical formule or legal rule by which jury shall fix pecu- 
niary loss suffered in death of head of family. Tate v. 
DOTTY” Sesede tac tusesee shes ss sects ab Satdececec testa ies Nedkccat tac tate eats 


In action to cancel deed, plaintiff may allege as many dif- 


ferent grounds for cancellation as he desires, and failure 
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Divorce. 


1. 


10. 


11. 


12. 


to prove one ground will not prevent a recovery on 
others. Cunningham v. Brewe..u.......:ccs.ccceceececeteeeeeeeeeees 


The entry of final order or decree is a necessary attri- 
bute to final hearing as used in order awarding tem- 
porary alimony in monthly payments pending final hear- 
ing of said cause. Wolfe v. Wolf e.......s.eccceccsseeceeeeteesenee 
In civil contempt proceeding to enforce alimony decree, 
plaintiff’s affidavit should allege court order for payment 
of alimony and defendant’s willful failure, without just 
cause, to comply therewith. Thuman v. Thuman............. 
The strict rules applicable to a proceeding for criminal 
contempt do not apply to a civil contempt proceeding. 
Thuman v, TRUM. cece ccceeceseeeceseeeveeseceeneeetecescnesesenes 
In a civil contempt proceeding a substantial and general 
statement in the affidavit will suffice to give the court 
jurisdiction to proceed. Thuman v. Thuman..... cc 
Remarriage does not relieve a defendant from the obli- 
gations fixed by an alimony decree. Thuman v. Thuman 
It is impossible to lay down any general rule as to de- 
gree of corroboration required in a divorce action, as 
each case must be decided on its own facts and circum- 
stances. Johnsen v. JOWNSEN...........0.cccccececseeceseveeeeeeeseneeeseeee 
Upon granting of an absolute divorce, trial court may 
assign property, both real and personal, acquired during 
marriage by joint efforts of parties, between them as de- 
mands of equity require. Johnsen v. Johnsen................--- 
In a divorce suit, where the court has jurisdiction of the 
parties, it has power to adjust all their respective prop- 
erty interests. Lippincott v. Lippincott... ccc 
In fixing the amount of alimony, the court will consider 
the estate of each party at time of marriage, their re- 
spective contributions since marriage, duration of mar- 
riage, and conduct of the parties. Lippincott v. Lippin- 
COLE» Shatin Sundak edits stunts Lee te Ee ols chal 8 oso ei 
The amount of alimony to be awarded divorced wife 
must be determined from the circumstances of each case. 
Passmore v. Passmore... ..ccccccccceseesecssssceseecsessvsseseacesssseseceece 
In determining amount of alimony to be awarded di- 
vorced wife, husband’s age, health and ability to work, 
as well as his property holdings, must be considered. 
Passmore 0. POSSMOr €.......cccceeeccceseeseceeeesececsecnseseecessesecesecessee 
The judgment of trial court fixing the amount of ali- 
mony will not be disturbed on appeal unless good cause 
is shown. Passmore v. Passmore 
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In determining conditions under which divorced parent 
may visit minor child. whose custody is awarded to other 
parent, child’s age, health and best interests and con- 
venience of parent having custody must be considered. 
Passmore vV. PASSMOTE......c..cccecccececenecceseecesseseneeeeetenseenteceesesees 
Order of trial court as to privileges of divorced husband 
respecting visitation of his minor child, whose custody 
was awarded to wife, will not be disturbed on appeal, in 
absence of showing that order was unreasonable. Pass- 
MOLE Vi. PASSMOTE........eeceeceeseeeeeceeececeseeseeeeccesetecececnsacecssseeenesens 
In action for modification of a decree of divorce with 
reference to the custody of a minor child, suit money and 
attorney’s fees are not chargeable against a third per- 


-son, having the custody of such child and seeking to in- 


tervene in the action, unless provided for by statute. 
VO89-U.. VOSS evecare eee te a es 
Decree for child support in a divorce action is at all 
times subject to review in light of changing conditions, 
regardless of the particular language of the award. 
SOU: Ve SQUNG, ecigscscs. oles suede tee ec beedesnev tisha wee, desdeveaeee2s 
In determining the amount of alimony to be allowed in a 
divorce action the character and situation of the parties 
and other surrounding circumstances should be consid- 
ered as well as economic considerations. Saum v. Saum 
To secure an injunction against disposition of husband’s 
property in a divorce action, there must be a proper 
showing in the application, and peril to the fund or suf- 
ficient cause for belief that an unlawful disposition is to 
be made of the property out of which relief is sought 
must appear from the pleadings or by evidence. Jensen 


An injunction against husband’s disposition of property 
may be granted in divorce suit where it is necessary to 
prevent defeating the order of the court by alienation 
of property. Jensen v. JENSEN... ccecececccceccceeceescnnseeeceeene 
When the defendant’s property consists in a large meas- 
ure of bank deposits, currency, bonds and liquid assets, 
it is proper for the court to issue an injunction restrain- 
ing defendant from transferring any of the property 
until alimony and attorney’s fees are paid. Jensen v. 
JENSEN. (oat ecient tee anda tate M eet eo eee 
Attorney’s fees of $1,500 were not excessive in view of 
elements required to be taken into consideration. Jensen 


The court has power to enforce decree for alimony by ap- 
pointment of receiver and likewise, if expedient, by in- 
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junction, either on a petition filed in the same suit or by 
separate bill filed in the court which granted the decree. 
ST ENSCN: Vs SJ ONSEN cdo erases thant asetvcesbeate Catsiae latest abate idecdsede 


Elections. 


1. 


The duty imposed upon the secretary of state to desig- 
nate a candidate’s post-office address after his name on 
the ballot, when the conditions prescribed by the statute 
exist, is a ministerial duty for the breach of which he be- 
comes liable in damages for any injury proximately re- 
sulting therefrom. Larson v, Marsh........20.0.ccc00ceeee 
In action against an election officer for damages for fail- 
ure to place a candidate’s post-office address after his 
name on the ballot as required by statute, salary of of- 
fice sought by candidate is not a proper element of dam- 
age. Larson v. Marshancieeee.ccccccccccceccececceeseeececneeeseseeeceneeeeeee 


Eminent Domain. 


1. 


The statutory power of supreme court to appoint mem- 
bers of court of condemnation does not have the effect of 
lodging the condemnation proceeding in supreme court. 
In re Application of City of Sidney -.....eicececcecceeeeeeeeees 
Where supreme court appoints court of condemnation in 
accordance with statute, petition to vacate appointment 
for irregularities in proceedings will not be entertained. 
In re Application of City of Sidney. ..........ccceccccceceecseeee 
A proceeding in supreme court to vacate appointment of 
members of court of condemnation for irregularities in 
the condemnation proceeding is not within original or 
appellate jurisdiction of supreme court, nor is it inci- 
dental to any pending judicial proceeding which could 
bring it within jurisdiction of supreme court. In re Ap- 
plication of City of Std ey ....eccccccccccscecscccssceseceescsescsessssess 
Procedure in condemnation is a matter of state-wide 
eoncern, Nagle v. City of Grand Island... eee 
A public power and irrigation district has power of em- 
inent domain in acquisition of property and rights of 
way necessary to carry into effect the purposes for which 
it is organized. Snyder v. Platte Valley Public Power 
and Trrigation District... ceccecteccceecssteteseceensvecsessseseseeee 
The measure of damages to land damaged by public im- 
provement is difference in value before and after the 
construction causing damage, taking into consideration 
the uses to which the land was put and for which it was 
reasonably suitable. Snyder v. Platte Valley Public 
Power and Irrigation District... cccccccccccecececseeeccccsseeeeeese 
Where property is taken by eminent domain, the con- 
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deninor is liable to compensate for the taking and is li- 
able for consequential damages to other property in ex- 
cess of damage sustained by the public at large. Snyder 
v. Platte Valley Public Power and Irrigation District... 
Where a party sufficiently pleads and proves right of re- 
covery under eminent domain provisions of Constitution, 
the party is entitled to a recovery notwithstanding charge 
in petition of negligence, which charge has failed of 
proof. Snyder v. Platte Valley Public Power and Irriga- 
CLONS DAS ONACE sacivcsieceiicecesa seats coscocveadctilneel cee dee stess ee desed scaBiacentaees 
Where public power and irrigation district purchases 
land instead of taking it by eminent domain, the pur- 
chase carries with it all incidents of taking by eminent 
domain so far as question of damages by reason of con- 
struction is concerned. Snyder v. Platte Valley Public 
Power and Irrigation District........0..ccccccccccccecceseceeseereceneeees 
The proper procedure in a condemnation action, where 
an appeal is taken from award and case is tried to jury 
in district court, is for court to reserve question of inter- 
est for its determination and direct the jury not to in- 
clude interest in their verdict. Langdon v. Loup River 
Public Power District... .cccecccceecceccesseeceeveccseseeseeeseseseeeesseens 
The owner of property taken in condemnation proceed- 
ing is entitled to interest on the amount of compensation 
due him from the time of the taking, unless condemnor 
brings himself within statute which would defeat own- 
er’s right to interest. Langdon v. Loup River Pyblic 
Power® Diservctts.2i.st2scotsces cuss tesa tase pndaestent Seven icobeesacengs 
Where, on appeal from award of damages for property 
taken in condemnation action, verdict is less than amount 
of award, neither condemnor nor property owner will be 
liable for all of costs of appeal, but ordinarily such costs 
should be divided between the parties. Langdon v. Loup 
River Public Power District .o..0.....ccccecccccccceceeeeseecceceseceeeeeee 
In condemnation action, in order that benefits may be 
set off against damages in making an improvement, 
they must be special or local or such as result directly 
and peculiarly to the particular tract of which a part 
is taken. Langdon v. Loup River Public Power District 
In condemnation action, witnesses should not be allowed 
to give their opinions regarding value of property for 
particular purpose but should state its market .value in 
view of any purpose to which it is adapted. Langdon v, 
Loup River Public Power District... ccccccccccesssssesseee 
The only foundation for a local assessment lies in the 
special benefits conferred upon the property assessed 
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Equity. 


Estoppel. 
1. 


by the improvement, and an assessment beyond the ben- 
efit so conferred is a taking of property for public use 
without compensation and therefore illegal. Loup River 
Public Power District v. County of Platte..........02.--2200.-- 


In the determination of the interests of parties, equity 
looks through the form and regards the substance of the 
transaction. Johnson v. Radio Station WOW.................-- 
The maxim that “he who comes into equity must come 
with clean hands” has application which bars annul- 
ment. Christensen v. Christensen............cceecsceeeeeeeeseseees 


Public policy forbids the application of the doctrine of 
estoppel te the state growing out of conduct and repre- 
sentations of its officers. Goble v. Zolot..o.........1.cee ee 
Where one of two innocent parties must suffer, that one 
must suffer who by his own acts, conduct, or laches has 
made the loss possible. In re Guardianship of Phillips.... 
Waiver is an intentional relinquishment of a known and 
existing advantage, and there can be no waiver unless 
party against whom it is invoked was in possession of 
material facts and acted with intent to waive. George 
v. Guarantee Mutual Life Ins, CO... ccc. ccccccsececcceneeeeeeteee 
A party may not claim estoppel in his favor on his own 
wrongful act or dereliction of duty, on fraud committed 
or participated in by him, or on acts or omissions in- 
duced by his own conduct, concealment or representa- 
tions. Sedlak v. Duda 


Evidence. 


1, 


Where party seeks to establish an alleged oral agree- 
ment, made out of court, by evidence other than the tes- 
timony of the attorney making the same, and proper ob- 
jection is made, it is error to receive and consider the 
evidence. Oddo v. Fred F. Shields Cow..........tccesceecceeenee 
Material admissions and declarations of party to action 
against his own interest may be proved as original evi- 
dence, and foundation therefor need not be laid by cross- 
examination of such party. Prince v. Petersen................ 
The admissions and declarations of party to action 
against his own interest on a material matter, contained 
in deposition may be proved as original evidence, and 
foundation therefor need not be laid by cross-examina- 
tion of such party. Prince v. Petersen 


4. Physical facts, to be sufficient to bar recovery, must in- 
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disputably demonstrate that collision out of which the 
cause of action arose was not caused by defendant’s neg- 
ligence. Riekes v. SChQ1t7........s.scccceccsceccecceceseeesteeeseeerseeeeeees 
In action on policy, plaintiff may not, by parol evidence, 
impeach insured’s written statements in application if 
it has become part of contract by stipulation and copy 
thereof is attached to policy at time of delivery. George 
v. Guarantee Mutual Life Ins. CO... .ccceccccccceeceeceeeeeceeseeeeeee 
In condemnation action, witnesses should not be allowed 
to give their opinions regarding value of property for 
particular purpose but should state its market value in 
view of any purpose to which it is adapted. Langdon 
v. Loup River Public Power District. ......cececcceeeceeeees 
The weight to be given to expert testimony ordinarily is 
question for jury, and jurors are not bound by testimony 
of experts whose evidence is to be weighed as that of all 
other witnesses. Langdon v. Loup River Public Power 
DABET Ct. scdscesustchasiied cach scdcawesedateeth Fels be in Renee had iste ete eka 
Generally, either lay or expert witnesses may testify 
regarding value of land taken in condemnation action or 
value of remainder thereof immediately before and im- 
mediately after the taking, if proper foundation is laid 
showing they have acquaintance with property or are 
informed regarding state of market. Langdon v. Loup 
River Public Power District. .........c..ccccccsecscccceseeccssceeeeeseseees 
A witness is qualified to testify to the market value of 
land if he has had an opportunity to form a correct 
opinion as to its value, and he need not have bought or 
sold land in the vicinity. DeVore v. Board. of Equaliza- 
ELON «cess sad nada en bahaee caida debe waasuathe Suatamedadsiees Muisenst ites seseastteeseeed 
Witnesses familiar with the rental value or value of use 
of realty are qualified to testify to market value for as- 
sessment purposes. DeVore v. Board of Equalization...... 
Where witness had reasonable time, means, distance and 
opportunity to formulate basis for opinion as to speed 
of automobile, such witness could express his opinion as 
to speed, and credibility and weight to be given such tes- 
timony was for jury. Crecelius v. Gamble-Skogmo, Inc. 
As foundation for admissibility of experiments to illus- 
lustrate a given subject, it must be shown that person 
who makes experiment is competent to do so, that appar- 
atus used was of a kind and in condition suitable for the 
experiment, and that experiment was honestly and fair- 
ly made. Crecelius v. Gamble-Skogmo, Inev.......ccccccceeees 
The reception of evidence of experiments is within the 
diseretion of the trial court, and in order to authorize a 
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14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


reversal of a judgment on account of admission or rejec- 
tion of such evidence there must have been a clear abuse 
of discretion. Crecelius v. Gamble-Skogmo, Inc................. 
Admissions and declarations of a party to an action 
against his own interests on a material matter may be 
proved as original evidence, even though they are con- 
tained in a deposition. In re Estate of Heineman............ 
In absence of evidence to contrary, the law presumes 
that public officers have complied with the law and that 
their proceedings are valid. State ex rel. Campbell v. 
LGU IE cet Baiehigsdetendeteces Sisivces ew A Aces ee eee ae el eee 
A competent witness may state his estimate of quality 
of specific articles observed by him at time sufficiently 
near to be relevant, and he may also state whether qual- 
ity so observed conforms to certain standards as to mer- 
chantability. Franks vu. Jirdon....o.c.cceecccccecteececceesenseeseeeneees 
In action for balance due on purchase price of potatoes 
removed from seller’s bin and weighed by buyers, testi- 
mony of men experienced and skilled in handling pota- 
toes as to total space occupied by potatoes sold and cubic 
space required for a bushel or hundredweight of pota- 
toes was admissible as tending to show actual amount 
of potatoes occupying such space. Franks v. Jirdon........ 
In action for price of potatoes sold, a witness may give 
his estimate of quantity, if he is qualified by observation 
and possesses sufficient data, knowledge or experience on 
which to ground his opinion. Franks v, Jirdon................ 
Where contract for sale of potatoes provides exactly 
how the potatoes must be processed, a witness who ex- 
amined the potatoes in the bins, and who has knowledge 
and experience in processing and handling this type of 
potatoes, may properly estimate the loss in quantity 
which will be sustained in processing potatoes to meet 
contract conditions. Franks vu. Jirdonii.cccccccccccecccecccssuee 
Laws of foreign state may be received in evidence when 
properly authenticated by proper official. Pontiac Im- 
provement Co. V. LetSY....eececccecceccccccccececssessssesteseseseserseessenes 
Ordinarily speed of an automobile is not a matter of ex- 
clusive expert knowledge and any one who has knowl- 
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to formulate a basis for an opinion is a competent wit- 
ness to give an estimate of speed. In re Estate of Potts 
A witness who has shown himself qualified to give an 
opinion as to speed of moving car may do so even though 
it appears that car was coming directly toward him and 
that his view was partially blocked. In re Estate of 
Potts 
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23. Testimony that speed of an automobile was “fast” and 
that the colliding cars came together “fast and hard” 
are mere conclusions and form no basis from which a 
jury may determine negligence as a result of excessive 
speed. In re Estate of Potts .........22....c2:sccceecceceeeeeceeeenneeees 729 

24. In absence of evidence connecting use of liquor with 
cause of automobile accident, defendant motorist’s state- 
ment, made a considerable time after accident, that he 
would never drink any more, was not admissible as a 
part of res gestx or as an admission that defendant had 
been drinking or was under influence of liquor at time of 
accident. Komma v. Kretfels.......cccccccececcceceeceeeceeeeeeeeneeesees 745 

25. A statement to be admissible as a part of the res gestx 
must have been spontaneous and impulsive, and made 
at a time and under such circumstances as to induce be- 
lief that it was not result of premeditation. Komma v. 
Kivetfele® so.ccvcccs ocisev a geeessnee sentence scent eutapaevate ene acenetusseetaeeeeees 745 

26. Trial court is vested with a judicial discretion in deter- 
mining whether proof that originals of letters or tele- 
grams have been lost or destroyed is satisfactory, so as 
to render secondary evidence of their contents admis- 
sible. In re Estate of Baker ......cccciccecceseeccesceesescceecceeeeees 197 

27. If letters or telegrams are accidentally destroyed by par- 
ty without fault secondary evidence may be given of 
their contents, and even if their destruction is voluntary 
secondary evidence of their contents may be given if 
circumstances accompanying the act are free from sus- 
picion of intent to defraud and consistent with an honest 
purpose. In ve Estate of Baker... .cccccesccceeeeceeseeeeeeceretees 7197 

28. Ordinarily the loss or destruction of originals of letters 
or telegrams should be proved by the last custodian of 
the instruments unless his absence is satisfactorily ex- 
plained or his disqualification appears, in which event 
proof may be made by any competent witness who has 
knowledge of the facts. In re Estate of Baker................ 197 

29. Persons engaged in performing services of same char- 
acter as those to be valued, and persons who had knowl- 
edge of business in and for which services had been ren- 
dered and of their value, may give their opinion as to 
the value of the services. In re Estate of Baker............ 197 

80. If it is shown by satisfactory proof that originals of 
letters or telegrams have been lost or destroyed, second- 
ary evidence of their contents becomes admissible. In 
ve Estate of Baker oo... .ic..ceccccccscceccecseccessessesseeeseeeseecessseessenseese 197 

81. The admission in evidence of a chisel found in defend- 
ant’s car at the time of his arrest which was shown to 
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32. 


33. 


34, 


35. 


have fitted into various wounds inflicted upon the head 
of the victim of the homicide, and shown further to have 
been such an instrument as could have inflicted such 
wounds, was not erroneous. MacAvoy v. State............... 
A photograph of the victim of a murder which tends to 
throw light upon or illustrates any controverted issue, 
a proper foundation for its reception in evidence having 
been laid, may properly be received in evidence even if 
it presents a gruesome spectacle. MacAvoy v. State.......: 
In prosecution for murder, torn and bloody articles of 
clothing found upon the body of the victim are proper 
to be received in evidence when sufficient foundation has 
been laid, where they tend to illustrate or clarify any 
controverted issue in the case. MacAvoy v. State............ 
The burden of proof, in its proper sense, rests through- 
out the case, as to each issue, on the party originally 
having the burden as to such issue. In re Estate of 
GOOF Be seven aes ea tesiee etek deal tes Siac ac each acee tated dg 
The question of where the burden of proof shall rest is 
to be determined by the pleadings. In re Estate of 
GeOT Ge: fst hut HE ete hie Rca bade 


Executors and Administrators. 


1. 


The right of widow or next of kin to nominate a suit- 
able person to administer estate of deceased person ex- 
ists only for period of 80 days after death. In re Estate 
Of WOrtinamrscc. cc heh. teenie ete hee ela Atel ees 
An administrator is not chargeable with interest on mon- 
ey which he holds subject to order of the court, unless 
he received interest thereon, or the circumstances are 
such that he might and ought to have received interest. 
In re Estate of Wor tama an.ii....cccccccccccecccceccseseesseceseveceeseeeeeeeee 
The county court has power to require an executor or 
administrator to render a true and just account of all 
assets and property which have come into his possession, 
and, if he is deceased, to compel his personal represent- 
ative and his bondsmen to make such accounting. In re 
Esstate Of Stata... ceesecee cc cceceeeeeceeeecececteccceeseseecececeavivenesseees 
If a third person, who has himself planned, or who has 
participated in, the wasting of an estate, is before the 
county court, as on objections to final account, the court 
may compel him to refund to the representative what he 
has unlawfully received. In re Estate of Statz.............. 
An executor or administrator should preserve property 
of the estate entrusted to him, separate and apart from 
his own, to give it an earmark so that it will always be 
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technically in custody of the county court and readily 
known and traceable, and violation of this duty is a 
breach of trust which may make him personally liable 
though acting in good faith. In re Estate of Statz........ 154 
6. The rule against a trustee, executor, or administrator 
borrowing money from trust fund in his charge at ex- 
pense of beneficiary or advantage to himself applies 
where spouse of trustee is the recipient of such loan, ad- 
vantage or profit. In re Estate of Stata... eee 154 
7. The statute of limitations is not available as a defense 
to an executor or administrator, or the personal repre- 
sentative of a deceased executor or administrator, in an 
action for an accounting of the assets of an estate, un- 
less he repudiates the trust or until termination thereof. 
In re Estate of Steg .cccccccccccccccccccsceceecesssecseteeeeseesseereceeeesneeeee 154 
8. Any person beneficially interested in the estate embraced 
in an administration account may cite the executor or 
administrator to file an account, object, or file objections 
to the terms or matters contained in the account, and 
representative may be surcharged with losses occurring 
because of breach of trust. In re Estate of Statz............ 154 
9. Legatees and distributees are within rule authorizing 
interested persons to object to representative’s account, 
and when they positively allege their status in a petition 
or objections to the account, which is admitted by de- 
murrer, they have such interest as will permit the ac- 
tion to be maintained. In re Estate of Statz.....eec. 154 
10. An intelligible statement of facts under oath showing 
an existing substantial right by reason of breach of 
trust, which the court has jurisdiction to enforce, con- 
cluding with prayer for general equitable relief, is suf- 
ficient to state a cause of action and sustain a judgment 
in county court. In ve Estate of State... cece 154 
11. An administrator has burden of proving defense that 
claim against deceased’s estate was paid in full during 
life of deceased. In re Estate of Johnson.........20..000c0000+- 372 
12. Generally, if payment for services was to be made by 
conveyance or devise of property by decedent, but he re- 
fused or neglected to perform agreement in his life- 
time, and amount to be paid for such services was not 
agreed upon, person rendering services is entitled to re- 
cover reasonable value thereof. In re Estate of Baker.... 797 
13. The presumption of gratuity which exists with reference 
to services rendered and received between closely related 
persons is rebuttable by circumstantial as well as direct 
evidence, and such presumption diminishes in direct pro- 
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17. 


18. 


Fixtures, 
1, 


portion to remoteness ef the degree and nature of the 
family relationship and character of the duties per- 
formed. In re Estate of Baker... .ccccccceccecseeseeeeeeeeteees 
Recovery is permitted for services rendered to decedent 
during his lifetime if evidence shows that services were 
rendered under an express contract; either written or 
oral, to pay for them, or where there was an implied 
agreement to pay as when circumstances are such that a 
mutual intention, understanding or expectation that the 
services should be paid for is a reasonable and just con- 
clusion established by satisfactory evidence. In re Es- 
COLO Of BONEN so. 2o oc che le eo eee a ahh 
An administrator may ask the county court for instruc- 
tions as to his conduct respecting matters relating to the 
administration of an estate, where there is room for 
doubt as to his duties or policy which should be pursued. 
Nelson UV: JONSSON, ...c.c.2.ccecccccscncsseccsnecseasesnecssaceeencasseseeesocesecesses 
The right of an administrator to retain a distributive 
share from a debtor to an estate and apply it to his in- 
debtedness rests on broad principles of equity, and such 
right exists without statute. Nelson v. Janssen................ 
The right of an administrator to retain distributive 
share of decedent’s estate from distributee indebted 
thereto and apply it to his indebtedness may be asserted 
in the county court, which has exclusive and original 
jurisdiction over probate of wills and administration of 
estates. Nelson v. JONSSON. Wo... ceceeececcceeceeeeeensenececeeeeeceeee 
The right to inquire into and determine the indebtedness 
of a distributee of an estate and to order a reduction of 
the same from his share of the estate is incident to the 
county court’s authority to make settlement and distrib- 
ution of estate. Nelson v. Janssen 


Removable chattels annexed to the freehold may remain 
personalty where the parties so intend, as evidenced by 
their conduct. Goble v. Zolote.....ecececccceceecetccececeeceseeeeeeeneees 
Fences constructed upon farm are generally held to be 
fixtures and a part of the realty unless specifically ex- 
empted by contract or otherwise, and when thus affixed 
become subject to the same rules of law as the land it- 
self. Rurtner Vv. Prerson.......ecceseccseceeseeeesenescesececencecsecesenensesees 
Fixtures placed upon.land of another by a stranger 
without previous consent of the owner and without any 
contract with him, express or implied, to the contrary, 
become a part of the realty and may not be removed by 
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Forgery. 
1. 


Fraud. 
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the party erecting them or his vendee as Beeinst the 
owner of the soil. Runner v, Pierson... lees 


To utter and publish a forged, counterfeited, altered, or 
changed instrument, such as a railroad ticket, is to offer 
to pass it to another with intent to defraud, declaring 
or asserting, directly or indirectly, by words or actions, 
that it is good. Robeen v. State... eeiieccesseeeceeeseeeeeeeeeee 
To put in circulation a forged, counterfeited, altered, or 
changed railroad ticket, within statute fixing punish- 
ment for such offense, is to pass such instrument or 
cause it to be passed to another with intent to defraud. 
Robeen v, State 


To maintain an action for damages for false represent- 
ations, plaintiff must allege and prove by preponderance 
of evidence representation was made, that it was false, 
that defendant knew it was false, or else made it with- 
out knowledge as a positive statement of known fact, 
that plaintiff believed representation to be true, and re- 
lied on and acted on representation, that plaintiff was 
injured thereby and amount of damages. Bauer v. Wood 
Fraud is never presumed, but must be proved by a pre- 
ponderance of evidence -by person alleging it. Bauer v. 
WOO ecssesoss sie aa Bien eel dias oe Baa te Rede Boe Me 
Where fraud is material with reference to transaction 
subsequently entered into by person defrauded, it is as- 
sumed in absence of facts showing the contrary that it 
was induced by fraud. George v. Guarantee Mutual Life 
TBS CO EP casei hes sax Vise cocebes ces avecls eau sinhs tne B cen Dosahes sadn hes 
Party relying on false representations as ground for re- 
covery is required to sustain burden of proving that the 
representations were false and so known to be or made 
without knowledge but as a positive statement of known 
fact, that they were believed to be true, that they were 
relied and acted upon, and that party believing and re- 
lying thereon was thereby damaged. Cantrell v. Owen.. 
Constructive fraud is a breach of legal or equitable duty 
which, irrespective of the moral guilt of the fraud- 
feasor, the law declares fraudulent because of its ten- 
dency to deceive others, to violate public or private con- 
fidence, or to injure public interest. Johnson v. Radio 
Station WOW 


Neither actual dishonesty of purpose nor intent to de- 
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ceive is an essential element of constructive fraud. 
Johnson v. Radio Station WOW. .........-:cccccccscseteeteeeseeeeeees 406 
7, Fraud in a transaction may be proved by inferences 
which may reasonably be drawn from intrinsic evidence 
respecting transaction itself, such as inadequacy of con- 
sideration, or extrinsic circumstances surrounding the 
transaction. Johnson v. Radio Station WOW................... 406 
8. To maintain an action for fraudulent concealment, a 
duty to disclose the truth and that disclosure was not 
made when opportunity was presented whereby the par- 
ty to whom the duty was due was induced to act to his 
injury must be established. In re Estate of Reikofski.... 735 
9. An allegation that an act was fraudulently done, or that 
one fraudulently conceals, is merely a conclusion and 
characterization. In ve Estate of Retkofski......00.0000000...... 735 


Fraudulent Conveyances. : 
A homestead of debtor to extent of $2,000 is not subject 
of fraudulent alienation, but if, above any valid encum- 
brance thereon, there is a surplus in excess of $2,000 
within the homestead limits, a conveyance of such sur- 
plus may be set aside when made in fraud of creditors. 
Stocker v. Hilger ii.ccccccccciccccscccesececevssesececesncsecesevecencecssessceceeen 202 


Guardian and Ward. 
1. A guardian must apply to and receive from county court 
an order authorizing him to loan ward’s funds, and is 
liable for loss ensuing from loan without such authority. 
In re Guardianship of Phalltps o.oo... ccc cesses cenecsneeeeeenee 183 
2. Approval by county court, without notice to interested 
parties, of guardian’s reports of loans of ward’s funds 
made without court order, is not equivalent to order 
authorizing such loans. In re Guardianship of Phillips.. 183 
3. Before investing ward’s funds in mortgage security, 
guardian should file written application with probate 
court, and that court should give proper notice and enter 
a written order authorizing the specific investment. In 
re Guardiansnip of PHAM D8... .cececceeceescsescecetssscesceee nseeees 183 
4, A guardian need not have unusual ability in management 
of ward’s estate, but must employ such diligence and 
prudence as men of ordinary intelligence employ in their 
own affairs. In re Guardianship of Phillips.......000......... 183 
5. A guardian’s duties are similar to those of trustee in 
handling trust funds, and every violation of duty re- 
guired by law, whether willful, fraudulent, or done 
through negligence or mistake, is a breach of trust. In 
re Guardianship of Philliqns occ cccccccsssecscscsssessseseseee-e 183 
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A guardian is not protected because he acts in good faith 
or upon advice of counsel, since if in doubt he can pro- 
tect himself by obtaining court orders for his guidance. 
In re Guardianship of Phillips... ctcecceesceceeseeeeeeneee 
Guardian’s claim that ward was estopped from question- 
ing his illegal handling of her assets because, as a minor, 
she apparently acquiesced in his actions, was not sup- 
ported by any evidence of ward’s consent to his acts 
after reaching majority. In re Guardianship of Phillips 


Habeas Corpus. 


1. 


Habeas corpus is a collateral, not a direct, proceeding 
when regarded as a means of attacking a judgment 
sentencing a defendant, and it cannot be used as a sub- 
stitute for a writ of error. In re Application of Maher, 
North’. Dorvrante 0 te es ee 
Habeas corpus is a proper remedy when one is deprived 
of his liberty by reason of a void judgment. In re Ap- 
plication of Maher, North v. Dorrance............0cccc00cccc00000- 
Habeas corpus is not a substitute for appeal and error 
or writ of review. In re Application of Niklaus, Nik- 
las v. Holloway en... cceccecccceccsececceceseceseceeeneceeececesseeseevavencaseeee 
Habeas corpus is a proper proceeding in which to deter- 
mine whether or not a charge of contempt under which 
a person is detained is void. In re Application of Nik- 
laus, Niklaus v. Hollow y.i...o..eecccccccecccceseceeccccssececeeecsseseseee 
In the return of a writ of habeas corpus, facts must ap- 
pear which warrant restraint of the relator. In re Ap- 
plication of Niklaus, Niklaus v. Holloway......0...000.0-2.0.---- 
A return to a writ of habeas corpus showing that the 
arrest was by virtue of a mittinius issued on proper au- 
thority is prima facie sufficient as a showing of cause of 
detention. In re Application of Niklaus, Niklaus v. Hol- 
UO WG Orc neat abel se sses sects aaslnet esseniee ah eth ices cent ete 
Habeas corpus is a collateral, not a direct, proceeding 
when regarded as a means of attack upon a judgment 
sentencing a defendant, and it cannot be used as a sub- 
stitute for a writ of error. In re Application of Carper, 
Tegar 0. Bowley co. ccscesekscotse densncil ete asters aah css acide. vaens 
Regularity of proceedings leading up to sentence in crim- 
inal case cannot be inquired into on an application for 
writ of habeas corpus, and if court had jurisdiction of 
defendant and the authority to try the charge against 
him, its action can be assailed only in a direct proceed- 
ing. In re Application of Carper, Tesar v. Bowley.......... 
The denial of an application for, and refusal to allow, a 
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10. 


writ of habeas corpus by the district court is a final or- 
der affecting a substantial right made in a special pro- 
ceeding which in effect terminates the action. In re 
Application of Tail, Tail v. OLSON. ..0......2..ccccceeecceceeeceeeeetees 
Generally, final orders in habeas corpus proceedings may 
be reviewed on appeal. In re Application of Tail, Tail v. 


OLSON: ott Sec tee test cen ees en ae ee eter 
Homestead. 
1. Where husband and wife acquired homestead as tenants 


in common, and wife predeceased husband and he and 
daughter occupied homestead until his death, homestead 
interest vested on father’s death in daughter as sole heir, 
and was not subject to payment of any liability existing 
against father, except those existing under the home- 
stead law. Stocker v, Hilger... eccccccccccseeesceeecceeeeeceeerecees 
Where surviving heir owns a one-fourth interest in the 
fee, and in addition a homestead interest in amount of 
$2,000, free from debts of father, heir was entitled to 
pro rata share of rent in ratio that homestead interest 
bore to value of the three-fourths interest in fee, subject 
to payment of debts, where debts of estate would absorb 
the excess. Stocker v. Hilger... ...cccceceeccccceeccsceeccecesseeseeeees 
Money expended for repairs and improvements on home- 
stead property may be recovered pro rata on the basis 
of the ownership of the fee. Stocker v. Hilger... 
Where a husband and wife reside upon a homestead and 
the wife dies, the homestead character of the land con- 
tinues and the surviving husband, although he may have 
no children or dependents residing with him, may still 
retain the homestead as such. Forshay v. Johnston........ 
The right to use and enjoyment of homestead which 
passes to surviving spouse on death of homestead owner 
is transferrable and may be mortgaged or conveyed, and 
it is not lost by abandonment of premises, by change in 
character of the use of the premises or by remarriage 
of the spouse. Forshay v. Johnston 


Homicide. 


1. 


Murder may be committed in perpetration of rape with- 
in the meaning of statute making it first degree murder, 
although it occurs after the rape itself has been techni- 
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cally committed, if the homicide is committed within the: 


res gest of the rape. MacAvoy v. State... cece 
One who kills another in the perpetration of or attempt 
to perpetrate a rape is guilty of first degree murder 
without proof of premeditation, malice or intention. 
MacAvoy v. State 
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In prosecution for murder in the perpetration of or at- 
tempt to perpetrate a rape, necessary elements of the 
crime may be established by circumstantial evidence. 
MacA voy ¥. StQte..icecccccccccccececcccecceecscecescesessesceserseececenseneceesese 
In prosecution for murder, torn and bloody articles of 
clothing found upon the body of the victim are proper 
to be received in evidence when sufficient foundation has 
been laid, where they tend to illustrate or clarify any 
controverted issue in the case. MacAvoy v. State............ 
A photograph of the victim of a murder which tends to 
throw light upon or illustrates any controverted issue, a 
proper foundation for its reception in evidence having 
been laid, may properly be received in evidence even if it 
presents a gruesome spectacle. MacAvoy v. State............ 
The admission in evidence of a chisel found in defend- 


dant’s car at the time of his arrest which was shown to. 


have fitted into various wounds inflicted upon the head 
of the victim of the homicide, and shown further to have 
been such an instrument as could have inflicted such 
wounds, was not erroneous. MacAvoy v. State............. 
A person may be an aider, abettor or procurer in invol- 
untary manslaughter because of a common purpose to 
participate in unlawful acts, the natural and proximate 
result of which is to kill another, but when persons are 
present, aiding and assisting each other in the commis- 
sion of unlawful acts which proximately result in the 
death of another all such persons are in fact principals. 
Prickett °0.. States eccccccclicsic cies asssviesces ead eos eaten con datuseuctesbovens 
Where one drives an automobile in violation of law per- 
taining to operation of such vehicles on public highway 
and in so doing, as a result of the violation of law, kills 
another, he is guilty of manslaughter. Puckett v. State 


Husband and Wife. 


1. The common-law disabilities of a married woman to en- 


ter into contracts exist in Nebraska except in so far as 
they have been abrogated or changed by statute. Smith 
Da FORMS ON shag ries os sits sua ea dltadagdt esa dsese sn antees iodidosestt wonder tevven code 
Postnuptial contracts entered into between husband and 
wife while complete marriage relation exists settling 
their property rights, including their respective rights of 
inheritance in property of the other, are invalid. Smith 
Us ID ONNGO Miss diesesctock stslesethestin Se cuntiy wavedeis erie vcscuday weoiucstecsiarnd 


Indemnity. 


A contract of indemnity is an obligation or duty resting on 


one person to make good any loss or damage another has 


827 


$27 


827 


827 


876 


876 


769 


769 


144 NEB.] INDEX 


incurred or may incur by acting at his request for his 
benefit. Lyhane v. Durtscnt.....cccceceeeeeeeeceeceeeeeeeeeeeeeenes 


Indictment and Information. 
The statute which prescribes a short form information for 


Insanity. 


charging manslaughter is constitutional, and an infor- 
mation drawn in the language of such statute is suf- 
ficient to properly charge the crime. Puckett v. State.... 


Where a defendant asserts he is not guilty of the crime 
charged because of insanity, it is the province of the 
jury to determine whether the defendant, at the time of 
the commission of the alleged crime, had sufficient men- 
tal ability to distinguish between right and wrong in re- 
spect to the subject matter of the inquiry. MacAvoy v. 
DEOL ES ccstidec a dedease sek Seeete ateavoseud sensi tetaatrsmnctaciare senesced 
A determination by jury upon conflicting evidence that a 
defendant who asserts he is not guilty of the crime 
charged because of insanity was responsible for his acts 
will not ordinarily be disturbed on appeal. MacAvoy v. 
DLO LE ak, fob, chinese beech ass eheveuch teabeeS seas doa leceeelateeld heathen taseetetbsetictests ade 


Insurance. 


1. 


Untrue answers in application for life insurance in re- 
gard to matters which are shown to be within knowledge 
of applicant and are material to the risk will avoid the 
policy. George v. Guarantee Mutual Life Ins. Co........... 
An applicant for insurance should exercise toward in- 
surer the good faith demanded of it. George v. Guar- 
antee Mutual Life Ins. C0...........-ceccccececcscesseceeeserseneceeseeceeseeee 
A false statement by applicant for life policy that he has 
not consulted physicians is material because it conceals 
from insurer fact of such consultations and deprives it 
of opportunity of making independent investigation. 
George v. Guarantee Mutual Life Ins. Co... cccececceeeeeeone 
Where insured has made several misrepresentations in 
securing life insurance, a partial and incomplete dis- 
closure of falsity to insurer’s agent is insufficient to 
avoid effect of the fraud and is no basis for a waiver of 
insurer’s right to cancel the policy on ground of fraud. 
George v. Guarantee Mutual Life Ins. Co... ceseceeee 
A person may in good faith and without fraud, collusion 
or an intent to enter into a wagering contract, lawfully 
take out a policy of insurance on his own life and make 
benefit payable to whomsoever he pleases, either himself 
or his estate or a third person, regardless of whether or 
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not the latter has an insurable interest. Guardian Nat. 
Life Ing. Co. v. BAGS... eee cceecececseceesneeeeeescensnecesecceeeesecee 
Where there is a named beneficiary followed by the term 
“wife,” that term is descriptive of the person and of as- 
sistance in determining the identity of the beneficiary. 
Guardian Nat. Life Ins. Co. v. Eddens 


Intoxicating Liquors. 


1. 


Judges. 
A party to an action may, in good faith, make a motion 


In suit to abate a roadhouse as a public nuisance, evi- 
dence sustained finding that defendants were maintain- 
ing a place where persons are permitted to resort for 
purpose of drinking alcoholic liquors contrary to the 
provisions of the liquor control act. .State ex rel. John- 
son v. Hash : 

A place of business in a rural district, where sale of al- 
coholic liquors by the drink may not be made, which pro- 
vides necessary ingredients for mixed drinks to custom- 
ers who furnish their own liquor, is a public nuisance 
and may be abated by injunction. State ex rel. Johnson 


for change of venue or disqualification of trial judge. 
Lippincott v. Lippincott 


Judgment. 
1. A prayer for general relief in equity action is sufficient 


to authorize any judgment to which party is entitled un- 
der the pleadings and evidence, though he may have mis- 
construed his remedy and prayed specially for lesser re- 
lief. School District No. 70 v. Wo0d.iuu.....2222cc2cccececceeeeeeeeee 
A prayer for general relief in an equity action is suf- 
ficient to authorize any judgment to which the party is 
entitled under the pleadings and evidence adduced in 
support thereof. Johnson v. Radio Station WOW............ 
The minutes of the judge cannot be regarded as the judg- 
ment or decree rendered by the court, but are merely a 
memorandum of the decision made by the trial judge 
upon his docket for guidance of the clerk in entering the 
decree upon the journal. In re Application of Niklaus, 
Ntklats v. Hollow ........2..2.0cccccccseseeeeecensceecsosenseseeceeceeceeceseee 
The failure of a judge to sign the judgment does not 
have the effect of rendering it invalid. In re Applica- 
tion of Niklaus, Niklaus v. Holloway...........c.csce.ccceseeceseen 
Where court has jurisdiction of parties and subject mat- 
ter of action, a judgment rendered is not void and is not 
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subject to collateral attack, even though court was in 
error in holding that cause of action was properly stated. 
Wistrom v, Forlag .......cccccccccsecesseececceeceecteeeceeetecseeeseeseneeecsene 
Where allegations of petition are sufficient to inform de- 
fendant what relief plaintiff demands, the court, having 
power to grant the relief in a proper action, has juris- 
diction to render judgment. Wistrom v. Forsling............ 
A judgment of the district court becomes a lien against 
real estate from time of its entry on the judgment rec- 
ord. Pontiac Improvement Co. v. Leisy...........ccccccececeeeeeeee 
The doctrine of res adjudicata includes not only the 
things which were determined in the former suit, but 
also any other matter properly involved which might 
have been raised and determined therein. Wightman v. 
Clby SOF Way es ccicccessesteiseccletistnsscusiieecataas otal eessdbianlescd tolavatessivs 


Judicial Sales. 


Jury. 


’ 


The only matters adjudicated in proceedings for confirma- 


tion of judicial sale are those steps required to be done 
for satisfaction of the decree. County of Scotts Bluff 


On challenge to array or motion to quash the venire, it 
will be presumed, in absence of evidence to contrary, 
that officers charged with duty of selecting, drawing and 
summoning jury have acted faithfully and according to 
law, and burden of showing contrary is upon challenging 
party. Maher vu. St@te..i..ccicccccceceececeeeccaceeceessceseesesesenseeeeeeee 
When a general verdict is set aside by trial court, it 
should award a new trial. In re Estate of George 


Justices of the Peace. 


1. 


A case removed to district court from judgment of a jus- 
tice of the peace is rightly dismissed if appellant, by rea- 
son of his own laches, failed to file an appeal bond within 
time limited by statute. Drier v. Knowles Vans, Ince....... 
The statute requiring one appealing from justice of the 
peace court to district court to furnish an appeal bond 
within 10 days is mandatory, and giving of such bond is 
essential to confer jurisdiction of cause on district court. 
Drier v. Knowles Vans, 110..........2cceccccescceseeseseeeesseseesevsseceseeee 
Where a party makes the mails his agent for the pur- 
pose of delivering an appeal bond to the court, the negli- 
gence of the agent, if any, is the negligence of the party. 
Drier v. Knowles Vans, Inc 


4. The rule that record of trial court in all appellate pro- 
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ceedings imports absolute verity applies to proceedings 
in justice of the peace courts. Drier v. Knowles Vans, 
TNC). ose de x Tiegh estes tai eta eet aevale ee en sett o Beaters 


and Tenant. 


In absence of express covenant or stipulation in lease les- 


Larceny. 
1. 


sor is not bound to make repairs to leased property. 
Bartholomew v. Skelly O81 CO..ccccccccccccsscceseccesececteeceeseeeeeeoteees 


The intent with which property alleged to have been 
stolen was taken by accused may be proved by circum- 
stantial evidence. Phillips v. Stete i. ...cccecccccececeeeeeeseeceee 
Nonconsent of owner of stolen property may be inferred 
from circumstances. Phillips v. State... eee 


Libel and Slander. 


1. 


Licenses. 
1. 


A demurrer admits truth of allegations of petition for 
libel and implications flowing naturally from the pub- 
lication. Heckes v. Fremont Newspapers, Ine............-.-- 
Publication is libelous per se if language imputes to per- 


son the commission of crime, subjects him to public ridi-, 


cule, renders him contemptible, or hinders virtuous men 
from associating with him. Heckes v. Fremont News- 
PODCTS, TNC oles ccc csegss cosets panne lansiosGedataus pueea be sauencieheccbes seer ae eneaseancd 


Where defendant established by uncontradicted evidence 
that securities had been outstanding and in the hands of 
the public for not less than five years and were there- 
fore exempt from operation of the blue sky law, convic- 
tion for sale of such securities should be reversed. Rob- 
DUNS: OSE E ahs bocdck, Sie ieedk fehbs eese dia psed eee dee bdacdensehtecteceeed aed 
Where defendant was shown by evidence to have en- 
gaged in the business of selling, exchanging and offering 
to sell and exchange securities without a permit from 
the department of banking to do business as a broker, 
conviction under the blue sky law should be sustained. 
Robbing vi. Stabe... cee ccccccece cece ccencceccectecceereeecsneeeseceseencereenee 
The power to license a radio station or to transfer, as- 
sign or annul such license is within the exclusive juris- 
diction of the Federal Communications Commission. 
Jonnson v. Radio Station WOW .o......cccccccccccceeccecseeeeeeteees 
A judgment vacating a lease of a radio station for con- 
structive fraud and ordering return of property in no 
way encroaches upon the powers of the Federal Com- 
munications Commission to license, transfer, assign or 
aunul such license. Johnson v. Radio Station WOW...... 
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5. 


The Constitution does not specifically forbid the imposi- 
tion of a license fee by the state at large to hunt and fish 
and the legislature is constitutionally free to provide by 
what authority such licenses shall be imposed and to di- 
rect the legal use to which the fees shall be appropriated. 
Wileow uv. Havelost.........occccccccccececnscccoesecesesecececereeensecueeeveceanen 


Limitation of Actions. 


1. 


10. 


The statute of limitations is not available as a defense 
to an executor or administrator, or the personal rep- 
resentative of a deceased executor or administrator, in 
an action for an accounting of the assets of an estate, 
unless he repudiates the trust or until termination there- 
of. In re Estate of Statz....cccccccccccwcceseseeseeeeee a Do eaes oh 
A cause of action to recover on an indemnity contract 
accrues when the loss occurs. Lyhane v. Durtsehi............ 
The statute of limitations bars an action on a written 
indemnity contract when the loss has occurred five years 
previous to the bringing of the action. Lyhane v. Durt- 
SONG: esp. se Gis let Reh al abso ote te seid ae ee ea ude 
Where loss on an indemnity contract occurs and no coun- 
terclaim then exists in favor of the defendant, the stat- 
ute of limitations is not tolled, but begins to run from 
the time plaintiff’s loss occurs. Lyhane v. Durtschi........ 
An action to enforce the provisions of a pension law is 
an action upon a liability created by statute and, in ab- 
sence of a limitation period in the act, is barred in four 
years. Barney v, City of Lincoln... cccsccccccesesscccsecceeece 
An action to determine the liability of a city for pay- 
ment of pension benefits necessarily precedes and is dis- 
tinct from an action to recover delinquent installments 
after pension has been granted. Barney v. City of Lin- 
COUN cies tei pecln ir ee ete a iata aed i vastooandes sledeestese eat. 
A cause of action accrues when a suit may be main- 
tained thereon and the statute of limitations begins to 
run at that time. Barney v. City cf Lineolm.................... 
A cause of action to establish right to pension from city 
accrued at time plaintiff became totally and permanently 
disabled and, where action was not commenced within 
four years thereafter, the statute of limitations barred 
a recovery. Barney v. City of Lincolt.....0. 
Where right to pension has been established, the stat- 
ute of limitations operates against delinquent payments 
from date each payment accrues. Barney v. City of 
EGANCO LN sical he ese ed Na Sic tet Oh ried tt Ds Se hc, 
The statute of limitations on right to refund of special 


971 


562 


154 


256 


256 


256 


537 


5387 


972 


11. 


12. 


13. 


14. 


INDEX [144 NEB. 


assessments paid under protest begins to run at expira- 
tion of the 90-day period allowed in which to make re- 
fund after demand and not from time assessment was 
levied. Loup River Public Power District v, County of 
PLO G. es oP oN ee Scat tine Ee es ad 
A new promise as an agency for the continuance or re- 
vival of a cause of action operates only in the field of 
contractual obligations to save a remedy as against the 
bar of a statute of limitations. Hollenbeck v. Guardian 
NG@t: DAape- Trig. CO vd cos cco So vccecices scadh sacivsndtuenieenaccdeaeesech 
The statute providing that any written promise to pay 
an existing liability extends the statute of limitations 
applies to actions founded on contract and has no appli- 
cation to actions founded on a tort liability. Hollenbeck 
v. Guardian Nat, Life 108. CO...cccccccccccccceccecceceenteccecteceees 
An action for relief on ground of fraud may be com- 
menced only within four years after discovery of the 
facts constituting the fraud or of facts sufficient to put 
a person of ordinary intelligence on inquiry, which, if 
pursued, would lead to such discovery. Hollenbeck v. 
Guardian Nat. Life Is. C0......22...scccscsscceeceseeeceesececeseenseesseneces 
Where services are rendered under a contract of employ- 
ment which does not fix term of service or time of pay- 
ment, contract is continuous and the statute of limita- 
tions does not commence to run until the employee’s 
services are terminated. In re Estate of Baker 


Malicious Prosecution. 


Probable cause for instituting a criminal prosecution does 


not depend upon mere belief however sincerely enter- 
tained, but knowledge of facts as would induce a reason- 
able man to believe that accused was guilty is essential. 
Brewer uv. Fischer 


Mandamus. 


1. 


After statutory period for appeal by taxpayer has 
passed, one in whose favor a claim has been duly al- 
lowed by a county board may, by mandamus, compel is- 
suance of a warrant fcr payment of such claim. State 
ew rel. Campbell v. Slavthe ooo... ice cceccceeeeecececcecnseceseseecececeeeee 
The existence of remedy at law will not prevent issu- 
ance of writ of mandamus unless legal remedy is ade- 
quate to afford relief upon the very subject matter in- 
volved, and appropriate and effectual to enforce right or 
compel performance of particular duty in question. 
State ex rel. Campbell v. Slavik 
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Marriage. 

1. A common-law marriage, alleged to have taken place 
prior to adoption of statute abolishing such marriages, 
may be proved by showing the mutual consent of the 
parties thereto. Forshay v. Johnston... cece 525 

2. A common-law marriage is a holding forth to the world 
by conduct, demeanor, habits and manner of daily life 
that the man and woman who live together have agreed 
to take each other in marriage, permanently and exclu- 
sively of all others, and to stand in mutual relation of 
husband and wife. Forshay v. Johnston... ccc 525 

38, The validity of a marriage is determined by the law of 
the place where it was contracted, and if valid there it 
will be held valid everywhere, but if invalid by the lex 
loci contractus it is invalid wherever the question may 
arise. Forshay v. JoRnston. ooo... ccccccecceeceseceececeeeeceeeeeeceeeee 525 

4. A marriage is not void unless the statutes expressly so 
declare, and courts should not so construe it unless the 
legislative intent to such effect is clear. Christensen v. 
CRIS te seri 3 cess isn elec pe, ios depcacenar WON tn aeoe Od 763 


Master and Servant. 

1. Where an employee departs from his employment and 
undertakes a mission of his own, employer is not liable 
for employee’s negligence occurring prior to his return 
to duties of his employment. Sutton v. Inland Construc- 
TON CO reo ss tire te ui elias enolate Ain eek ree 721 

2. To restore relation of master and servant, or principal 
and agent, after a deviation or departure from employ- 
ment, employee must resume duties of his employment. 
Sutton v. Inland Construction C........ecccceececcececec eee 721 


Militia. 
An enlisted member of the National Guard when called 
for training by the governor through order of the ad- 


jutant general under National Defense act is in the serv- 
ice of the state. Lind v. Nebraska National Guard.......... 122 


Mortgages. 

1. A foreclosure sale will not be set aside for inadequacy of 
price unless it appears that the inadequacy of price is so 
great as to shock the conscience or justify a finding of 
fraud, surprise or mistake. Federal Land Bank v. 
Palinet .ce80 ie ol iguti ean set teste iaks lege la Conca 46 

2. On objection to confirmation of foreclosure sale an ele- 
ment to be considered is the question of whether or not a 
higher bid may be obtained in event of resale. Federal 
Land Bank v. Palmer eaccccceccccececesssseseccssescecnsussesecssnsseseenecessese 46 
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A notice of sale under foreclosure decree is not rendered 
invalid by including therein more property than was au- 
thorized by the decree, in absence of anything to indi- 
cate that any one was prejudiced or misled thereby. 
Federal Land Bank v. Palmer .i.....ccccccccccccceceecesceeeeeeneeeeeees 
Payment of interest is a “partial payment” within the 
provisions of statute barring partial payments from toll- 
ing or extending the ten-year limitation period for mort- 
gage foreclosure. Weekes v. Rumbaugh.........22-cccecc 
Where confirmation of sale has been had after death of 
a party thereto, and no objection was made prior to 
confirmation, it cannot be attacked collaterally. Vybiral 
UV. SORAMANGUCT oie eccccceccececccceccceceececencecccuseeveveeececencecacecserseererene 
It is not error to appoint a receiver for premises in- 
volved in mortgage foreclosure suit on showing that 
mortgaged premises are probably insufficient to dis- 
charge mortgage debt. Modisett v. Campbell..........0...... 
Where mortgage foreclosure sale to mortgagee is void- 
able, owner of equity of redemption may maintain an 
action to redeem, and where mortgagee goes into posses- 
sion, the owner may require an accounting. Sedlak v. 
DDG: (ositsaesea. cs voce tei ns sathadiucavane cc atindg pie voesiauivteeese Rela cg seine 
Offer in petition to pay amount due mortgagee is suf- 
ficient to support redemption suit without previous ten- 
der of amount due. Sedlak v. Dudd.......eccccceccescceeceseeeeee 
The right to redeem and right to foreclose a mortgage 
are reciprocal, and action to redeem may be brought at 
any time before statutory bar of ten years is complete. 
Sedlak, Vi DUddienie...ececcccecceseceeccccceescecceesessceeeececneeneececeeeeneeneeene 
The right to redeem from mortgage foreclosure is a 
favorite of equity, and will not be allowed to be taken 
away, except upon strict compliance with steps neces- 
sary to divest it, and by due process of law. Sedlak v. 
DUG: spose ash secstcia sine deskas Sead conaeeatncegeaswivale Risa oi s2stl dcseadss dee oxce cides 
For purpose of redemption from mortgage foreclosure, 
a purchaser in good faith at judicial sale believing he 
has a good title will be entitled to credit for improve- 
ments made upon the property, but one who buys with 
notice of facts is not a purchaser in good faith. Sedlak 
Where sale to mortgagee is voidable, he is accountable 
for rents and profits, together with interest allowed at 
contract rate, and where possession is accompanied by 
force and fraud, mortgagee, on suit to redeem, cannot 


be charged with less than the whole rental value during 


his possession. Sedlak v. Duda 
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Motions. 


Interest should not°be charged upon rents and profits 
from end of year when they accrued, but rents and 
profits, less taxes paid, without interest on such taxes, 
should he first applied at end of each year to extinguish 
interest upon principal for that year, and if a balance 
of rents and profits remains thereafter it should be ap- 
plied pro tanto to payment of principal of mortgage un- 
til extinguished, after which rents and profits, less taxes 
paid, shall draw interest from end of year at statutory 
rate until date of judgment. Sedlak v. Duda.........0.......... 


A motion which cannot be allowed in substantially the 


same terms as requested may be overruled. Sedlak v. 
DUO eicccsleheccesea neat agit eS te e Saaeeeaa aa ies faa Sea, wyeteaiceect 


Municipal Corporations. 


1. 


Where legislature has enacted a law affecting municipal 
affairs, which are also of state-wide concern, such law 
takes precedence over any provision in a home rule char- 
ter. Nagle v. City of Grand [sland ........0..ccccccccseeeceeeeeeeee 
The existence of legislation making pension and retire- 
ment provisions for members of a police department and 
the acceptance or retention of employment as a member 
of a police department does not establish a contract, be- 
tween the member and the city, that such members will 
thereafter be granted the retirement and pension bene- 
fits provided in such legislation. Lickert v. City of 
OMGNG: Ascii hihi iis ate ie tat decked eel eevenaine 
The right of legislative body to amend the pension law 
is not affected by the fact that a given sum was required 
by law to be deducted each month from police officer’s 
pay by disbursing officer and paid into a pension fund. 
Lickert v. City of Omahan....occecccsesececeeeeeee iiceenwcrandeied 
The court will not substitute its judgment for that of 
the city council if council’s classification for zoning pur- 
poses is fairly dependable. Dundee Realty Co. v. City 
Of OM GND oiccces wecescasacsceeesactaaiassctde dasecttesed sida veuduvescnecteende uae 
In determining the validity of a city zoning ordinance 
regularly passed in exercise of police power, the court 
will presume that the city council acted with full knowl- 
edge of the conditions relating to. the subject of munici- 
pal legislation. Dundee Realty Co. v. City of Omaha 
Cassel Realty Co. v. City of Om@han i... eccccec occ cceeceeee 
The ownership and use of private property in a city is 
subject to proper police regulations required by public 
safety and welfare. Dundee Realty Co. v. City of Omaha 
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If a city ordinance is valid as an exercise of police pow- 
er, courts will not inquire into the motives of the city 
council in enacting it. Dundee Realty Co. v. City of 
OGIO. Soothe eet acs Settee ee i esse ectg aegis tecceie 
Where a state, by itself or through its corporate crea- 
tions, embarks in an enterprise commercial in character 
or which is usually carried on by individuals or private 
companies, its sovereign character is ordinarily waived, 
and it is subject to like regulations with persons engaged 
in same calling, but such corporate creations do not lose 
their character as public corporations. Platte Valley 
Public Power and Irrigation District v. County of Lin- 
COUN | w2ccziseseien CE i ees ei tise testes 
Statute authorizes bringing of original action to recover 
special assessments allegedly levied or assessed for il- 
legal or unauthorized purposes. Loup River Public 
Power District v. County of Platte... ceccececceecece eects 
City of Omaha, under home rule charter, has power by 
ordinance to zone city into districts, to restrict use to 
which the buildings in particular districts may be put, 
to change or supplement the zonings and to change re- 
strictions on use of buildings. Cassel Realty Co. v. City 
Of, OMAR Lio pia oit a veceet Sete cake seve she sacecuansatyeets to dcesiegedgnacts 
The statutes and Omaha home rule charter empowering 
city to zone city into districts and to restrict use to 
which buildings may be put is valid exercise of police 
power. Cassel Realty Co. v. City of Omahda............000... 
An ordinance zoning city or restricting use to which 
buildings may be put must not be unreasonable, discrim- 
inatory, or arbitrary, and must bear some relationship 
to purposes sought to be accomplished. Cassel Realty 
Co. v. City of Omaha... ssabisbbldaieedeacadeieaguadvisodta,iocze 
If necessity under the police power could have justified 
enactment of zoning ordinance, court, in action to en- 
join enforcement of ordinance, must assume that it did. 
Cassel Realty Co. v. City of Omaha... eeceeeecceeeceeeeeeee 
In action to enjoin enforcement of zoning ordinance, if 
court finds that city commission passed ordinance as nec- 
essary for public health, safety, comfort or general wel- 
fare, court cannot say ordinance is unreasonable, arbi- 
trary or confiscatory even if it depreciates value of busi- 
ness property or restricts liberty of citizens regarding 
ownership and use of property. Cassel Realty Co. v. 
City Of Omaha cic. so ccacsswscecsenssenscnteencstheccnkeceanscolegs 2 Uadelececats 
In order for a city of the second class to enter into a 
valid contract, the yeas and nays of the city council 
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must be called and recorded with reference thereto, with 
a majority of the whole number thus shown in the af- 
firmative. Wightman v. City of WayMe......-..-2.---.c-cce 
Where no record of the proceedings of the city council 
with reference to a purported contract can be shown, 
there is a presumption that no such contract was entered 


into. Wightman v. City of Wayne..........-2..2:cccceeeeeeeeeeeeee 
Negligence. 
1. Negligence is the failure to do that which an ordinarily 


prudent person would do, or the doing of that which an 
ordinarily prudent person would not do, under the same 
circumstances. McCullough v. Omaha Coliseum Cor- 
MOTOLIONS -xstccrsardcet Seco stl Sic Mel ectSes eit eect teste ee at 
Negligence cannot be proved by speculation or conjec- 
ture. McCullough v. Omaha Coliseum Corporation........ 
Where driver of automobile is suddenly confronted with 
an emergency requiring instant decision, he is not neces- 
sarily guilty of negligence in pursuing a course which 
mature reflection or deliberate judgment might prove to 
be wrong. Riekes v. Schamnta.........cecccccecccseceseeeeeceseeetteeeeees 
Where different minds may reasonably draw different 
conclusions from the same facts as to whether or not 
they establish negligence or contributory negligence, 
such issues should be submitted to a jury. Riekes v. 
SCONES. corcescSe etc ee soted facdcs ck asthe Saks saslen vnacbseesben tn lstadasacdtea sai deSeweeis 
Slight negligence means small or little negligence. John- 
BON, Ui BOtleet. oie cece aes eat el ene clatecit 
Gross negligence means gross or great negligence, that 
is, negligence in a very high degree. Johnson v. Batteen 
Where operator of automobile sees an approaching auto- 
mobile and tests an obvious danger by moving from a 
place of safety into path of oncoming vehicle and is 
struck, he is guilty of contributory negligence sufficient 
to bar recovery as a matter of law, regardless of wheth- 
er he is driving favored automobile. Whitaker v. Keogh 


New Trial. 


Notice. 
Where one is put upon inquiry, he is to be charged with 


To justify new trial on ground verdict is excessive, that 


fact must be evident, and it is not sufficient merely to 
raise doubt as to whether damages are too large. Tate 


notice of all such facts as he would have learned by rea- 
sonable inquiry. Hollenbeck v. Guardian Nat. Life Ins. 
Co. 
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Novation. 
In order to result in a novation, agreement must contain 


stipulations extinguishing existing liability and substi- 
tuting a new one in its place. In re Estate of Wise........ 


Nuisance, 


1. 


Officers. 
1. 


Parties. 
1. 


A place where gambling is publicly and continuously 
permitted is a public nuisance which may properly be 
abated by injunction. State ex rel. Johnson v. Hash........ 
The operation of a place which permits minors to gather 
for purpose of gambling and drinking intoxicating liq- 
uors is a public nuisance. State ex rel. Johnson v. Hash 


Where public officer has statutory power to do an act 
which concerns the public interest or rights of third per- 
sons, execution of the power may be insisted on as a 
duty, although wording of the statute is merely per- 
missive. Larson v. Marsh... ..ccceccccececececsececeeceeenseneenenees 
A ministerial act is one performed in response to a duty 
which has been positively imposed by law and its per- 
formance required at a time and in a manner or upon 
conditions which are specifically designated, the duty 
to perform under the conditions specified not being de- 
pendent upon officer’s judgment or discretion. Larson 
ER 1] a eee na ee ES NS eR 
That a puolic officer may be obliged to ascertain facts 
on existence of which a duty to perform becomes clear 
and specific does not of itself convert the act into a ju- 
dicial act. Larson v. Marsh y.....ceccecccccccccceccesceseessscesseveeseeneuee 
Where statute invests an individual with a direct legal 
interest and legal right to require performance of a min- 
isterial duty by a public officer, such officer may be re- 
quired to respond in damages for breach of the duty. 
LQrson Vi MO sha. ccccecccesesccccesccesecceseeveceesscseetecscseeseeseeseeseese 


Actions should be prosecuted in the name of the real 
party in inlerest who should be a living entity, a person 
of legal responsibility. Vybiral v. Schildhauer................ 
A defect of parties must be taken advantage of by de- 
murrer or answer, or defect is waived. Cunningham v. 
BY CWO ssc siohiasieeted dence barestioetie rdee Ss La hada need en 
When the determination of a controversy cannot be had 
without the presence of new parties, the court is re- 
quired by statute to order such parties to be brought in. 
Cunningham v. Brewer 
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4. Indispensable parties are those whose interest in subject 
matter of controversy is of such a nature that final de- 
cree cannot be’ made without affecting such interests, or 
leaving controversy in such condition that final deter- 
mination may be wholly inconsistent with equity and 
good conscience. Cunningham v. Brewet........-...-0c0- 


Partition. - 

1. A referee in partition is an officer of the court subject 
to its lawful orders and directions. Stekert v. Soester.... 

2. Every person who buys from a referee in partition takes 
with knowledge that contract of sale is not binding on 
referee until entire transaction is properly presented to 
and approved by the court. Siekert v. Soester...............-- 

3. In partition proceeding, it is duty of referee and trial 
court to endeavor to secure highest possible price for 
property sold for benefit of those lawfully entitled to 
proceeds of sale. Siekert v. Soestet........cceecceccececeeeeeeeeees 

4, Substantially increased offers to referee in partition for 
property sold by him made before confirmation of sale 
to the highest bidder are sufficient evidence to support 
finding of trial court that confirmation should be denied 
and new sale ordered. Siekert v. Soester.............ccccccccees 


Pawnbrokers. : 
1. A service charge of $100, included as part of loan upon 
which statutory rate of interest under small loan law 

is charged, is a violation of such law authorizing for- 

feiture of the loan and interest. Nitzel and Co. v. Nelson 

2. A licensee under small loan law suing upon illegal con- 
tract loses the right to collect any sum on indebtedness 

under the contract. Nitzel and Co. v. Nelson 


Payment. 
A payment or other performance by third person, accept- 

ed by creditor as full or partial satisfaction of his claim, 
discharges debtor’s duty in accordance with terms on 

which third person offered it. Fender v. McCain 


Pleading. 
1. Allegations and proof must agree. Bauer v. Wood.......... 
2. A litigant may not plead one cause of action and upon 
trial rely on proof establishing a different cause, but al- 
legations and proof must agree. Cunningham v. Brewer 
8. Both a special appearance and a special demurrer must 
specifically point out the defects complained of. Modisett 
Ua Gompoell ns atria Totes he he cement pd N cor neat 
4. A prayer for general relief in equity action is as broad 
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as the pleadings and equitable powers of the court. 
School District No. 70 v. Wo00.......2..2..:cc1c100c10-00eseeceeseteceteees 
A will incorporated into a pleading as part of a cause 
of action controls allegations which it contradicts or 
which are inconsistent therewith. School District No. 70 


A motion to strike admits the truth of all facts well 
pleaded and any inferences fairly deducible therefrom. 
Tn re Estate of Wise... ecccceccccecccccececseccscceceecceseseceeesceeeenseesees 
Redundancy consists of the needless repetition of mate- 
rial allegations, or of the insertion of irrelevant matter. 
In re Estate of Wise uw. ecececcccsccceneccsnncenecnececnecccceeneesenseences 
Matter is irrelevant in a pleading which has no bearing 
upon the subject matter of the controversy, and cannot 
affect decision of the court. Inve Estate of Wise............ 
A plaintiff has the right to set out his entire statement 
of facts constituting his alleged cause of action, and 
where sucli action is based on a series of acts which to- 
gether constitute allegation of one complete transaction, 
a portion of it may not be stricken out against the plain- 
tiff’s objection. In re Estate of Wise. ......ccecceeceseeeeeee 
Under the Code system of pleading, it is not necessary 
to state a cause of action or defense in any particular 
form, but the facts are to be stated. All that the law 
requires is that there shall be a cause of action or de- 
fense. In re Estate of Wis... ...ccccccccecccececccccecccnseecetsetseeteeee 
A demurrer to an answer searches the entire record and 
is applicable to the first pleading found to be defective. 
Wilcoa Vv. HaveK ost... eecceccceccesessenseeeceenceesecseseesneeensensesssene 
All facts necessary to fix responsibility for injury com- 
plained of constitute but one cause of action, although 
the prayer of the petition is for more than one kind of 
relief. Sedlak Vv. Dud... ..iecececcecccccceeeeecenceeeeseceecneseeseeseenes 
There is no connection between jurisdiction and the suf- 
ficiency of the allegations of a petition to state a cause 
of action. Wistrom v. Forsling............22.ccccccccceceececesseseeeeeeee 
Where allegations of petition are sufficient to inform 
defendant what relief plaintiff demands, the court, hav- 
ing power to grant the relief in a proper action, has ju- 
risdiction to render judgment. Wistrom v. Forsling........ 
A demurrer to a petition which states a cause of action 
presents no question as to the extent of recovery or the 
rule that shall govern in measuring damages. Larson 
95, MOVE Nroscsctsts oc it oee Reo len eee ieee ee ete Ay 
An amendment to pleadings may be made at close of evi- 
dence to make it conform therewith when it does not 
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have the effect of changing the issues or quantum of 
proof required as to any material fact. Sutton v. Inland 
COMBE UCEION CO. .n.ccererecncneccanesecssesecencestenstieeseserastsasageenenessenenseses 
A general demurrer admits only facts that are well 
pleaded and does not admit conclusions of law or conclu- 
sions of the pleader. In re Estate of Reikofskt................ 


Principal and Agent. 


1. 


2. 


Process. 
If a defendant, who is served with process in a county 


A person relying on acts of agent has burden of proving 
agent’s authority. Bartholomew v. Skelly Oil Co............. 
Whatever an agent or employee does in the lawful exer- 
cise of his authority is imputable to the principal, and 
where acts of agent or employee will bind principal, his 
representation, declaration and admission respecting sub- 
ject matter will also bind principal, if it is made at same 
time and if it constitutes a part of the same transaction. 
Whitaker v. Keogh... ccccccccceccceccceececeseceeeeeeceeneeerscecetseeeeeceaceees 


other than where the action is brought, desires to assert 
the invalidity of such service, he must do so directly in 
the action and not collaterally where court has jurisdic- 
tion of subject matter. Wistrom v. Forsling.................. 


Public Lands. ‘ 


i. 


One may go upon public lands and establish himself 
temporarily, without enclosing them by fence, and is not 
considered technically as a trespasser. Test.v. Reichert 
Only the government, or one holding rightly under the 
government, can interfere with occupation of public 
lands by one going thereon and establishing himself 
there temporarily, without enclosing them by fence, and 
any rights growing out of such possession may be sold. 
TSE: 0. TROUT bso rxcucisosalaccesans seats cuntesncessucvsad dices fistsacesen seen 


Railroads. 


The railway commission’s restoration of station agent at 


village was not justified where only evidence of a 
changed condition was that there was an increase in 
business of station covering period from date when su- 
preme court authorized discontinuance of service of an 
agent. Cole v. Chicago & N. W. RY. Co... .ccceccccceececereeees 


Receivers. 


1. 


A court of equity having authority to act on the person 
may, by receivership, indirectly act upon real estate in 
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another state through the instrumentality of its author- 
ity over the person. Modisett v. Campbell... 
Lack of approval of receivership bonds is not a jurisdic- 
tional error end where no objection thereto is made in 
the district court it is waived and will not be considered 
by the supreme court. Modisett v. Campbell... 
Parties, by appearing in court to resist application for 
receiver on grounds other than lack of proper notice, 
waive such notice. Modisett v. Campbell... cee 


Rescission. 


Sales. 


In suits for rescission or cancellation all persons whose 


rights, interests or relations with or through the subject 
matter of suit would be affected by the cancellation or 
rescission should be brought before the court so that 
they can be heard on their own behalf. Cunningham v. 
Bq CWO sce seve weave apccustste ties Neete aioe ten liaise sche heats 


The description of property in a bill of sale is sufficient 
where it will enable a third party, aided by inquiries 
which the instrument itself suggests, to identify the 
property. Roderick v. Wiens... ececceccecesssesssessececesceceecese 
The fact that a stock in trade may change by sales and 
replacements of merchandise after delivery of an uncon- 
ditional bill of sale by the seller does not constitute such 
a variance, as between the parties, which would defeat 
an action in replevin where it appears from the bill of 
sale and surrounding circumstances that such changes 
were contemplated. Roderick v. Wiens 


Schools and School Districts. 


1. An employment contract, made with teacher who failed 


to have certificate registered in office of county superin- 
tendent as required by statute, is void. Zevin v. School 
District NOs ITV ost tes A Posed nla Seeiaye ne 
A teacher’s contract, which was void under statute be- 
cause entered into with teacher who failed to have cer- 
tificate registered in office of county superintendent, 
could not be ratified by school district. Zevin v. School 
District No. 11 


Specific Performance. 


1. In action for specific performance of contract to convey 


rea] estate, where vendee is willing to accept vendor’s 
title, vendor may not set up as a defense to action a de- 
fect therein. O'Shea v. Smith... cccecccccecceeeeeee ccc 
Before specific performance of an oral contract to con- 
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States. 


vey real estate will be decreed, the acts claimed to be in 
part performance themselves must unequivocally indi- 
cate the existence of the contract and cannot be account- 
ed for in any other reasonable hypothesis. Crnkovich v. 
Growth © sz.sccccas ceesssteecesten_oeescaccecsnss eatadatedstphietesnte debate dienes 
In action for specific performance of an oral contract 
where one is claiming the estate of a deceased person, 
the evidence of such contract and its terms must be 
clear, satisfactory and unequivocal. Crnkovich v, Crn- 
KOU Db isso o setstsa cesacsa ace vacpsunaa dan seenacticndgudss Secag dees teecusuPaccstacseace 


Where a state, by itself or through its corporate creations, 


Statutes. 
1. 


embarks in an enterprise commercial in character or 
which is usually carried on by individuals or private 
companies, its sovereign character is ordinarily waived, 
and it is subject to like regulations with persons en- 
gaged in same calling, but such corporate creations do 
not lose their character as public corporations. Platte 
Valley Public Power and Irrigation District v. County 
of Lincoln... eect asl aeue tee Fe Me seat ios Oh ok teats Miata 


The provisions of Constitution relating to titles of bills 
are to be liberally construed and so construed as to ad- 
mit of insertion in a legislative act of all provisions 
which, though not specifically expressed in the titles, are 
comprehended within objects and purposes of the act as 
expressed in its title, and to admit all provisions which 
are germane to provisions of the act as expressed in its 
title. Maher v. St@te i. cececcceccccecceccseseseseeececeesesseesseneeseee 
If an act is complete and independent in itself, it may 
modify existing statutes without controverting constitu- 
tional provisions relating to amendments. Lee v. Lin- 
coln Cleaning & Dye Works... ciccceccececccnccceceecseeeeceensesennee 
The general statute governing appeals in civil cases, 
adopted in 1941, did not supersede the earlier special 
act dealing with appeals in compensation cases. Lee v. 
Lincoln Cleaning & Dye Works... teccecccsceteseceeceecceeneee 
A particular intention expressed in a legislative act, if 
in conflict with a general intention expressed in a later 


‘ enactment, should be given effect, leaving the later act 


to operate only outside the scope of the former. Lee v. 
Lincoln Cleaning & Dye Work ............cccececcesesscsssseccecsesesere 
When the legislature reenacts a law, it adopts a judicial 
construction theretofore placed upon it by the supreme 
court. County of Douglas v. Christensen 
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When the legislature reenacts a law it will be presumed 
to have known the effect which statute originally had, as 
construed by the supreme court, and to have intended 
that the same effect should again be had. County of 
Douglas v. Christensen................ vovsdedstteeateltteerittnd ansouas cers 


Stipulation. 
Where party seeks to establish an alleged oral agreement, 


made out of court, by evidence other than the testimony 
of the attorney making the same, and proper objection 
is made, it is error to receive and consider the evidence. 
Oddo v. Fred F, Shields C........ccccccscceccecseceeesececeecnteaseneereseee 


Taxation. 


1. 


to 


The assessment of property and collection of taxes are 
governmental as distinguished from proprietary func- 
tions. Goble Vv. Zolotici cece ccsscccsesceseesesssccceeceececsceecessnseeencece 
A decree of the court fixing the value of real estate on 
a previous assessment made is not competent evidence 
in a further suit affecting the assessment values of prop- 
erty. DeVore v. Board of Equalization... eee 
Witnesses familiar with the rental value or value of use 
of realty are qualified to testify to market value for as- 
sessment purposes. DeVore v. Board of Equalization.... 
Under constitutional provision that property of state 
and its governmental subdivisions shall be exempt from 
taxation, rightful ownership of property by government- 
al subdivision is all that is necessary to extend to such 
property complete immunity from taxation. Platte Val- 
ley Public Power and Irrigation District v. County of 
LAN Colin toe tehsta terres Rast. be eao taken tae 
A public purpose has for its objective the promotion of 
public health, safety, morals, security, prosperity, con- 
tentment and general welfare of all inhabitants, and a 
public corporation created for purpose of irrigation and 
development of electric power, and distribution and sale 
thereof, is for a public purpose as respects exemption 
from taxation. Platte Valley Public Power and Irriga- 
Public corporation authorized to use waters of natural 
stream for irrigation and for development of electric 
power is a governmental subdivision of the state within 
constitutional provision granting exemption from taxa- 
tion, and all its property, both real and personal, is ex- 
empt from taxation. Platte Valley Public Power and 
Irrigation District v. County of Lincoln.................0.... 
The statute dealing with injunction to restrain collec- 
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‘County of Madison v. Walz 


tion of taxes and recovery of taxes paid under protest 
gave taxpayer right to maintain action at law to recover 
such tax or any part thereof, and made it the duty of 
the court to determine whether such tax is illegal, un- 
authorized or invalid. Loup River Public Power Dis- 
trict v. County of Platte ......eeccececcececcecececeeeceeeecteteeetenteees 
Procedure for the foreclosure of valid tax sale certifi- 
cates which have been purchased by counties for delin- 
quent taxes is governed by statute. County of Madison 
A county, purchasing and foreclosing tax sale certificate, 
acts as trustee of express trust for use and benefit of 
state and all other governmental subdivisions entitled to 
participate in distribution of proceeds. County of Mad- 
MBON. US Wale ol his ili Gales Sion ates hes eee SR 
The trust property or trust res is the tax sale certificate 
with the rights evidenced thereby. County of Madison 
Taxes prior and subsequent to those covered by tax sale 
certificate are merged in and part of such certificate. 
County of Madison v. Wola ii.eeccecceceecececceceerceeeseneeeeeeeesecte 
It is unnecessary for county to pay or issue receipts to 
itself for the taxes represented by a tax sale certificate. 
Where a county, purchasing realty at valid administra- 
tive sale for taxes, does not bring action to foreclose its 
tax sale certificate until over two years after issuance 
thereof, owner of or other person interested in realty is 
not entitled to two years in which to redeem realty from 
confirmation of sale under decree of foreclosure. County 
Of Madison ws Weal2s, a... vescscsszciic esc iencoie dele wes. i atees 
A person having property rights to protect may redeem 
property from a tax sale under the Constitution. Coun- 
ty of Douglas v. Christensen... ccc ceccccececeeseseceeseneeeeoe 
A right of redemption from tax sale is a property right 
which may be sold or transferred, and statute relating 
to confirmation of tax lien foreclosure sale does not for- 
bid the transfer. County of Douglas v. Christensen........ 
Constitutional provision according two-year period for 
redemption from tax sale is for benefit of owner of fee 
or person having legal interest in land, and may be 
waived. County of Douglas v. Christensen..................... 
The statute providing that final confirmation of tax lien 
foreclosure sale cannot be had until two years have ex- 
pired from date of sale means that final confirmation 
cannot be had until expiration of two-year period, unless 
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right to redeem is waived by owner or all persons having 
a legal interest in the land. County of Douglas v. Chris- 
CONSON  c.sio one Nate eee A Rhee caren da resid 


in Common. 

One of several tenants in common who removes burden 
on land held in joint tenancy is entitled to just contribu- 
tien from the others so that burden may be equal. Toole 
U's, GOUT ONCE eek cers De cases ale Rd is es se as sac dee eet a 
One cotenant purchasing at foreclosure sale land will be 
held in equity to account to other cotenants as express 
trustee unless others in some manner have waived or 
surrendered their rights. Toole v. Lawrence... 
One co-owner’s acquisition of tax title amounts merely 
to payment of taxes or redemption from tax sale and 
gives him no right against his co-owners except in so far 
as they fail or refuse to contribute to expenditure so 
made. Toole v. Lawrence... cccceccccccceeseceseeensececceseeevteneseeeee 
To avail themselves of purchase by one cotenant of out- 
standing title to common property, other cotenants must 
elect within reasonable time whether they will contrib- 
ute to expense of acquiring such title. Toole v. Law- 
ONCE 82.6 sous secscat ioe caceautta elas idelewala coavee sl stecckeeeatetoe seve aghteceed Oe eclatt 
Although husband of tenant in common cannot acquire 
valid title under tax sale as against cotenants other than 
his wife, he is entitled to be repaid whole amount paid 
by him as purchase price under tax sale and not merely 
portion of sum represented by shares of cotenants other 
than his wife. Toole v. Lawrence. ........cccccceccccceeeceseecceenee 
Where a wife, who is one of cotenants with other heirs 
owning realty, actively assists husband in securing title 
through a tax foreclosure to the end that he will be only 
one to profit from transaction, husband is in same posi- 
tion as if he were one of cotenants and holds title so ac- 
quired in trust for all other cotenants. Toole v. Law- 
WONCE aisha Fa oa ae oaks ALR geen dl a Sos elle Tad 


and Shows. 

An operator of public amusement place is not an insurer 
of his patrons’ safety, but he owes duty to exercise ordi- 
nary and reasonable care for their safety under particu- 
lar circumstances. Tite v. Omaha Coliseum Corporation 
McCullough v. Omaha Coliseum Corporation.................... 
An operator of public amusement owes his patrons duty 
to provide reasonable protection from, and warn them 
of, any dangers known to him or which he should know 
in exercise of reasonable care and not known to his pat- 
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rons, unless such dangers are observable by them in ex- 
ercise of reasonable care for their own safety. Tite v. 
Omaha Colisewm- Corporation. .............-::c1ccesceeeeeveeeeeeenseeees 
McCullough v. Omaha Coliseum Corporation 
Evidence that an operator constructed and operated a 
hockey rink in conformity with custom and approved 
methods of prudent operators in such business did not 
conclusively fix standard of care of operator as matter 
of law, but was only evidence which jury might consider 
in determining whether due care was exercised by oper- 
ator. Tite v. Omaha Coliseum Corporation. ...........cc00.0- 
A spectator at hockey game assumes risk of, and owes 
duty to protect himself against, such dangers incident to 
playing of game as are known to him or should be ob- 
vious and apparent to reasonable and prudent person in 
exercise of due care under circumstances. Tite v. Oma- 
ha Colisewm Corporation... cccccccceccecceccecceseeeccenececeececesnenens 
The manner of construction of hockey arena, and’ dan- 
gers incident to spectators attending game of hockey, 
are not so general as to be matters of common knowl- 
edge. Tite v. Omaha Coliseum Corporation..............::.0000 
A spectator at hockey game who voluntarily places him- 
self in a box seat not protected by a screen does not as 
a matter of law assume the risk of being hit by a flying 
puck from the playing arena. Tite v. Omaha Coliseum 
COrPOTOtiOn oo. ccseeveececeeececeeceeeveseeeveeseeeeees bale adocoes Backs, MoM Lacs 
One who participates in ice skating in a public skating 
rink assumes the necessary and obvious risks incidental 
to the recreation. McCullough v. Omaha Coliseum Cor- 
DOP OUELON #2 cectedicct ashes secstas ieee deci Salt dette 


Error cannot be predicated upon refusal of an instruc- 
tion which is not applicable to the evidence. Muller v. 
SONSEN. ” te ek te eerie Ce ie a a lon ie 
Where a witness has been examined thoroughly upon a 
given matter, it is not prejudicial error to restrict fur- 
ther cross-examination. Muller v. Jensen... 
Where evidence is insufficient to sustain verdict for 
plaintiff, dismissal of action is not erroneous. Bauer v. 
WOOG . oriccahlecc cst chc ted edad t Sseteis Bien oi Seca Save Peace Savion de. gin cal ta shel eg ol 
An objection to taxation of costs in district court must 
be addressed to that court on motion to retax costs to 
make it available for review by supreme court. Federal 
Land Bank v. Padre rn .....ccccccecccecccceccececeeseeveseeseeeeevennsveeeneee 
The ordinary meaning of term “hearing in equity” is the 
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trial of the case, including introduction of evidence, ar- 
gument of counsel, and decree of court. Wolfe v. Wolfe 
Where word “hearing” in equity suit is qualified by 
word “final” it refers to proceeding by which case was 
absolutely determined and necessarily includes rendition 
of final order or decree. Wolfe v. Wolfe..........c.cccccccccceeees 
Where different minds may draw different inferences 
from facts proved, or if there is conflict in evidence, mat- 
ter at issue must be submitted to jury; but, where evi- 
dence is undisputed and but one reasonable inference 
can be drawn therefrom, the question is one of law for 
the court. Chew Vv. Cofftth....ccccccccccccccccccscsececececescececenseseceene 
Each party is entitled to have jury pass on evidence 
without having its effect or importance altered, either as 
to credibility or value, by indulgence of court in remarks 
to witnesses, or comments upon them or their testimony. 
Langdon v. Loup River Public Power District... 
The purpose of an instruction is to furnish guidance to 
jury in its deliberations and to aid it in arriving at 
proper verdict. Langdon v. Loup River Public Power 
DIBEV CCG ccccce nvssndscsssaee ocesGekssotvesaidsadees souee cutee oobi kbeh decd ddde Vet eheteckete 
Whether jury should be permitted to view the locus in 
quo is question addressed to sound discretion of the 
court. Langdon v. Loup River Public Power District... 
An instruction should state clearly and concisely the is- 
sues of fact and principles of law which are necessary 
to enable the jury to arrive at a proper verdict. Lang- 
don v. Loup River Public Power District... 
Trial court in its discretion may view premises for as- 
sessment purposes. DeVore v. Board of Equalization...... 
In action at law where minds may reasonably draw dif- 
ferent conclusions from the evidence the question is for 
the jury. Cantrell v. Qwene.....eeesceccccecccececcecesensesstencececeeeenes 
Error cannot be predicated on the refusal of the court 
to instruct on matters contained in the pleadings not 
supported by evidence. Cantrell v. Owen _..0..0..ccccccccceeeeen 
Communications between trial judge and jury after re- 
tirement of jury should be controlled by a high degree of 
circumspection. Crecelius v. Gamble-Skogmo, Ince........... 
Where different minds may reasonably draw different 
conclusions from evidence in a law action, question to 
be decided is for the jury. Crecelius v. Gamble-Skogmo, 
TNO aaa oh Beth labs seat iipen ecte et eesteeesitaw eee iee 
A judge, in the exercise of his discretion, may view the 
premises, or a part thereof, without consent of the par- 
ties, although it is better practice to inform parties and 
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26. 


their counsel that he intends to do so and, in so far as 
practical, make such inspection in their presence or with 
opportunity for them to be present. Lippincott v. Lip- 
PINOLE: 2 ie eels ee ec ced wasibh wesc aticatash ceoknectmebenstadechaseees 
Instruction, in simple language, giving concise summary 
of the pleadings, in so far as evidence tends to support 
same, thereby placing the issues of the case fairly be- 
fore the jury, is proper. Tate v. Barry. .........::cccee 
A motion for a directed verdict must be treated as an 
admission of the truth of all material and relevant evi- 
dence submitted on behalf of party against whom the 
motion is directed, and such party is entitled to have 
every controverted fact resolved in his favor, and to 
have the benefits of every inference that can reasonably 
be deduced from the facts. Hollenbeck v. Guardian Nat. 
; Os 2M ©, a |: RORY RSE ROR RR OR ero 
The jury are the sole judges of the credibility of wit- 
nesses and the effect to be given their testimony, and it 
is error for trial court to withdraw case from the jury 
or dismiss it at close of evidence, if disputed questions of 
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fact are involved and different minds might draw differ- _ 


ent conclusions from evidence. Franks v. Jirdon............ 
When evidence offered by one party tends to discredit 
that offered by other party, it is for jury to weigh evi- 
dence and decide question presented thereby under prop- 
er instructions from the court. Franks v. Jirdon............ 
The court should not take a case from the jury unless, 
as a matter of law, no recovery can be had upon any 
view which can properly be taken of plaintiff’s evidence, 
but where reasonable men differ as to proof of facts a 
question is presented for the jury. Franks v. Jirdovn...... 
Ordinarily, the trial court should not take a case from 
the jury unless, as a matter of law, no recovery can be 
had upon any view which can properly be taken of the 
evidence. Brewer v. Fischer .....2 oo cecceccccccccseececccsceseseseeeseeecece 
Where evidence fails to show that driver of motor ve- 
hicle was guilty of any negligence in proceeding across 
highway intersection, a directed verdict is required. 
Meyer v. Hartford Bros. Gravel Co... 
Where defendant was able to distinguish right from 
wrong, the fact that defendant was technically classified 
as a psychopathic personality did not require reduction 
of death sentence to life imprisonment. MacAvoy v. 
POCO Oeics eB SEs 8g Bech Ba isn oes se ball Si mh eS 
Where instructions are not inconsistent or contradictory 
but, considered together, correctly state the law, judg- 


693 


693 


693 


712 


808 


827 


990 


27. 


Trusts. 


1. 


Usury. 


Waters. 
1. 


INDEX [144 Nes. 


ment will not be reversed because one instruction does 
not state the entire law on the subject, unless it appears 
that the jury were misled. Schram v. Lowden................ 
When a general verdict is set aside by trial court, it 
should award a new trial. In re Estate of George............ 


Ordinarily, a trust for support and maintenance of a 
named beneficiary can be reached to satisfy the claim of 
a wife or minor child for support against such bene- 
ficiary. In re Will of Sullivan... cece eeceeeeeceeete eens 
Words used by settlor that a trustee shall have “uncon- 
trolled discretion” are ordinarily construed as merely 
dispensing with the standard of reasonableness. In re 
Wile Of Slt ress. cc 2 icceetnes ites ccatertendeeheseeteel goes tengene estes 
The extent of the discretion conferred upon a trustee is 
measured by the settlor’s manifestation of intention. In 
ge Will of Sulltqv aan. ee eiececeeee seen een ceceenseceececeeeesaceeeeeeneee 
Where the exercise of a power by a trustee is required 
by the trust or by law and the trustee fails to act, his 
failure constitutes arbitrary action which the courts will 
correct. In re Will of Sullivan. ..ceecccecececceesececceseeeeeeneeee 
Where the court may properly control the exercise of a 
power by a trustee but not the discretion to be employed 
by such trustee, it may direct him to act or refrain from 
acting, set aside the transaction when he has already 
acted, hold him for the results of his action or nonaction, 
or, if necessary, remove him as such trustee, but may 


‘not substitute its discretion for that reposed in the trus- 


tee. In re Will of Sulltuqn.....i.ccecececcccecccececseccesesceeceeeeseeceeeee 


The burden of proving usury as a defense to an action 
on a promissory note rests upon the party charging it 
unless usury is apparent on face of note. Nitzel and Co. 
Ds INGISOM 8 ccoet iin eee ee A Ed he oe oe 
A service charge of $100, included as part of loan upon 
which statutory rate of interest under small loan law is 
charged, is a violation of such law authorizing forfeiture 
of the loan and interest. Nitzel and Co. v. Nelson............ 


Surface water includes such water as is carried off by 
surface drainage, that is, drainage independent of a 
watercourse. Snyder v. Platte Valiey Public Power and 
Trvigation District... cecesececeeesseenececosetensenseneveranaseees 
When water has a definite course and takes a definite 
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channel, it is a watercourse. Snyder v. Platte Valley 
Public Power and Irrigation District......... ee 
Surface water is a common enemy, and a_ proprietor 
may, by embankment or dike or otherwise, defend him- 
self against its encroachments, except where he is neg- 
ligent. Snyder v. Platte Valley Public Power and Ir- 
PIG GEMON Distr tet. occeecccccccececcesnensssesesneesecceeececsseesncacenesceeseecacterasee 
A person through whose land a watercourse flows does 
not have a right to divert it from its natural channel, 
so as to cause injury to another landowner by the diver- 
sion. Snyder v. Platte Valley Public Power and Irriga- 
CON * DIS6V1CE oo tacos Se ies ae ahaa Bela sondgeebceedl bwceaals DA ates 
The question whether there has been negligence in diver- 
sion for defense against surface water is ordinarily one 
for jury under circumstances in evidence in case. Sny- 
der v. Platte Valley Public Power and Irrigation District 


ry 


Fact that will provides that a testamentary trustee is 
under a duty to support a named beneficiary and leaves 
the exercise of such duty to trustee’s discretion does not 
defeat claim of a wife or minor child for support against 
such beneficiary. In ve Will of Sullivan... 
Administrator who failed to make charitable gift avail- 
able to school district upon happening of certain events 
as required by will was accountable to district for prin- 
cipal and all interest, profits, or other accumulations 
arising out of such fund, district being entitled to de- 
mand such accumulations in lieu of interest. School Dis- 
trict No. 70 Vv. WO... ..cececcscecccceceesscceseececcecenececeesesessecesseeseees 
Whether or not a testator was of sufficient mental cap- 
acity to make a will is determined by the state of his 
mind at the time the will was executed. In ve Estate of 
FROMASON: aia Ande A Aone lei a dbo edatennecs 
Testator who, at time of executing will, knew the extent 
of his property, the natural objects of his bounty and the 
disposition he was making of his property, was com- 
petent to make a will. In ve Estate of Thomason............ 
In contest of will on ground of incompetency, it does not 
necessarily follow as a matter of law from proof of tem- 
porary mental infirmities before and after the testamen- 
tary date that the jury should be permitted to pass on 
the state of testator’s mind at that time, in absence of 
proof that there was then a mental disturbance. In ve 
Estate of ¢ TROMASOM, 0... ee cesececeesscesessesecseeeevvetessenesseeessee 
Where proponent in will contest has made a prima facie 
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case that testator was mentally competent to make a 
will, contestant must produce sufficient evidence to sup- 
port a contrary finding by jury. In re Estate of Thom- 
BOM esac Metcasadeetesce th ih ide sa daganca cen lees eo hccass eee aera 
In contest of will on ground of mental incompetency 
trial court should withdraw the issue from jury and di- 
rect a verdict for proponent, where the evidence is insuf- 
ficient to support a finding of testamentary incapacity. 
In re Estate of Thomason. .................2:ccccccceseeseeeeeneecececeeeeeenees 
Undue influence which will invalidate a will must be of 
such a character as to destroy the free agency of testa- 
tor and substitute another person’s will for that of his 
own. In re Estate of Heineman... :eecececeeeneeeeeeeeeee 
Where all requirements for a valid will have been met, 
the burden of proof is on the contestant to establish by 
competent proof that the will was procured by undue in- 
fluence. In re Estate of Heinema@n.............csceccecceeees 
Evidence of events occurring long after execution of will 
to be admissible or to have weight must be connected 
with direct or circumstantial evidence tending to prove 
that undue influence existed and that it was exercised at 
or near time will was made. In re Estate of Heineman.. 
Evidence of undue influence subsequent to execution of 
will is not properly admissible until there is competent 
evidence of undue influence at time will was executed, 
unless it follows so closely as to have evidentiary value. 
In re Estate of Heinemann ......cecccccccececccccceteecetecee cece cee eetenees 
An abuse of discretion by the trial court in denying a 
eontinuance to ‘obtain additional witnesses cannot be 
successfully asserted where there was no showing made 
as to the nature of their testimony. In re Estate of 
FL CIN CMO Nisei i ithe es ee Se, A ee 
In action to set aside a decree admitting a codicil to pro- 
bate, facts constituting diligence must be set out in peti- 
tion and generally it is not sufficient to allege that due 
diligence has been used. In re Estate of Reikofski.......... 
The petition to set aside a decree of county court admit- 
ting a codicil to probate must show, not generally or in- 
ferentially but by specific averments, that the petitioner 
has not been in fault or that he has exercised due dili- 
gence and vigilance. In re Estate of Reikofski................ 
A decree admitting a codicil to probate can only be set 
aside on proof of such fraud as would justify the setting 
aside of any other judgment. In re Estate of Reikofski 
In action to set aside decree admitting a codicil to pro- 
bate on ground of fraud, plaintiff must allege sufficient 


300 


300 


442 


442 


442 


442 


442 


735 


735 


144 NEB.] INDEX 


17. 


18. 


19. 


20. 


21. 


22, 


23. 


24, 


25. 


facts to show that failure to secure a just decision at 
former trial was not attributable to his own fault or 
negligence. In re Estate of Retkofshkt..........ecc 
Actions in county court for probate of a will and codicil 
are in rem and every person interested in the subject 
matter is a party in the county court regardless of 
whether he is named. In ve Estate of Reikofski................ 
Statutes providing for vacation or modification of judg- 
ment at subsequent term for fraud practiced by success- 
ful party in obtaining judgment or order applies to 
county court exercising probate jurisdiction, and county 
court could rule on demurrer to petition to set aside for 
fraud decree admitting codicil to probate at subsequent 


Burden of proof is on party alleging that will was pro- 
cured by undue influence. In re Estate of George.......... 
An instruction on undue influence, which provides for 
the shifting of the burden of proof under certain condi- 
tions to be determined by the evidence, and leaves the 
jury to discern whether or not the burden is on the con- 
testants at one stage of the proceedings and on the pro- 
ponent at another, is prejudicially erroneous. In re Es- 
EMLE Of GOO GE... eecseccerceecceccssesecenesecnsanecaussenseseserecnssesnsestsesees 
The essential elements of “undue influence,” necessary to 
invalidate a will, are testator’s susceptibility to such in- 
fluence, opportunity to exercise it, disposition to exercise 
it, and result clearly showing effect of such influence. 
In re Estate of George... ....cccccccececccccccccscseesseeceseeeecccececsseevsne 
“Undue influence,” in order to invalidate a will, must be 
of such character as to destroy the free agency of the 
testator and substitute another person’s will for his own. 
In re Estate of George... ccccccececcsecccceceeeseccecccecsecsseeeeeeeceseee 
Undue influence which invalidates a will, being usually 
surrounded by secrecy and difficult to prove by direct 
and positive proof, may be established by inference from 
facts and circumstances surrounding testator, his life, 
character and mental condition, as shown by the evi- 
dence and opportunity afforded designing persons for ex- 
ercise of improper control. In re Estate of George........ 
In making proof of undue influence a contestant is not 
limited to the bare facts that he may be able to adduce, 
but he is entitled to all inferences that may be legiti- 
mately derived from established facts. In re Estate of 
GeOr Ge: aes ici d oe ee ccs ete Nota ve fee ee la 
The general rule that valid bequests should be sustained 
though part of will is invalid should not be applied to 
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defeat testator’s intention and interfere with general 
scheme of distribution or work injustice on other heirs. 
In ve Estate Of George... .ccce cc ccccccccceccceceeeececen nec cneeeeteeeeteees 887 
26. Where will contains both valid and invalid provisions, 
real question presented in determining whether valid 
provisions can stand is whether the two are so part of a 
single plan or so dependent upon each other that by 
avoiding the invalid provisions and allowing the valid 
to stand there will result a disposition of estate so differ- 
ent from what testator contemplated or so unreasonable 
that it must be presumed that testator would not have 
made the valid provisions if he had been aware of in- 
validity of the others. In re Estate of George................ 887 
27. Where jury, in special findings, found that testator was 
sane but will was result of undue influence, and generai 
verdict in favor of contestant was reversed on appeal for 
error in instructions, proper order on appeal was to di- 
rect a new trial on all issues. In re Estate of George...... 915 


Witnesses. 

1. Agreement between parties which establishes a common- 
law marriage is not a communication between husband 
and wife concerning which they are prohibited by stat- 
ute from testifying. Forshay v. Johnston......0...0..0ccc000- 525 

2. Identification of promissory note by administrator and 
computation of amount due thereon does not constitute 
introduction of testimony in regard to transaction with 
deceased person, so as to permit persons having direct 
legal interest adverse to deceased person to testify re- 
specting execution of new note in payment of debt and 
an oral agreement for cancellation of indebtedness. Nel- 

SOM, Ds SONSSON. 2. ks ics cette ete tccles fhecten te reeeens tense Ae 811 

38. The rule that ordinarily it is not proper to cross-exam- 
ine a witness on a matter not related to his testimony in| 
chief does not confine cross-examination to questions 
asked on direct examination but confines it to subject 
matter of such examination. In re Estate of Potts.......... 729 

4. A person who has filed a claim against decedent’s estate 
for services performed under an oral contract is not in- 
competent to testify to independent acts which he per- 
formed when the deceased had no personal connection 
with the act and as to which the deceased did not par- 
ticipate. In re Estate of Baker... .iccccccctceececcceecsesseseeceeeeee 797 


Workmen’s Compensation. 
1. For person to be eligible for compensation under work- 
men’s compensation law he must be an employee within 
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the meaning of the law. Lind v. Nebraska National 

OTT 2: ee tsa 2 haks aardawtle, degebavceeeaats 122 
2. The Nebraska National Guard is a governmental agency 

of the state within meaning of workmen’s compensation | 

law. Lind v. Nebraska National Guard.........ccccceceeeee 122 
3. Members of the Nebraska National Guard are not em- 

ployees of the state or any agency created by it within 

the meaning of the workmen’s compensation law, since 

members when. on duty are engaged in performance of 

the duty which the citizen owes to the sovereign. Lind 

v. Nebraska National Guard. ........c.ecccceeececceeceeceeseeeeeeeeeees 122 
4. Employee’s failure to give timely notice of compensation 

claim is not necessarily a defense where injury is latent 

and progressive, and notice is given within six months 

from time employee acquires knowledge of compensable 

disability. Lind v. Nebraska National Guard........00.0..0..... 122 
5. Duration of separation, sums contributed to wife’s sup- 

port, intention of the parties and all other facts and cir- 

cumstances are to be considered in determining whether 

wife was dependent upon husband living apart at time 

of his death. Bulman v. Lyman-Richey Sand & Gravel 

COV DOT OOM oa citevcccsicols seg slavcebccotie Petula Rcvedtisansod suc disaedde estas 342 
6. Issue of wife’s dependency upon husband living apart 

at time of death must be determined against wife, where 

it appears that separation continued for a considerable 

period, and during such time support was derived from 

sources other than earnings of husband. Bulman v. Ly- 

man-Richey Sand & Gravel Corporation. ..........ececececceeeene 342 
7. Where widow never recognized husband’s obligation to 

support her, and never made any demand on him for 

support, or attempted in any way to enforce her rights, 

the trifling gifts he may have made did not come within 

the term “in any way contributing to her support.” Bul- 

man v. Lyman-Richey Sand & Gravel Corporation............ 342 
8. Where no justifiable cause is shown for husband and 

wife living apart, statutory presumption of dependency 

is inapplicable and proof must be made that in fact wife 

was dependent. Bulman v. Lyman-Richey Sand & Grav- 

CL Corporation, see cseecesencnncseccceccsssesencenenesncscestsesescesesesecesseee 342 


